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JUPOBS. 


Frederick  Meyer  v.  Albertina  Andersok. 


[Filed  Seftembbb  22, 1891.] 

1.  Husband  and  Wife :  Tbusts:  Assiokmknt  fob  Cbbditobs. 
A.  A.,  A  widow  who  had  received  a  homestead  and  other  prop- 
erty as  a  bequest  from  her  deceased  husband,  married  L.  C.  A. 
and  allowed  him  to  sell  the  homestead  and  boy  other  hinds 
with  the  proceeds,  taking  the  title  in  his  own  name,  which  he 
also  sold,  and  npon  buying  the  third  or  fourth  farm,  at  the  re- 
quest of  A.  A.,  the  title  was  taken  in  the  name  of  A.  A.  and  L. 
C  A.,  as  tenants  in  common.  Afterwards,  L.  C.  A.  traded  the 
fSftrm,  of  the  yalne  of  $1,400,  for  a  stock  of  groceries,  and  A.  A. 
Joined  in  the  deed  of  the  fiirm  upon  the  promise  of  L.  C.  A.  to 
pay  her  the  one-half  of  the  consideration  received  by  him  there- 
for. L.  C  A.  proceeded  to  cany  on  trade  upon  the  said  stock 
of  grooeries,  and  in  such  trade  contracted  debts,  which,  being  un* 
able  to  pay,  made  an  assignment  under  chapter  6,  Comp.  Stats. 
In  an  action  by  A.  A.  against  the  assignee  to  establish  her 
daim  against  the  estate  of  L.  C.  A.,  held,  that  she  could  recover. 

4  (1) 
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2.  Evidenoa  considered,  ftnd  hetd,  to  sostaia  the  verdict  and  Jadg- 
ment,  except  as  to  the  ezceas  reqaired  to  he  remitted. 

Error  to  the  district  court  for  Colfax  county.  Tried 
below  before  Marshall^  J. 

Phelps  &  Sabiny  for  plaintiff  in  error,  cited :  BerOes  v.  Nu- 
nan,  92  N.  Y.,  160;  Hunt  v.  Johnson,  44  Id.,  31 ;  White  v. 
Wager,  25  Id.,  333 ;  AuUman  v.  Obermeyer,  6  Neb.,  260 ; 
Smith  V.  Dean,  15  Id.,  433 ;  Humes  v.  Scruggs,  94  U.  S.,  22 ; 
Bank  v,  Norwood,  50  Ark.,  42 ;  Savage  v.  Murphy,  34  N. 
Y.,  508 ;  Carpenter  v.  Roe,  10  Id.,  227 ;  Perry,  Trusts, 
sec.  678 ;  Schouler,  Domestic  Relations  [3d  Ed.],  sec.  119, 
678;  Jenkins  v.  Middleton,  68  Md.,  540;  McClure  v. 
Lancaster,  24  S.  Car.,  273;  Olidden  v.  Taylor,  16  O.  St., 
509;  Fisher  v.  Herron,  22  Neb.,  183;  First  NaU.  Bank 
V.  BartleU,  8  Id.,  328 ;  Bartleti  v.  Cheesbrough,  23  Id., 
767;  Plummer  v.  Rummdl,  26  Id.,  142;  Brown  v.  Mitdh" 
eU,  102  N.  Car.,  347 ;  Bain  v.  Buff,  76  Va.,  374 ;  Beecher 
V.  Wilson,  84  Id.,  813;  Kesner  v.  Trigg,  98  U.  S.,  60; 
Smith  V.  Sands,  17  Neb.,  598 ;  Beels  v.  Flynn,  28  Id.,  575; 
Burt  V.  Timmons,  29  W.  Va.,  441 ;  Kane  v.  Weigley,  22 
Pa.  St.,  179 ;  Bump,  Fraud.  Con.  [3d  Ed.],  57-59 ;  Lee  v. 
Cole,  44  N.  J.  Eq.,  318 ;  Bailey  v.  Gardner,  31  W.  Va.,  94. 

E.  T.  Hodsdon,  and  CI  J.  Oarlow,  contra,  cited :  Mon- 
teith  V.  Box,  4  Neb.,  17  ;  Linscomb  v.  Lyon,  19  Id.,  515 ; 
Bandall  v.  Randall,  37  Mich.,  563;  Jaycox  v.  Caldwell, 
61  N.  Y.,  395 ;  Woodworth  v.  Sweet,  Id.,  8 ;  WhUford  v. 
Daggett,  84  111.,  144;  Monroe  v.  May,  9  Kan.,  466; 
Schouler,  Hus.  and  Wife,  sec.  395;  May  v.  May,  9  Neb., 
22. 

Cobb,  Ch.  J. 

Mrs.  Albertina  Anderson,  defendant  in  error,  commenced 
her  action  in  the  district  court  of  Colfax  county,  and  in 
and  by  her  petition  alleged : 
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First— That  on  or  about  the  20th  day  of  April,  1885, 
L.  C.  Anderson,  of  Schuyler,  made  an  assignment  for  the 
benefit  of  creditors. 

Second — That  the  defendant,  Frederick  Meyer,  was  ap- 
pointed assignee  of  said  L.  C.  Anderson,  and  accepted  the 
trust  and  entered  upon  execution  thereof. 

Third— That  on  the  26th  day  of  May,  1886,  the  plaintiff 
herein  filed  her  claim  in  the  sum  of  |l,688.dO  in  the 
county  court  of  Colfax  county,  for  money  loaned  and  re- 
ceived by  the  said  L.  C.  Anderson,  and  for  the  property  of 
the  said  claimant  had  and  received  by  him  to  the  use  and 
benefit  of  the  said  claimant. 

Fourth — That  the  said  L.  C.  Anderson  is  indebted  to 
the  plaintiff  in  the  sum  of  |1,688.50,  and  avers  that  she 
was  the  sole  devisee  under  the  last  will  and  testament  of 
her  former  husband,  John  Peterson,  deceased;  that  she 
received  under  said  will  certain  lands,  describing  them ; 
that  she  intermarried  with  said  L.  C.  Anderson  prior  to 
the  16th  day  of  November,  1881,  and  that  on  or  about  the 
date  last  mentioned,  the  above  described  premises  were 
sold  to  one  Patrick  Murphy  by. her,  and  that  said  L.  C. 
Anderson  received  from  the  sale  of  said  real  estate  the  sum 
of  1920  to  plaintiff^s  use;  that  the  said  real  estate  so 
sold  was  her  separate  property,  and  the  said  sum  derived 
solely  from  such  separate  property;  that  the  said  L.  C. 
Anderson,  from  a  portion  of  the  funds  so  derived  from 
plaintiff's  separate  property,  purchased  another  farm  of 
Walter  Craig,  describing  the  same;  that  in  September, 
1882,  the  said  farm  purchased  of  said  Craig  was  sold  by 
said  Anderson  and  plaintiff  to  Hutton  Moore ;  that  on 
or  about  July  28th,  1883,  said  Anderson  paid  out  from 
said  funds  realized  from  the  plaintiff's  separate  estate  for 
the  said  farm  purchased  from  Craig,  the  sum  of  |600  and 
received  from  the  sale  thereof  to  said  Moore,  $600  in  cash 
and  notes,  upon  which  he  realized,  by  discounting  the  same 
at  the  bank,  the  further  sum  of  |330,  and  at  about  said  last 
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mentioned  date^  said  Anderson  received  the  further  sum  of 
|41  from  the  sale  of  a  cow  belonging  to  the  plaintiff;  that 
with  these  funds  so  received  from  the  plaintiff's  sole  and 
separate  property  the  said  Anderson  purchased  of  Z.  L. 
Newell  the  south  half  of  the  southeast  quarter  of  section 
10  and  the  northeast  quarter  of  the  northeast  quarter  of 
section  16  in  township  17  north^  of  range  3  east,  in  Colfax 
county ;  that  in  September,  1884,  said  last  mentioned  tracts 
of  land  were  sold  to  Christian  Erichson  for  1 1,400,  above 
the  incumbrances  thereon  ;  that  it  was  then  agreed  that  the 
said  plaintiff  should  loan  the  said  L.  C.  Anderson  the  said 
amount  derived  from  the  sale  of  the  farm  purchased  of  Z. 
L.  Newell,  to  wit,  |1,400,  and  that  the  said  L.  C.  Ander- 
son promised  to  pay  the  same;  that  the  said  L.  C.  Ander- 
son received  the  sum  of  |250  from  the  sale  of  a  team  be- 
longing to  the  plaintiff,  which  he  agreed  to  repay  to  the 
plaintiff,  and  also  the  further  sum  of  $38.60,  being  the  bal- 
ance of  the  purchase  price  of  a  team  sold  by  him,  which 
said  sum  he  agreed  to  repay  the  plaintiff. 

Fifth — That  said  L.  C.  Anderson  has  not  paid  said  sum 
of  money,  or  any  part  thereof,  and  there  is  now  due  from 
the  said  L.  C.  Anderson  to  the  plaintiff  the  sum  of  $1,- 
688.60  with  interest  from  September,  1884 ;  whereupon  she 
claims  judgment  for  the  sum  of  |1.688.60  and  interest 
from  September,  1884. 

Frederick  Meyer,  assignee  of  the  estate  of  L.  C.  Ander- 
son, made  answer  as  follows : 

That  he  denies  each  and  every  all^tion  therein  con- 
tained except  such  as  are  hereafter  expressly  admitted.  He 
admitted  that  on  or  about  the  20th  day  of  April,  1885,  L. 
C.  Anderson  made  an  assignment  for  the  benefit  of  credit- 
ors. He  admits  that  he  was  appointed  assignee ;  that  he 
accepted  such  trust  and  entered  upon  the  execution  thereof; 
that  on  the  26th  of  May,  1886,  the  plaintiff  filed  her 
claim  in  the  sum  of  |1,688.60  in  the  county  court  of  Colfax 
county;  that  the  plaintiff  at  the  time  and  times  when  the 
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plaintiff ^8  husband^  L.  C.  Anderson,  the  assignory  obtained 
credit  and  extension  of  and  from  his  creditors^  Meyer  & 
Schnrman  and  John  W.  Phillips  and  others,  whose  claims 
are  pending  the  proceedings  of  assignment  for  the  benefit  of 
creditors,  the  plaintiff  being  present,  united  with  her  husband 
in  saying  and  representing  that  her  husband  owned  all  the 
certain  property  described  in  his  deed  of  assignment,  and 
that  he  owed  nothing  to  any  person  or  persons  whomsoever 
except  certain  of  his  said  creditors  who  had  sold  him  goods 
and  merchandise,  not  including  her  own  claim,  she  at  the 
same  time  knowing  the  real  truth  as  to  his  real  standing 
indebtedness ;  that  the  said  Meyer,  Schurman,  and  John 
W.  Phillips,  relying  upon  her  said  statement  and  those 
made  by  her  husband  in  her  presence  and  hearing,  and  with 
her  consent,  sold  goods,  trusted  and  extended  credit  to  said 
L.  C.  Anderson,  assignor ;  with  prayer  that  the  plaintiff  ^s 
petition  may  be  dismissed,  and  for  general  relief. 

The  plaintiff  for  a  reply  filed  a  general  denial  to  the 
said  answer.  There  was  a  trial  to  a  jury,  which  found  for 
the  plaintiff  and  assessed  the  amount  of  her  recovery  at 
11,383.42.  The  motion  of  the  defendants  for  a  new  trial 
having  been  made  and  overruled  and  the  plaintiff  in  open 
court  having  remitted  the  sum  of  $172.43  of  the  verdict, 
judgment  was  rendered  for  the  plaintiff  in  the  sum  of 
$1,211  and  costs. 

Upon  the  trial  the  records  of  the  county  court  of  Colfax 
county,  containing  the  decree  admitting  the  will  of  John 
Peterson  to  probate,  also  showing  the  record  of  said  will, 
was  admitted  in  evidence  on  the  part  of  the  plaintiff.  Also 
a  copy  of  the  will  of  John  Peterson,  whereby  he  did  be- 
queath to  his  wife,  Albertina  Peterson,  all  of  his  property, 
both  real  and  personal,  to  be  used  by  her  as  to  her  may 
seem  best ;  to  have  and  to  hold  the  same  absolutely  and  in 
her  own  right. 

Mrs.  Albertina  Anderson,  being  called  as  a  witness  in 
her  own  behalf,  testified  that  she  formerly  resided  in  Col- 
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fax  county  from  the  year  1868  to  the  year  1881.     That  she 
then  resided  on  a  homestead  in  Maple  Creek;  that  it  was 
her  hasband^s  farm  and   her  husband's  name  was  John 
Peterson;  that  he  died  December  24^  1880;  that  she  was 
the  administrator  of  his  estate ;  that  she  afterwards  inter- 
married with  L,  C.  Anderson  on  the  21st  day  of  April, 
1882;  that  she  received  from  her  husband,  John  Peterson, 
eighty  acres  of  land  together  with  eight  head  of  horses, 
thirty  head  of  cattle,  between  fifty  and  sixty  head  of  hogs, 
and  a  good  many  other  things ;  that  the  eighty  acres  of 
land  which  siie  received  from  her  husband,  John  Peterson, 
was  sold  by  her  present  husband,  L.  C.  Anderson,  to  Pat- 
rick Murphy  for  the  sum  of  $920;    that  |600  of  this 
money  her  husband,  Anderson,  paid  to  Mr.  Craig  for  an- 
other farm  which  he  bought  of  him ;  that  this  latter  farni 
he  kept  from  the  spring  to  the  fall  of  the  year  when  he 
sold  it  to  Hutton  Moore  for  $830;  with  this  money  her 
husband,  L.  C.  Anderson,  bought  a  farm  called  the  Newell 
farm  upon  which  he  moved  in  the  spring  of  1884.     They 
lived  upon  this  farm  six  or  seven  months  when  her  hus- 
band, L.  C.  Anderson,  sold  that  farm  for  stock  in  Mr. 
Erichson's  store.    Being  asked  to  describe  all  about  that 
transaction,  what  was  done  about  his  going  into  business 
there,  she  answered:  ''The  money,  I  realized  it  from  my 
property,  I  let  my  husband  have  and  he  went  into  business 
and  then  he  failed  and  I  lost  the  money  without  my  con- 
sent/'    Being  asked  to  state  what  was  done  between  her 
and  Mr.  Anderson  about  the  investment  of  these  funds 
that  were  derived  from  the  Newell  farm,  she  answered : 
"  Well,  my  husband  went  into  the  grocery  business  without 
my  consent  and  I  told  him  he  had  better  decide  first  before 
he  had  it;  he  was  very  much  against  me  but  still  he  did  it 
anyhow ;  I  said  for  him  when  he  went  to  town — I  told 
him  not  to  do  it  before  he  had  decided;  still  when  he  came 
back  it  was  done  anyhow.     Then  of  course  it  happened  that 
way."     Being  asked  to  state  what  was  said  between  her 
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and  him  about  this  money,  she  answered :  "  I  did  not  feel 
satisfied  with  it  when  he  had  done  it;  so  I  was  asking 
when  I  can  get  the  money  derived  from  the  homestead  to 
help  my  children^  to  provide  for  them,  and  he  said  the  fi&st 
money  he  oould  raise  from  the  store  he  would  pay  me  back 
for  my  children  because  they  need  clothing  and  books  and 
school  and  such  things  and  I  had  nothing  to  give  them  ex- 
cept that.'^  That  this  talk  was  had  in  the  Erichson  store. 
Being  asked  to  state  whether  or  not  at  any  other  time  she 
had  a  talk  about  that  matter,  any  conversation  with  him 
about  that,  she  answered :  '^  I  had  a  conversation  several 
times  about  to  get  my  money  back,  but  he  don't  seem  he 
can  raise  it;  but  still  he  always  promised  but  never  got 
anything  more.^'  Being  asked  to  state  what  he  promiijed, 
she  answered,  ^'to  pay  me  the  money  back/^  Being  asked 
to  state  when  it  was  that  she  first  talked  about  it,  she 
answered:  '*  We  talked  about  it  when  he  first  came  into 
town ;  because  I  always  objected  to  that/^ 

Q.  Did  you  talk  about  it  at  any  other  time? 

A.  I  all  the  time  talked  about  him  done  wrong  when  he 
went  into  the  store  busiuess  because  I  knew  he  was  not  the 
man  to  run  it. 

Q.  State  whether  you  talked  about  it  at  the  farm. 

A.  Didn^t  talk  very  much  about  it  on  the  farm;  just  as 
we  came  into  town  and  we  put  the  money  in  there.  So 
long  as  he  was  buying  and  selling  farms  he  always  make 
some  money  besides,  and  I  was  satisfied  with  that,  but  when 
he  went  in  the  store  business  I  couldn't  feel  satisfied;  I 
knew  he  was  not  the  man  to  run  it. 

Q.  How  many  times  did  you  and  he  talk  this  matter 
over? 

A.  Ah ;  several  times. 

Q.  Well,  state  to  the  jury  what  the  substance  of  that 
talk  was  here  in  town;  state  to  the  jury  what  that  talk  was 
as  near  as  you  can  recollect  it  about  this  matter. 

A.  Several  times  we  were  speaking  about  it  because  I 
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have  nothing  to  provide  for  my  children.  I  see  I  could 
get  it  no  other  way  and  I  was  to  have  it  from  him.  I  had 
nothing  to  do  it  with ;  I  always  was  asking  him  for  the 
money ;  he  said  he  would  raise  the  money  as  soon  as  he 
was  able  to  from  the  store;  I  had  no  interest  in  the  store; 
I  was  to  get  the  money  from  there,  for  my  money  was  in 
there.  When  he  could  not  sell  in  the  store  and  could  not 
make  anything  he  was  to  pay  me  back;  that  was  the  bar- 
gain when  he  got  a  cent  to  sell  and  buy.  Witness  further 
stated  that  she  had  a  note  for  $260  which  was  received  for 
a  team  which  she  had  sold  and  which  L.  C.  Anderson  col- 
lected and  put  in  the  store ;  also  one  cow  belonging  to  her 
which  he  sold  for  $41  and  put  in  the  store. 

Q.  How  much  was  realized  from  that  Newell  farm  over 
and  above  the  incumbrances? 

A.  $1,400.     That  none  of  the  said  money  had  ever  been 
repaid  to  her. 

Upon  cross-examination  she  answered  that  L.  C.  Ander- 
son had  her  consent  to  take  of  her  money  $600  and  put  it 
into  the  land  he  bought  of  Craig,  at  which  time  he  said 
that  whenever  he  sold  the  farm  she  was  to  have  that  money 
back ;  that  he  sold  the  whol^  Peterson  homestead  with  her 
consent;  that  she  signed  the  deed  but  don't  remember  the 
circumstance;  that  she  didn't  see  the  whole  of  the  $920 
paid  to  her  husband  but  knows  that  it  was  paid  to  him; 
knew  it  at  the  time  from  her  husband;  that  no  written 
contract  was  made  between  her  and  her  husband  for  the 
paying  back  to  her  of  the  money  derived  from  the  Peter- 
son farm;  that  it  was  sold  in  1882,  in  the  fall.  That  she 
was  not  present  when  her  husband  bought  the  farm  of 
Walter  Craig  but  that  she  went  along  with  him  to  look  at 
the  farm  when  he  bought  it,  but  wasn't  along  when  he  got 
the  contract  or  made  the  payment.  That  she  saw  him 
make  a  payment  of  $200  on  the  Craig  farm,  but  only 
knows  of  the  payment  of  the  balance  by  what  her  husband 
told  her;  that  she  was  willing  to  let  him  have  the  money 
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to  nse,  but  he  always  promised  to  let  her  have  it  back 
again;  didn't  put  that  promise  in  writing;  that  she 
signed  the  deed  when  he  sold  the  Craig  farm;  signed 
it  in  Mr.  Russell's  office;  that  when  her  husband  bought 
the  Craig  farm  it  was  taken  in  his  name;  when  he  bought 
the  Newell  farm  it  was  taken  one-half  in  plaintiff's  name 
and  one-half  in  his ;  that  he  wanted  to  do  it  all  in  his 
name^  but  that  she  wanted  to  have  a  part  of  it  anyway  to 
have  something  that  she  could  claim  as  her  own  because 
she  needed  it  for  her  children ;  that  the  Newell  farm  was 
all  paid  for  with  her  money;  was  bought  of  Mr.  Newell 
himself;  that  her  husband  raised  one  crop  on  the  Newell 
farm,  and  in  the  fall  he  sold  the  farm^  traded  it  to  Mr. 
Erichson  for  this  stock  of  goods;  that  he  came  home  one 
day  and  told  her  that  he  had  sold  the  farm  to  Mr.  Erich- 
son  and  was  to  take  Erichson's  stock  of  goods  to  pay; 
that  she  was  not  along  when  he  made  the  deed  to  Mr. 
ErichsoUy  but  remembers  very  well  that  Mr.  Grimison  came 
up  to  the  house  and  she  signed  her  name.  On  being  re- 
called she  stated  at  the  time  she  married  her  second  hus- 
band, L.  C.  Anderson,  he  had  no  property  of  his  own. 

M.  B.  Erichson  was  called  as  a  witness  by  the  plaintiff. 
Testified  that  in  October,  1884,  he  bought  a  farm  from  L. 
C.  Anderson  and  that  .the  consideration  for  which  was  that 
Anderson  bought  witness's  goods,  and  witness  taking  the 
fitrm  for  $2,200;  that  there  was  a  mortgage  on  it  of  fSOO, 
making  the  amount  of  goods  $1,400.  Upon  cross-exam- 
ination witness  stated  that  he  made  this  trade  with  L.  C. 
Anderson.  To  the  question,  "Did  you  have  any  talk 
with  his  wife  at  the  time?"  he  answered:  "Ah,  yes;  she 
knew  all  about  the  trade,  she  wanted  to  come  to  town  to 
live;  they  have  to  live  in  town." 

Patrick  Murphy  was  called  as  a  witness  on  the  part  of 
the  plaintiff!  Testified  that  he  has  resided  in  Colfax 
county  since  1872,  and  is  acquainted  with  Mrs.  Albertina 
Anderson;  that  he  owns  the  farm  she  used  to  own;  that 
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he  paid  $1^000  for  it  cash  down;  that  there  was  an  old 
house  situated  on  the  land  and  it  was  understood  that  they 
were  to  take  the  house  away  as  it  was  of  no  use  to  liim, 
and  they  moved  it  in  here  to  Schuyler.  Upon  redirect 
examination  he  stated  that  he  believed  there  was  some- 
thing thrown  off  of  the  price  of  $1,000  in  consideration 
of  their  moving  the  house  away. 

Fred  Meyer  was  sworn  as  a  witness  on  the  part  of  the 
defendants.  Testified  that  he  is  the  assignee  of  L.  C.  An- 
derson; that  before  the  assignment  witness's  firm  sold 
him  goods  from  time  to  time;  that  during  the  six  months 
or  more  tbat  Mr.  Anderson  was  doing  business  in  the  store 
witness  visited  the  store.  The  second  month  after  wit- 
ness's firm  had  the  first  dealings  with  him,  witness  called 
on  him  and  inquired  about  his  circumstances  financially, 
and  that  Mrs.  Anderson  was  present  at  those  times ;  that 
Anderson  told  witness  that  he  owed  witness's  firm  the 
most,  and  he  oweil  a  few  other  dollars  to  parties  in  Coun- 
cil Bluffs  and  other  places;  said  that  was  all  he  owed; 
said  that  he  didn't  owe  anything  except  for  goods;  that 
the  first  time  witness  called  on  Anderson  and  had  these 
conversations  was  shortly  after  he  went  into  business ;  that 
some  part  of  the  claim  witness's  firm  has  against  Ander- 
son \Tas  contracted  before  this  conversation ;  most  of  it  was 
probubly  sold  afterwards;  that  the  most  of  these  goods 
were  sold  by  the  firm's  agent,  Mr.  Sillick;  witness  sold 
him  some  little  goods,  not  much,  very  little;  that  the 
firm's  claim  against  the  estate  is  |800  or  $900. 

H.  B.  Sillick,  sworn  as  a  witness  for  the  defendant, 
stated  that  he  is  acquainted  with  Mr.  Meyer,  the  assignee, 
and  also  with  Mr.  Anderson,  and  also  with  I^rs.  Ander- 
son ;  that  he  had  dealings  with  Mr.  Anderson  commencing 
in  October  last  until  some  time  in  April,  in  1886;  is  act- 
ing for  Meyer  &  Schurman  of  Fremont;  was  selling  to 
Mn  Anderson  in  their  behalf;  that  at  times  when  he  was 
there  selling   goods,  or  for  other  purposes,  he  saw  Mrs. 
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Anderson  there,  and  at  such  times  had  conversation  be- 
tween himself  and  Mr.  Anderson  about  the  matter  of  An- 
derson's debt;  that  witness  was  there  for  the  purpose  of 
collecting  the  account,  that  is,  the  portion  of  it  that  was 
due,  and  on  several  different  occasions  Mrs.  Anderson  was 
present,  and  witness  had  talked  with  Mr.  Anderson  in  refer- 
ence to  this  account,  and  witness  was  urging  him.  very 
strongly  to  pay  this  account,  and  at  different  times  he 
showed  witness  his  books,  copies  of  his  supposed  indebted- 
ness as  proof  that  he  was  financially  responsible  for  the 
account  that  he  held  in  his  hands.  At  one  time  he  took 
witness  in  his  little  ofSce,  situated  in  the  middle  of  his 
store,  and  showed  him  his  books,  showing  what  he  was 
owing;  tliat  Mrs.  Anderson  was  leaning  on  the  railing 
surrounding  this  office;  that  the  railing  was  perhaps  6x8 
feet;  the  office  part  may  be  larger,  may  be  smaller;  that 
he  was  sitting  on  the  inside  at  the  desk  and  was  showing 
witness  through  the  books  containing  his  accounts,  and, 
among  others,  witness  remembers  of  their  account,  so  much 
money,  and  saw  that  of  Phillips,  of  Council  Bluffs,  and 
Gronewig  and  Schotengen,  of  Council  Bluffs.  He  at  that 
time  told  witness  that  that  was  all  he  was  owing ;  that  he 
had  of  Mr.  Erichson  in  full  for  the  stock,  which  Erichson 
corroborated  afterwards ;  that  she  was  observing  and  no- 
ticing what  was  going  on ;  that  witness  had  other  orders 
after  that,  he  sent  them  into  the  house. 

Allen  Cameron  was  called  as  a  witness  on  the  part  of 
the  defense  and  identified  the  deed  of  assignment  executed 
by  L.  C.  Anderson  and  Albertina  Anderson,  dated  April 
28,  1886,  whereupon  defendant  offered  said  deed  in  evi- 
dence. 

The  plaintiff  being  recalled  testified  that  she  heard  a 
portion  of  the  testimony  of  Mr.  Meyer  when  on  the  wit- 
ness stand  here  to-day ;  that  she  couldn't  hear  very  well, 
bat  that  she  heard  some  of  it.  Her  attention  being  called 
to  a  conversation  that  he  testified  to  as  having  taken  place 
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in  November  or  December  of  the  year  that  Mr.  Anderson 
was  in  business,  when  witness  Meyer  says  that  Mrs.  Al- 
bertina  Anderson  was  there,  and  witness  was  asked  when, 
if  at  any  time,  she  ever  saw  Mr.  Meyer  in  that  store,  she 
answered,  '^  I  saw  him  for  the  first  time  one  morning  I 
came  to  town  and  Meyer  and  my  husband  had  a  conversa- 
tion iii  the  store.  My  husband  introduced  Mr.  Meyer  to 
me  and  Mr.  Meyer  stepped  up  and  offered  his  chair,  and 
I  told  him  to  keep  the  chair,  and  just  a  few  moments,  the 
most  of  it  five  minutes,  I  was  in  the  store,  he  went  out.'' 
That  while  witness  was  in  the  store  at  that  time  Mr. 
Meyer  did  not  say  anything  to  Mr.  Anderson  in  witness's 
hearing  about  how  much  he  owed  to  parties  in  Council 
Blu£&  or  any  where,  else ;  that  she  never  saw  Mr.  Meyer  at 
any  other  time  in  that  store,  and  never  saw  him  after  that 
until  she  saw  him  at  Mr.  Grimison's  ofiice  last  summer. 
She  further  testified  that  she  heard  Mr.  Sillick  testify  on 
the  stand.  To  the  question  whether  at  any  time  he  testi- 
fied to  when  he  said  he  was  in  the  office  in  the  store  where 
witness  ever  heard  any  conversation  between  him  and  her 
husband  relative  to  how  much  her  husband  owed,  she  an- 
swered, ^'  No,  I  never  was  in  the  office  when  there  was  a 
strange  man  in  there."  To  the  question,  ^'  Did  you  at  that 
time  hear  any  conversation  between  Mr.  Anderson  and 
Mr.  Sillick,  any  statements  whatever  as  to  how  much  Mr. 
Anderson  owed?"     **A.  I  did  not," 

Upon  the  trial  the  following  instructions  were  given  by 
the  court  on  its  own  motion  (so  far  as  appears),  the  giving 
of  which  is  assigned  for  error: 

2.  The  jury  are  instructed  that  the  burden  is  upon  the 
plaintiff,  and  it  is  for  her  to  prove  every  material  allega- 
tion contained  in  her  petition  by  a  preponderance  of  the 
evidence.  If  upon  any  one  or  more  of  these  material  al- 
legations the  jury  find  the  evidence  evenly  balanced,  or 
that  it  preponderates  in  favor  of  the  defendant,  then  the 
plaintiff  cannot  recover,  and  the  jury  in  that  case  should 
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find   for  the  defendant.     The  allegations  of  the  petition 
which  are  admitted  in  the  answer  need  no  further  proof. 

The  jury  are  instructed  that  the  burden  is  upon  the  de- 
fendant, and  it  is  for  him  to  prove  every  material  allegation 
contained  in  the  second  count  of  his  answer.  If  upon  any 
one  or  more  of  the  material  allegations  of  this  oourt  of 
the  defendants'  answer  the  jury  find  the  evidence  evenly 
balanced,  or  that  it  preponderates  in  favor  of  the  plaintiff, 
then  the  defendant  cannot  succeed  upon  the  defense  set  up 
in  that  count,  and  as  to  that  defense,  the  jury  should  find 
for  the  plaintiff.  By  a  preponderance  of  the  evidence  is 
meant  the  weight  of  evidence ;  that  which,  on  ihe  whole 
evidence,  when  fully,  fairly,  and  impartially  considered  by 
the  jury,  produces  upon  the  mind  of  the  jury  the  stronger 
impression  and  is  more  convincing  as  to  its  truth  when 
weighed  against  the  evidence  in  opposition  thereto. 

5.  The  jury  are  instructed  that  if  they  from  the  evi- 
dence believe  that  the  money  realized  from  the  sale  of  the 
Peterson  homestead  eighty-acre  farm  was  invested  and  re- 
invested by  the  said  L.  C.  Anderson,  as  the  agent  of  the 
plaintiff,  in  other  lands,  as  stated  in  the  plaintiff's  petition, 
with  the  consent  of  the  plaintiff  or  by  her  direction,  and 
that  the  last  farm  in  which  said  money  was  invested  was 
traded  as  $1,400  by  the  said  L.  C.  Anderson  for  the  stock 
of  goods  which,  together  with  other  property,  was  assigned 
by  the  said  L.  C.  Anderson  for  the  benefit  of  his  creditors, 
and  that  the  same  is  held  by  the  defendant  as  assignee,  and 
if  the  jury  from  the  evidence  believe  that  the  said  L.  C. 
Anderson  promised  to  pay  back  to  the  plaintifl^  as  her 
separate  property  which  was  used  by  the  said  L.  C.  Ander- 
son in  his  business  or  otherwise,  and  if  the  jury  further 
from  the  evidence  believe  that  the  said  L.  C.  Anderson  has 
not  paid  said  sums  of  money  or  any  part  thereof  to  the 
plaintiff,  then  the  jury  will  find  for  the  plaintiff  an  amount 
equal  to  the  amount  of  money  or  property  belonging  to 
the  plaintiff  as  her  property  which  the  said  L.  C.  Ander- 
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son  used  and  promised  to  pay  back  to  the  plaintiff^  unless 
the  jury  shall  find  for  the  defendant  upon  the  defense  set 
up  in  the  second  count  of  his  answer;  but  if  the  jury  find 
that  defense  sustained  by  the  proof  they  will  find  for  the 
defendant. 

7.  The  jury  are  instructed  that  the  material  all^tions 
in  the  plaintiff's  petition  are  the  following: 

First — That  said  L.  C.  Anderson  received  and  used  oer^ 
tain  sums  of  money,  the  separate  estate  of  the  plaintiff, 
and  that  he  sold  or  disposed  of  certain  property  of  the 
plaintiff  and  used  the  same  for  himself. 

Second — ^That  he  promised  to  repay  the  plaintiff  the 
said  suras  of  money  and  the  value  of  the  property  so  used 
by  him. 

Third — That,  although  requested,  he  has  not  paid  the 
same,  and  the  same  is  still  due  from  the  said  L.  C.  Ander- 
son to  the  plaintiff. 

9.  The  jury  are  instructed  that  upon  the  claim  of  the 
plaintiff  they  should  from  the  evidence  determine  whether 
the  said  L.  C.  Anderson  sold  the  separate  property  and 
land  of  the  plaintiff,  and  for  her,  acting  as  her  agent,  in- 
vested the  proceeds  of  the  sale  in  other  lands,  and  if  the 
jury  from  the  evidence  find  that  he  did  so  sell  and  invest 
the  proceeds  of  such  sale  or  sales,  then  the  profits  arising 
from  such  investment  would  belong  to  the  plaintiff.  And 
if,  from  the  evidence,  the  jury  further  find  that  the  Newell 
farm  was  the  last  investment  of  the  proceeds  of  such  sale 
or  sales,  and  that  this  farm  was  exchanged  by  said  L.  C. 
Anderson  to  M.  B.  Erichson  for  a  stock  of  goods,  and 
that  said  L.  C.  Anderson,  at  or  about  the  time  of  such  ex- 
change, promised  to  pay  back  to  the  plaintiff  the  |1,400, 
the  price  for  which  the  said  Newell  farm  was  taken  in  the 
exchange,  then  the  said  L.  C.  Anderson  upon  the  land 
transactions  would  be  indebted  to  the  plaintiff  for  said  ex- 
change price.  This,  together  with  whatever  other  moneys 
of  the  plaintiff  he  had  used  and  promised  to  pay  back  to 


Vol.  33]      SEPTEMBER  TERM,  1891.  16 


Meyer  t.  Anderion. 


her,  would  be  the  extent  and  amount  of  his  indebtedness  to 
her,  if  the  jury,  from  the  evideuoe,  find  that  he  was  in- 
debted to  her. 

10.  The  jury  are  instructed  that  if  from  the  evidence 
they  believe  that  the  said  L.  C.  Anderson  took  the  plaint- 
iff's money  while  acting  in  his  own  behalf^  and  not  as  her 
agent,  and  invested  the  proceeds  of  the  sale  of  her  lands  in 
the  purchase  of  other  lands  and  thereby  made  a  profit  on 
such  investment  or  investments,  in  that  case  it  would  be 
the  amount  of  money  so  taken,  excluding  the  profit,  that 
would  measure  or  determine  the  extent  of  the  liability  of 
said  L.  C.  Anderson  to  the  plaintiff,  so  far  as  such  liability 
depends  upon  the  appropriation  of  the  proceeds  of  the  sale 
of  the  plaintiff's  land,  for  the  purchase  of  which  the  plaint- 
iff's money  was  used  with  or  without  her  consent,  or  with 
the  promise  of  the  said  L.  C.  Anderson  to  pay  it  back  to 
her,  would  be  the  extent  and  amount  of  his  indebtedness  to 
her,  if  the  jury  so  find  he  was  indebted  to  her. 

11.  The  jury  are  instructed  that  the  defense  set  up  in 
the  second  count  of  the  defendant's  answer  is  what  in  law 
is  termed  an  estoppel  in  pais.  This  estoppel  arises,  or  is 
created,  whenever  a  person,  by  his  or  her  words  or  conduct, 
voluntarily  causes  another  to  believe  in  the  existence  of 
a  certain  state  of  things,  and  thereby  induces  him  to  act  on 
that  belief  so  as  to  change  his  previous  condition.  The 
person  inducing  sucii  belief  will  be  estopped,  that  is,  pre- 
vented, from  afterwards  denying  the  existence  of  such  a 
state  of  things,  to  the  prejudice  of  the  person  acting.  If, 
from  the  evidence  in  this  case,  the  jury  believe  that  said 
L.  C.  Anderson  represented  to  his  creditors,  before  they 
sold  him  the  goods  by  which  they  became  his  creditors,  in 
the  presence  and  hearing  of  the  plaintiff,  that  he  owed  no 
other  persons  except  those  who  sold  goods  to  him,  and  that 
said  creditors  believed  said  representations,  and  acting  upon 
such  belief  they  sold  to  said  L.  C.  Anderson  goods,  and 
gave  credit  to  him  for  the  payment  of  the  purdiase  price 
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thereof,  then  the  plaintiff  cannot  now  be  heard  to  say  that 
the  said  L.  C.  Anderson  was  indebted  to  her.  But  if  the 
plaintiff  was  present  at  the  time  such  representation  was 
made,  but  did  nor  hear  or  understand  the  representation 
made  by  said  L.  C.  Anderson  to  such  creditors,  then  she 
would  not  be  prevented  from  showing  or  proving  his  in- 
debtedness to  her;  or,  if  the  jury,  from  the  evidence,  do  not 
believe  that  the  said  creditors  believed  and  acted  upon  such 
representation  in  selling  said  goods,  then  she  would  not  be 
estopped  or  prevented  from  proving  any  indebtedness  due 
from  the  said  L.  C.  Anderson  to  her. 

The  following  instructions  asked  for  by  the  defendants 
were  refused,  which  refusal  is  also  assigned  for  error : 

1.  If  the  money  which  a  married  woman  might  have  se- 
cured to  her  own  separate  use  and  benefit  is  allowed  to  go 
into  the  business  of  her  husband  and  be  mixed  widi  his 
property  and  is  applied  to  the  purchase  of  real  estate  for 
his  benefit  and  advantage,  and  is  permitted  to  be  used  for 
the  purpose  of  giving  him  credit  in  his  business,  and  is 
thus  used  for  a  series  of  years,  there  being  no  specified 
agreement  when  the  same  is  purchased  that  such  real'estate 
shall  be  the  property  of  the  wife,  the  same  becomes  the 
property  of  the  husband  for  the  purpose  of  paying  his 
debts.  The  wife  cannot  permit  the  husband  to  so  use  her 
property  until  he  becomes  insolvent  and  then  set  up  a  claim 
to  it  in  fraud  of  the  just  claims  of  the  creditors  of  the 
husband. 

2.  The  presumption,  when  a  husband  receives  money  of 
his  wife  and  uses  it  in  his  business  and  in  the  purchase  of 
property  in  his  name,  is  that  she  intended  to  give  and  not 
loan  it  to  him. 

3.  To  rebut  this  presumption,  the  proof  must  be  distinct, 
full,  and  conclusive,  amounting  almost  to  an  admission  of 
a  contract  by  which  said  property  was  to  be  considered  the 
property  of  the  wife  and  a  promise  to  repay  the  same. 

4.  By  the  evidence  of  the  plaintiff  herself,  and  her  own 
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pleadings,  L.  C.  Anderson  was  permitted  to  use  the  money 
the  plaintiff  now  claims;  was  allowed  to  mix  it  with  ills  own 
property,  and  to  be  applied  to  the  purchase  of  real  estate 
in  his  name  and  to  be  used  in  his  business,  and  if  you  find 
that  he  thereby  obtained  credit  and  advantage  in  his  busi- 
ness, and  plaintiff  allowed  him  to  hold  himself  out  to 
the  world  as  the  owner  thereof,  and  to  contract  debts  on 
the  credit  of  it  up  to  the  time  of  his  insolvency,  the  court 
instructs  you  that  it  would  be  against  the  plainest  princi- 
ples of  justice  and  good  conscience,  and  utterly  subversive 
of  fair  dealing,  to  permit  the  wife  to  step  in  and  claim  her 
property  which  she  had  permitted  her  husband  to  hold 
and  proclaim  as  his,  and  obtain  and  enjoy  credit  and  busi- 
ness standing  thereby,  and  thus  to  defraud  the  just  debts 
due  to  his  honest  creditors. 

6.  You  are  instructed  that  the  assignment  made,  exe- 
cuted, and  delivered  was  the  assignment  of  Mrs.  L.  C. 
Anderson,  the  plaintiff,  as  well  as  that  of  her  husband,  L. 
C.  Anderson. 

6.  You  are  instructed  that  the  assignment  offered  in  ev- 
idence and  relied  upon  by  plaintiff  is  not  in  substance  and 
effect  such  an  instrument  as  is  required  by  law  to  convey 
title  to  the  assignee,  and  is  void. 

7.  Y6a  are  instructed  that  it  is  your  duty  under  the 
law,  and  in  view  of  the  evidence,  to  find  a  verdict  for  the 
defendant. 

8.  You  are  instructed  that  the  plaintiff  cannot  maintain 
this,  an  action  at  law  against  the  assignee  of  her  husband, 
growing  out  of  an  agreement  made  between  husband  and 
wife,  and  you  will  therefore  find  for  the  defendant. 

The  cause  is  brought  to  this  court  by  the  assignee,  by 
petition  in  error,  upon  the  following  assignments : 

1.  The  verdict  is  not  sustained  by  sufficient  evidence. 

2.  The  verdict  is  contrary  to  law. 

3.  The  court  erred  in  overruling  defendant's  motion  to 
dismiss  the  action  after  plaintiff  had  rested  her  case. 
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4.  The  court  erred  in  overruling  defendant's  first  motion 
and  request  to  be  allowed  to  amend  his  answer  and  con- 
form to  the  proof. 

5.  The  court  erred  in  overruling  defendant's  second  mo- 
tion and  request  to  amend  his  answer  and  conform  to  the 
proofs. 

6.  The  court  erred  in  refusing  to  give  the  first,  second, 
third,  fourth,  fifth,  sixth,  seventh,  and  eighth  paragraphs 
of  instructions  asked  by  the  defendant. 

7.  The  court  erred  in  giving  the  second,  fifth,  seventh, 
ninth,  tenth,  and  eleventh  paragraphs  of  the  instructions 
given  on  the  motion  of  the  court. 

8.  The  court  erred  in  overruling  the  motion  for  a  new 
trial. 

It  will  not  be  deemed  necessary  to  take  up  these  assign- 
ments separately,  neither  to  consider  the  evidence  relative 
to  the  various  transactions  of  the  said  L.  C.  Anderson 
with  the  property,  the  proceeds  of  the  estate  of  the  said 
John  Peterson,  devised  by  him  to  the  plaintiff*  Albertina. 
It  is  not  deemed  important  to  consider  the  status  of  the 
property  purchased  by  the  said  L.  C.  Anderson,  the  title 
of  which  was  taken  in  his  own  name.  Had  the  plaintiff 
questioned  any  of  the  sales  of  such  property  made  by  L. 
C.  Anderson,  or  had  he  become  indebted  and  a  controversy 
arisen  between  her  and  his  creditors,  it  would  have  become 
necessary,  probably,  for  the  appropriate  court  to  have  set- 
tled the  status  of  such  property,  but  fortunately  such  was 
not  the  case.  It  seems,  from  the  evidence,  that  the  home- 
stead left  by  the  said  John  Peterson  by  will  to  the  plaintiff 
was  sold  by  the  said  L.  C.  Anderson  aft;er  his  intermarriage 
with  the  plaintiff,  and  the  proceeds  invested  in  other  prop- 
erty. This  money  was  turned  over  several  times  and  finally 
was  invested  in  what  is  known  in  the  case  as  the  Newell 
farm,  but  before  taking  the  deed  of  the  Newell  farm,  the  said 
L.  C.  Anderson,  recognizing  the  claim  of  the  plaintiff  to, 
at  least,  one-half  of  the  money  which  was  going  into  that 
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property,  took  the  deed  in  their  joiat  names.     This  could 
have  been  objected  to  by  no  one,  unless  it  might  be  that 
the  plaintiff  could   have,    with   propriety,   insisted    that 
the  wliole   title  should  have  gene  into  her  name.     Cer- 
tainly, no  one  was  in  a  position  to  object  to  the  property 
being  taken  in  their  joint  names.     It  appears   from  the 
evidence  that  there  was  an  incumbrance  of  $800  on  this 
property.     The  interest  of  the  Andersons  in  it  was   re- 
garded as  $1,400  in  the  trade  by  Anderson  to  M.  B.  Erich- 
son.     In  r^rd  to  this  trade  the  evidence  is  conflicting, 
the  plaintiff  testifying  that  her  husband,  Mr.  Anderson, 
went  into  the  grocery  business  without  her  consent,  and 
while  her  testimony  is  not  easy  to  be  understood,  indicating 
that  she  is  not  fully  mistress  of  the  English  language,  yet  I 
think  it  sufficiently  indicates  that  her  husband  took  an  un- 
warranted liberty  in  trading  away  her  interest  in  the  land; 
that  she  never  consented  to  it,  and  only  signed  the  deed 
therefor  upon  the  assurance  that  her  share  of  the  price 
of  the  farm  would  immediately  be  paid  to  her  out  of  the 
proceeds  of  the  grocery.     The  investment  in  the  grocery 
then  being  $1,400,  it  is  very  clear  that,  at  least,  between 
Mr.  and  Mrs.  Anderson,  she  was  the  owner  of  $700  of 
that  investment.     It  further  appears  from  the  evidence  that 
at  about  that  time  Mr.  Anderson  became  possessed  of  a 
note  belonging  to  Mrs.  Anderson,  the  plaintiff,  which  she 
bad  obtained  for  a  team,  also  a  part  of  the  estate  be- 
queathed to  her,  to  the  amount  of  $250;  that  he  collected 
tliis  note  and  put  the  money  into  the  store;   also,  that  he 
sold  a  cow  belonging  to  the  plaintiff  for  $41,  which  money 
he  also  put  into  the  store.     The  money  proceeds  of  these 
two  pieces  of  property — ^this  note  and  the  cow — seemed  to 
have  been  put  into  this  business  without  the  consent  or 
even  the  knowledge,  at  the  time,  of  the  plaintiff.     Had  it 
even  been  otherwise,  there  can  be  no  pretense  that  at  this 
time  L.  C.  Anderson  was  at  all  indebted,  and  hence  there 
could  have  been  no  intention  on  the  part  of  the  plaintiff 
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to  hinder,  delay,  or  defraud  his  creditors.  This  oourt  will 
doubtless  adhere  to  the  doctrine  of  Fisher  v,  Herrony  cited 
by  counsel  for  plaintiff  in  error,  but  in  order  to  do  so  it 
will  not  have  to  deny  the  right  of  the  plaintiff  as  a  cred- 
itor under  the  assignment  of  her  husband,  L.  C.  Anderson. 

This  is  an  action  under  the  provisions  of  sections  16, 
17,  18,  and  19  of  chapter  6  of  the  Compiled  Statutes, 
the  assignment  law,  and  the  effect  of  the  judgment  in 
favor  of  the  plaintiff  was  that  the  amount  found  in  her 
favor  should  be  entered  of  record  in  like  manner  as  the 
other  claims  allowed  against  the  estate  of  the  assignor. 

That  part  of  the  answer  of  the  assignee  presented  a 
defense  to  her  claim  as  the  second  ground  of  defense  in 
which  he  sets  up  an  estoppel.  This  defense  was  fairly 
submitted  to  the  jury  by  the  court  in  the  second  clause  of 
the  second  charge  given  by  the  court  on  its  own  motion  as 
above  set  out  This  instruction  was  based  upon  evidence, 
which  evidence  is  conflicting;  that  of  the  witness  H.  B. 
Sillick  tending  to  sustain  the  allegations  of  the  answer 
claiming  an  estoppel,  while  that  of  the  plaintiff  on  her 
own  behalf  contradicting  each  material  allegation  thereof. 
It  was  a  question  for  the  jury  to  decide.  This  question, 
by  their  verdict,  they  decided  in  favor  of  the  plaintiff. 

The  fourth  and  fifth  assignments  of  error  are  based  upon 
the  overruling  of  the  motions  of  the  defendant  to  be 
allowed  to  amend  his  answer  to  conform  to  the  proof. 
My  understanding  of  the  practice  is  that  when  a  defend- 
ant desires  to  amend  his  answer  in  any  particular,  lie 
should  present  a  draft  of  such  answer  to  the  court  and  ask 
leave  to  file  it  Upon  such  request  being  denied,  it  should 
be  made  a  part  of  the  bill  of  exceptions  so  that  the  ap- 
pellate court  may  be  able  to  see  whether  such  amendment 
ought  to  have  been  permitted,  which  was  not  done  in  this 
case,  nor  does  it  appear  in  what  manner  or  respect  the  de- 
fendant desired  to  amend  his  answer,  and  I  confess  that  I 
am  unable  to  see  that  the  answer  could  have  been  so 
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amended  upon  either  of  the  said  motions  as  to  have  given  the 
defendant  any  advantage,  or  have  saved  any  right  which 
he  did  not  have  under  the  answer  as  it  stood,  or  would 
have  had  upon  any  amendment  thereof  which  it  is  con- 
ceived he  could  have  made.  But  upon  a  recast  of  the 
interest  upon  the  plaintiff's  claim,  it  appears  that  the  ver- 
dict was  for  somewhat  more  than  it  should  have  been^ 
arising  no  doubt  upon  an  error  in  computing  the  interest. 
The  plaintiff  will  therefore  be  required  to  enter  a  remitti- 
tur in  this  court  for  the  sum  of  $18.99,  as  of  the  date  of 
the  judgment,  within  thirty  days  of  the  filing  of  this 
opinion,  or  the  judgment  will  be  reversed  and  a  new  trial 
awarded,  but  in  the  case  of  her  filing  such  remittitur 
within  the  time  above  limited^  the  judgment  is 


Affirmed. 


The  other  judges  concur. 


F.  G.  KiEKE  Y.  Chableb  Shaeffino. 

[Filed  Sbftembib  22,  1891.] 

L  Statute  of  Frauds:  Pkbfobmakci  Within  a  Tbab.  A 
verbftl  contract  of  employment,  to  be  void  by  the  statnte  of 
frauds,  most  be  one  that  from  its  terms  the  parties  did  not  intend 
shoald  be  completed  within  the  year. 

2.  A  contract  of  employment  from  month  to  month,  althoagh 
continued  for  three  and  a  half  years,  is  not  within  the  statnte. 

Erbob  to  the  district  court  for  Boone  counly.  Tried 
below  before  Tiffany,  J. 

Charles  Riley y  for  plaintiff  in  error,  cited :  Peter  v.  Comp^ 
toHy  1  Smith's  Lead.  Cas.  [8th  Am.  Ed.],  614 ;  Brown,  Stat, 
of  Frauds  [4th  Ed.],  332 ;  3  Parsons,  Cont.  [6th  Ed.],  39, 
57;  St4me  v.  Dennison,  13  Pick.  [Mass.],  1. 
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James  8.  Armstrong^  and  L  L,  Albert^  eontray  cited: 
Connolly  v.  Giddings^  24  Neb.,  131 ;  Walker  v.  R.  Co.,  1 
S.  E.  Rep.  [S.  Car.],  336 ;  Bullock  v.  Turnpike  Co.,  3  8. 
W.  Rep.  [Ky.],  129 ;  12.  Co.  v.  Soott,  10  S.  W.  Rep.  [Tex.], 
99;  1  Addison,  Cont.  [Am.  Ed.],  31 8,  sec.  212. 

Maxwell,  J. 

This  action  was  brought  by  the  plaintiff  against  the  de- 
fendant to  recover  the  sum  of  $190  excess  of  money  paid 
for  wages  unearned.  An  itemized  copy  of  the  account  is 
set  out  in  the  petition.    . 

The  defendant  in  his  answer  "  admits  that  he  received 
the  various  items  of  account  set  out  in  the  plaintiff's  peti* 
tion,  and  that  he  performed  the  services  therein  mentioned. 
But  the  defendant  avers  that  the  said  services  were  ren- 
dered upon  an  oral  contract  entered  into  by  and  between  the 
plaintiff  and  the  defendant^  whereby  it  was  mutually  agreed 
and  understood  between  said  parties  that  the  defendant  was 
to  perform  the  services  for  the  plaintiff  set  out  in  said  pe- 
tition in  the  itemized  account  thereto  attached,  and  the  de- 
fendant was  to  receive  therefor  the  sum  and  the  agreed 
price  of  $25  per  month,  and  that  for  the  said  services  as 
set  out  in  said  itemized  account  there  remains  a  balance  due 
and  owing  to  this  defendant  the  sum  of  $20  after  allowing 
all  just  credits."  On  the  trial  of  the  cause  the  jury  re- 
turned a  verdict  for  the  defendant,  upon  which  judgment 
was  rendered  dismissing  the  action. 

The  testimony  shows  that  in  August,  1885,  the  defend- 
ant began  to  work  for  the  plaintiff  as  a  farm  hand,  at  $25 
per  month.  On  this  point  there  is  no  dispute.  He  con- 
tinued in  the  service  of  the  plaintiff  for  forty-two  months. 
Upon  this  point  there  is  no  controversy,  neither  is  there 
any  dispute  as  to  the  amount  of  money  which  the  plaintiff 
has  paid  to  the  defendant — the  aggregate  being  $1,031.86. 

The  plaintiff  contends  that  there  were  two  contracts; 
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that  after  the  expiration  of  the  first  month's  service  the 
parties  made  a  new  contract  whereby  the  defendant  was  to 
have  steady  work  and  continue  in  the  plaintiff's  employ- 
ment at  $20  per  month.     The  contract  was  oral. 

The  plaintiff  asked  the  following  instruction:  '^You 
are  instructed  that  an  oral  contract  which  by  its  terms 
cannot  be  performed  within  one  year  is  void.  If,  there- 
fore,  you  find  from  the  evidence  that  a  contract  was  made 
between  the  plaintiff  and  the  defendant,  not  in  writing,  by 
the  terms  of  which  the  defendant  was  to  work  for  tiie 
plaintiff  for  a  longer  time  than  one  year,  the  defendant 
would  be  entitled  only  to  such  compensation  as  his  services 
were  reasonably  worth;  the  value  of  such  services  in  that 
case  you  are  to  determine  from  the  evidence,  and  if  less 
than  the  amount  defendant  has  received  from  the  plaintiff, 
you  will  find  for  the  plaintiff  and  assess  his  damages  at 
the  amount  of  the  ezoe-ss  so  received.''  This  the  court  re- 
fused to  give,  and  such  refusal  is  now  assigned  for  error 
and  is  the  principal  ground  on  which  a  reversal  is  sought. 

The  instruction  was  properly  refused.  The  statute 
only  applies  to  contracts  which  cannot  be  fully  performed 
according  to  the  intent  of  the  parties,  within  the  year.  To 
be  void  the  contract  must  be  one  that  by  its  very  terms 
shows  that  it  was  not  to  be  completed  within  the  year. 
{Fenton  r.  EmblerSy  3  Burr.  [Eug.],  1278 ;  BoydeU  v.  Drum- 
mondj  11  East  [Eng.],  142;  Roberts  v.  Tucker^  3  Exch. 
[Eug.],  632;  Eley  v.  Positive,  etc.,  Cb.,  L.  R.  1,  Ex.  Div. 
[Eng.],  20;  Giraud  v.  Richmond,  15  L.  Jour.  [Eng.],  180; 
In  re  Fenireguinea  Coed  Co.,  4  De  G.,  F.  &  J.  [Eng],  541 ; 
WcUker  v.  Johnson,  96  U.  S.,  424;  Hinlde  v.  Fisher,  104 
Ind.,  84;  N.  F,  Ins.  Co.  v.  Oreene,  77  Id.,  590;  Saunders 
V.  Kasienbine,  6  B.  Mon.  [Ky.],  17 ;  Farwell  v,  Tillson,  76 
Me.,  227;  Lawrence  v.  Cooky  56  Id.,  187;  Herrin  r.  BiU" 
iers,  20  Id.,  110;  Linscoit  v.  McLitire,  16  Id.,  201 ;  Somerby 
v.Buntin,  118  Mass.,  279;  Chaffe  v.  Benoii,  60  Miss.,  34; 
Kimmins  v.  Oldham,  27  W.  Va.,  258;  Day  v,  N.  Y.  C.  R. 
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Co.,  22  Hun  [N.  Y.],  412;  8  Am.  &  Eng.  Ency.  of  Law, 
688.) 

A  somewhat  similar  question  was  before  the  supreme 
court  of  Minnesota  in  La  Du-King  Mfg,  Co,  v.  La  Du, 
31  N.  W.  Rep.,  938.  In  that  case  there  was  an  oral  con- 
tract of  employment  for  five  years,  which  was  terminated 
on  account  of  sickness  in  two  years.  The  court  held  that 
although  the  contract  was  void,  yet  in  so  far  as  it  had  been 
voluntarily  executed,  the  terms  thereof  would  govern  as  to 
the  compensation.  In  the  case  at  bar,  so  far  as  appears, 
the  employment  was  from  month  to  month,  and  the  con- 
tract could  have  terminated  at  the  expiration  of  any 
month.  The  fact  that  the  defendant  continued  in  the 
plaintiff's  employment  for  three  years  and  a  halfj  does  not 
of  itself  make  the  contract  one  for  more  than  a  year.  The 
contract  could  have  been  performed  within  a  year  and  is 
not  void,  and  the  only  real  question  at  issue  between  the 
parties  is  in  relation  to  the  second  contract  claimed  by  the 
plaintiff. 

The  jury  found  for  the  defendant  on  this  question,  and 
as  the  evidence  on  that  point  is  conflicting  and  nearly 
equally  balanced,  the  verdict  will  not  be  set  aside.  The 
judgment  is  therefore 

Affirmed. 

The  other  judges  concur. 


83     S4| 

5i^^-^  C.  P.  Jewett  v.  C.  E.  Osborne. 

[FiLBD  Beptbmbbr  32,  1891.] 

1.  Bill  of  ExoepUons :  Failure  of  Judge  to  Sign.  EzcoseB 
for  the  failare  of  the  jodige,  before  whom  a  cause  was  tried,  to 
sign  a  bill  of  exceptions  which  is  not  signed,  cannot  be  consid- 
ered as  a  reason  for  snstaining  the  bill. 

3.  :  .     A  bill  of  exceptions  mast  be  anthenticated  in 
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some  of  the  modes  provided  by  law  to  aatfaorize  a  reviewing 
ooart  to  act  upon  it.  If  a  jodge  refiues  to  settle  and  sign  a 
a  bill  duly  presented  to  him  for  that  purpose,  the  ooart,  in  a 
proper  case,  will  compel  action  on  bis  part  and  endeavor,  as  far 
as  possible,  to  save  the  rights  of  the  parties,  bnt  it  cannot  give 
credence  to  an  nnsigned  bilL 

3.  Petitions  set  oat  in  the  opinion,  liberally  oonstrned,  state  a  caaae 
of  action,  and  alter  verdict  will  be  sostained. 

Error  to  the  district  court  for  Keya  Paha  county.  Tried 
below  before  Kinkaid,  J. 

H.  M.  Viiley,  for  plaintiff  in  error. 

A.  J.  Bumham^  contra. 

Maxwell,  J. 

This  action  was  brought  in  the  district  court  of  Keya 
Paha  county  by  the  defendant  in  error  against  the  plaintiff, 
in  error  to  recover  damages  caused  by  the  destruction  of 
certain  property  by  fire. 

On  the  trial  of  the  cause  the  jury  returned  a  verdict  in 
favor  of  the  defendant  in  error  for  the  sum  of  $161.23,  and 
a  motion  for  a  new  trial  having  been  overruled,  judgment 
was  entered  on  the  verdict  The  cause  was  tried  on  the 
6th  day  of  June,  1889,  and  the  motion  for  a  new  trial 
overruled  and  judgment  on  the  verdict  rendered  on  the  22d 
of  that  month. 

On  the  21st  of  November,  1889,  application  was  made 
to  Judge  Sinkaid,  before  whom  the  case  was  tried,  to  settle 
and  sign  a  bill  of  exceptions,  and  he  made  the  following 
statement  on  the  proposed  bill : 

"This  cause  coming  on  for  hearing  on  the  application  of 
defendant  and  to  settle  a  bill  of  exceptions  in  this  case,  and 
the  objections  of  plaintiff  thereto,  I  find,  on  the  facts  herein 
and  of  record,  defendant  is  not  entitled  to  have  a  bill  of  ex- 
ceptions settled  in  this  case  and  his  application  is  therefore 
reiused,  to  which  defendant  excepts. 

"Nov.  21,  1887.  M.  P.  Kinkaid,  Judge.'* 
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The  plaintiff  in  error,  notwithstanding  the  refusal  of  the 
judge  to  settle  and  sign  the  proposed  bill,  filed  the  same  in 
the  office  of  the  clerk  of  the  district  court^  and  it  is  now  be- 
fore us. 

A  motion  is  now  made  by  the  defendant  in  error  to 
strike  the  alleged  bill  from  the  files  because  the  same  is 
not  signed  by  the  judge — in  other  words,  is  not  authen- 
ticated. The  motion  must  be  sustained.  Tiie  statute 
authorizes  the  clerk  of  the  district  court  to  sign  the  bill 
when  the  parties  agree  that  it  is  correct,  and  consent  in 
writing  that  he  may  sign  the  same.  Otherwise  the  judge 
before  whom  the  cause  was  tried  must  settle  and  sign  the 
bill.  If  he  refuses  to  settle  and  sign  the  same,  the  law 
has  provided  a  remedy  to  compel  action.  That  must  be 
done  by  a  direct  proceeding.  In  a  collateral  inquiry  this 
court  cannot  enter  into  an  inquiry  as  to  tlie  reasons  which 
would  justify  the  judge  in  refusing  to  affix  his  signature  to 
the  bill. 

The  bill  not  being  signed,  the  motion  must  be  sustained. 

It  is  alleged  that  the  petition  on  which  the  case  was 
tried  is  defective  and  fails  to  state  a  cause  of  action.  The 
petition  is  as  follows: 

^' First — ^That  plaintiff  has  the  right  of  possession,  and 
was,  on  the  8th  day  of  April,  A.  D.  1887,  in  the  possession, 
of  the  following  described  land,  to-wit:  The  E.  J  N.  E.  J, 
and  the  S.  W.  i  of  the  N.  E.  i,  and  the  N.  E.  i  of  the  S. 
E.  i,  all  of  sec.  10,  town  32,  range  20,  Keya  Paha  county, 
Nebraska,  by  reason  of  a  United  States  homestead  filing. 

"  Second— That  on  the  8th  day  of  April,  1887,  the  de- 
fendant, Charles  P.  Jewett,  did  operate  and  run  a  saw-mill 
near  the  land  above  described;  that  the  said  mill  w&s  run 
by  power  furnished  and  supplied  by  a  steam  boiler,  the 
steam  in  said  boiler  being  generated  by  a  fire  built  and 
furnished  with  wood. 

"Third — That  the  said  boiler  was  negligently  furnished 
by  defendant  with  a  poor  and  defective  screen,  and  that  the 
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smoke-stack  of  said  boiler  was  negligently  screened  ^nd 
operated  in  an  improper  and  defective  manner. 

**  Fourth — ^That  the  defendant  run  and  fired  the  said 
boiler  in  an  improper,  careless,  and  defective  manner, 
thereby  endangering  and  destroying  property. 

"Fifth— That  oirthe  8th  day  of  April,  1887,  by  reason 
of  the  negligence  herein  set  forth,  plaintiff  herein  was 
damaged  and  injured  by  reason  of  defendant  negligently 
allowing  sparks  of  fire  escaping  from  the  boiler  herein 
mentioned,  and  setting  on  fire  the  grass  in  the  immediate 
vicinity  of  said  boiler,  and  that  the  fire  thus  caused  did 
overrun  the  property  and  premises  of  the  plaintiff  herein 
described,  and  did  burn,  destroy,  and  injure  property  and 
timber  of  plaintiff,  situate  and  being  upon  the  land  herein 
described,  to  the  amount  of  $379."  An  itemized  statement 
of  the  property  and  goods  of  plaintiff  so  destroyed  is  hereto 
annexed,  marked  'Exhibit  A'  and  made  a  part  of  this 
petition. 

Exhibit  A  is  as  follows : 

2  hogs,  wt  200  lbs.  each $15  00 

2  shoate 5  00 

50  bu.  com 30  00 

300  ft.  lumber 10  00 

1  cowshed 10  00 

1  stable 16  00 

1  corn  crib 10  00 

1  hogpen 5  00 

1  doz.  chickens 2  00 

Timber  burnt  and  killed 277  00 

$379  00 

The  answer  to  this  is  a  general  denial.  Upon  these  is- 
sues the  cause  was  tried  and  so  far  as  we  know  no  objections 
were  made  to  the  introduction  of  the  evidence. 

After  the  rendition  of  the  judgment  objections  were  made 
to  the  sufficiency  of  the  petition,  which  were  sustained,  and 
leave  given  to  file  a  new  petition,  which  is  as  follows : 
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"  First — That  plaintiff  has  the  right  of  possession,  and 
was,  on  the  8th  day  of  April,  A.  D.  1887,  in  possession,  of 
the  following  described  land,  to-wit:  The  E.  J  of  the  N. 
E.  J,  and  S.  W.  i  of  the  N.  E.  i,  and  the  N.  E.  i  of  the 
8.  E.  J,  all  of  section  10,  township  32,  range  20,  Keya 
Paha  county,  Nebraska,  by  reason  of  a  United  States 
homestead  filing  and  held  by  plaintiff  in  compliance  of  the 
laws  of  the  United  States. 

«'  Second— That  on  the  8th  day  of  April,  1887,  the  de- 
fendant  Ghas.  P.  Jewett  did  operate  and  run  a  saw-mill 
near  the  land  above  described ;  that  said  mill  was  run  and 
operated  by  power  furnished  and  supplied  by  a  steam 
boiler,  the  steam  in  said  boiler  being  generated  by  a  fire 
built  and  furnished  with  wood. 

"Third — ^That  the  said  boiler  was  negligently  fur- 
nished by  defendant  with  a  poor  and  defective  screen  over 
the  smoke-stack  of  said  engine  and  boiler,  and  that  the 
smoke-stack  of  said  boiler  was  negligently  screened  and 
operated  in  a  careless  and  improper  and  defective  manner 
by  negligently  allowing  the  screen  over  said  smoke-stack 
to  remain  open. 

"  Fourth-^That  the  defendant  run  and  fired  the  said 
boiler  in  an  improper,  careless,  and  defective  manner, 
thereby  negligently  endangering  and  destroying  property. 

"Fifth— That  on  the  8th  day  of  April,  1887,  by  rea- 
son  of  the  negligence  herein  set  forth  and  complained  of 
by  the  plaintiff  on  the  part  of  the  defendant,  the  plaintiff 
herein  was  damaged  and  injured  by  reason  of  defendant  n^- 
ligently  allowing  sparks  of  fire  to  escape  from  the  boiler 
and  smoke-stack  herein  mentioned  and  setting  on  fire  the 
grass  in  the  immediate  vicinity  of  said  boiler  and  smoke- 
stack, and  that  the  fire  thus  caused  did  overrun  the  prop- 
erty and  premises  of  plaintiff  herein  described,  and  did 
burn,  destroy,  and  injure  property  and  timber  of  plaintiff, 
situated  and  being  upon  the  land  herein  described,  to  the 
amount  of  $379.     An  itemized  statement  of  the  property 
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and  goods  of  plaintiff  so  destroyed  is  hereto  annexed  and 
marked  '  Exhibit  A'  and  made  a  part  of  this  petition." 

In  our  view  these  petitions  ans  sufficient  to  sustain  a 
verdict  for  loss  of  property  by  fire  from  negligence  of  the 
defendant  below.  The  petitions  are  not  models  by  any 
means,  but,  liberally  construed,  they  do  in  effect  allege  that 
the  defendant  below  negligently  ana  carelessly  permitted 
his  steam  engine  to  cast  out  fire  therefrom,  into  the  combusti- 
ble material  adjoining  said  mill  and  s^  fire  thereto,  which 
spread  onto  and  over  the  plaintiff's  land,  and  burned  up 
and  destroy^  the  property  named  of  the  plaintiff.  The 
statement  of  the  plaintiff's  interest  in  the  property  is  not 
as  full  as  it  should  have  been,  but  the  remedy  for  that  de- 
fect is  by  motion,  and  it  is  impossible  for  us  to  say  what, 
if  any,  damages  were  allowed  for  the  alleged  destruction 
of  particular  items. 

Upon  the  whole  case  it  is  apparent  that  there  is  no  error 
in  the  record,  and  the  judgment  is 

Affirmed. 
The  other  judges  concur. 


Stewabt-Chutb  Lumber  C!o.,  appellants,  v.  M.  P. 

B.  Ck).  ET  AL.,  APPELLEE. 

[Filed  Skftembxb  22, 1891.] 

Mechanics'  lAensi  Matxbial  Fubnishbd  Suboohtbaotob  on 
Raiusoad.  Lumber  sold  to  siibcontraotor  on  a  railway,  for  the 
eieetioii  of  shaoties  fer  his  employes,  and  stables  for  his  teams,  is 
Dot  within  the  statate  granting  a  lien  for  labor  performed  or 
material  famished  in  the  oonstmction,  repair,  and  equipment 
of  the  railroad,  and  giyes  no  right  of  aotion  against  the  railway 
company.  Stewtri'Chute  Lmmber  Gb.  v.  Mo»  Fae.  Ry»  Cb.,  28  Neb., 
39,  orerruled.  Cobb,  Ch.  J.,  dissents  for  reasons  stated  in  his 
former  opinion. 
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Rehearing  of  case  reported  28  Neb.,  39. 

For  a  synopsis  of  the  briefs  of  counsel  see  former  re- 
port.    In  addition  to  the  cases  there  given  : 

Chas.  0.  WhedoUy  for  appellant,  cited :  IVhiU  Lake  Ijwmr 
her  Oo,  v.  Ruaaell^  22  Neb.,  129;  YearsUy  v.  Flanigm,  22 
Pa.  St.,  491 ;  Odd  Fdlowif  HaU  v.  Masser,  24  Id.,'  510. 

Talbot  &  Bryan  J  ^contray  cited :  Dams  v,  Livingston,  29 
Cal.,  283;  Walker  v.  Hauss  Hijo,  1  Cal.,  184;  Bottemly 
V.  Grace  Church,  2  Id.,  90;  McCormick  v,  Water-workSy 
40  Id.,  185;  Dudley  v.  R.  Co.,  30  Am.  &  Eng.  R.  Cases 
[Mich.],  236;  Oppenheimer  v.  Morrell,  12  Atl.  Rep.  [Pa.], 
307;  2  Jones,  Liens,  sees.  1234,  1235,  1261,  1352,  1634, 
1672;  Knapp  v.  B.  Co,,  6  Mo.  App.,  205;  Perkins  v. 
Pike,  42  Me.,  141 ;  WiUeinetU  T.  &  M.  Co.  v.  Remick,  1 
Ore.,  169 ;  Odd  Fellows'  Hall  v.  Masser,  64  Am.  Dea 
[Pa.],  675;  Zeigler  v.  Galvin,  45  Hun  [N.  Y.].  44; 
Jones  V.  Walker,  63  N.  Y.,  612;  FoOer  v.  Dohh,  17  Neb., 
631 ;  Marrenger  v.  Paxton,  Id.,  634;  Hommd  v.  Lewis, 
104  Pa.  St.,  465;  Power  v.  McCord,  36  111.,  214;  C.  & 
St.  L.  R.  Co.  V.  Watson,  85  Id.,  531. 

Maxwell,  J. 

An  opinion  was  filed  in  this  case  in  1889,  which  is  re- 
ported in  28  Neb.,  39,  the  judgment  of  the  court  below 
being  reversed  and  judgment  entered  in  this  court  for  the 
plaintiff.  As  that  decision  was  rendered  by  a  divided  court, 
a  motion  for  a  rehearing  was  sustained  and  the  cause  is 
again  submitted  to  the  court. 

The  facts  in  brief  are  these :  One  Marcus  Kavanaugh 
was  a  subcontractor  on  the  Missouri  Pacific  railway,  in  the 
construction  of  that  road  from  Weeping  Water  to  Lincoln, 
and  purchased  from  the  plaintiff  building  material  to  the 
amount  of  $296.19  for  the  construction  of  shanties  for  the 
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persons  employed  by  him  on  his  suboontract^  and  also  for 
the  construction  of  stables  for  the  teams  used  by  said  em- 
ployes in  grading  the  road.  The  shanties  and  stables  had 
no  connection  whatever  with  the  railway.  Under  this 
state  of  facts  can  the  plaintiff  enforce  its  claim  against  the 
railway  company  for  the  amount  of  Kavanaugh's  debt? 

Sec.  If  art  2,  chap.  54,  Compiled  Statutes,  provides 
^'That  whenever  any  laborer  upon  any  railroad,  canal, 
viaduct,  bridge,  ditch,  or  other  similar  improvement  in 
this  state  shall  have  just  claim  or  demand  for  labor  per- 
formed on  any  such  railroad,  canal,  bridge,  ditch,  viaduct, 
or  other  similar  improvement  against  any  person  or  per- 
sons who  are,  or  any  company  which  is,  a  contractor  on 
such  railroad,  canal,  viaduct,  or  bridge,  or  against  any 
person  or  persons  who  are  subcontractors  with  any  person 
or  persons,  or  company,  contracting  with  any  such  railroad, 
bridge,  viaduct,  or  ditching  company  for  the  construction 
of  any  part  of  such  railroad,  bridge,  canal,  viaduct,  or  ditch 
of  any  such  company,  every  such  railroad,  canal,  bridge, 
or  ditch  company  shall  be  liable  to  pay  such  laborer  the 
amount  of  such  claim  or  demand  with  ten  per  cent  interest 
thereon ;  Provided^  Such  laborer  shall  have  given  notice 
within  sixty  days  after  the  last  item  of  labor  shall  have 
been  performed  that  he  or  she  has  such  claim  or  demand. 
Such  notice  shall  be  given  in  writing,  and  shall  specify  the 
peculiar  nature  and  amount  of  the  claim  or  demand,  and 
shall  be  delivered  to  the  president  or  vice  president,  super- 
intendent, agent,  or  the  managing  director,  or  chief  engi- 
neer of  any  such  company,  or  to  the  engineer  in  charge  of 
that  portion  of  the  work,  or  any  portion  of  the  railroad, 
canal,  viaduct,  bridge,  or  ditch  upon  which  such  labor  is 
performed. 

<'Sec  2.  When  material  shall  have  been  furnished  or 
labor  performed  in  the  construction,  repair,  and  equipment 
of  any  railroad,  canal,  bridge,  viaduct,  or  other  similar 
improvement,  such  labor  aud  material,  man,  contractor  or 
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Bubcontractor,  shall  have  a  lien  tlierefor^  and  the  said  lien 
therefor  shall  extend  and  attach  to  the  erections,  excava- 
tions, embankments,  bridges,  road-bed,  and  all  land  upon 
which  the  same  may  be  situated,  including  the  rolling  stock 
thereto  appertaining  and  belonging,  all  of  which,  including 
the  right  of  way,  shall  constitute  the  excavation,  erection, 
or  improvement  provided  for  and  mentioned  in  this  act." 

The  lien  is  given  for  material  which  ^' shall  have  been 
furnished  or  labor  performed  in  the  construction,  repair, 
and  equipment  of  any  railroad."  These  words  do  not  in- 
clude lumber,  material,  or  labor  which  was  not  performed 
or  furnished  in  the  construction,  repair,  or  equipment  of 
the  road.  If  this  were  not  so  there  would  be  no  limit  to 
the  liability  of  a  railway  company.  If  by  a  strained  con- 
struction of  the  statute,  the  company  is  held  liable  for  ma- 
terial used  for  shanties,  it  would  by  the  same  rule  be  liable 
also  for  food  and  clothing  for  the  employes,  and  feed  for 
the  teams,  and  it  would  be  difficult  to  tell  where  its  liabil- 
ity would  cease.  The  lien  is  created  by  statute,  and  inde- 
pendent of  that  no  cause  of  action  exists  against  the 
company. 

The  question  here  presented  was  before  the  supreme 
court  of  Michigan  in  Dudley  v,  Toledo^  etc,,  Ry.  Co,,  32 
N.  W.  Rep,,  885,  and  it  was  held  that  debts  incurred  for 
the  board  and  clothing  of  hands  employed  in  constructing 
the  railroad,  and  feed  for  teams  used  in  that  business,  do 
not  come  within  the  provisions  of  the  statute,  and  cannot 
be  enforced  against  the  railway  company.  That  decision 
in  our  view  is  correct. 

It  follows  that  the  judgment  heretofore  rendered  by  this 
court  is  reversed,  and  the  judgment  of  the  court  below 

Affibb£ED. 
NoRYAL,  J.,  concurs, 

Cobb,  Ch.  J.,  dissents  for  reasons  stated  in  his  former 
opinion. 
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1. 


John  Gaughran  et  al.  v.  Mary  Crosby. 

[Filed  September  22, 1891.] 

Error  of  Prooeedings:  Motion  for  New  Trial.  In  order 
to  review  the  proceedings  in  the  trial  of  an  equity  eanse  by  pe- 
tition in  error,  a  motion  for  a  new  trial  most  be  filed  in  the  dis- 
trict court  the  same  as  in  an  action  at  law. 


2.  :  .     The  failure  to  file  snch  a  motion  is  not  sufficient 

grounds  for  dismissing  the  petition  in  error. 

Error  to  the  district  court  for  Dakota  county.  Tried 
below  before  Norris,  J. 

Jay  Bros.,  and  C  L.  Wright,  for  plaintiffs  in  error. 

Spalding  &  Taylor,  and  John  T,  Spencer,  contra,  cited, 
as  to  the  proceedings  in  error :  Sch,  Did,  v.  Cooper,  29 
Neb.,  433;  Phenix  Ins.  Co.  v.  Beadinger,  28  Id.,  587; 
Dunham  v.  Courtnay,  24  Id.,  627;  Harrington  v,  LaJtta, 
23  Id.,  84;  Carlow  v.  Avltman,  28  Id.,  672;  Cheney  v. 
Wagner,  30  Id.,  262. 

Norval,  J. 

On  the  16th  day  of  March,  1888,  one  Hugh  Gaughran, 
then  a  resident  of  Dakota  county,  died  leaving  his  broth- 
ers and  sisters,  John  Gaughran,  Bridget  Morf,  Peter 
Gaughran,  Mary  Crosby,  Catherine  Leith,  and  Mat. 
Gaughran,  his  sole  heirs  at  law.  In  January,  1888, 
Hugli  Gaughran  conveyed  his  real  and  personal  property 
to  the  defendant,  Mary  Crosby,  his  sister. 

The  plaintiffs  in  error  brought  this  action  to  set  aside  the 
deed  to  the  real  estate  and  the  bill  of  sale  of  the  personalty 
executed  by  said  Hugh  Graughran  in  favor  of  said  Mary 
Crosby,  on  the  ground  that  the  same  were  procured  by 
fraud  and  undue  influence  exerted  by  the  defendant. 
6 
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UpoD  the  pleadings  and  proofs  the  court  found  the  is- 
sues in  favor  of  the  defendant^  and  dismissed  the  action. 
The  plaintiffs  prosecute  error  to  this  court. 

The  case  is  submitted  on  a  motion  to  dismiss,  and  upon 
the  merits. 

The  defendant  in  error  moves  to  dismiss  the  petition  in 
error  for  the  reason  that  no  motion  for  a  new  trial  was 
filed  in  the  district  court.  While  it  is  indispensable  that  a 
motion  for  a  new  trial  be  made  in  the  trial  court,  in  order 
to  entitle  a  party  to  a  review  by  proceedings  in  error  of 
the  errors  occurring  at  the  trial,  yet  the  failure  to  file 
such  a  motion  is  not  sufficient  ground  for  dismissing  the 
petition  in  error,  as  the  errors  assigned  may  be  based  upon 
the  pleadings  and  judgment,  and  this  court  will  not,  on  a 
motion  to  dismiss,  look  into  the  record  to  ascertain  if  such 
is  the  case.  {Cheney  v.  Wagner,  30  Neb.,  262.)  The  mo- 
tion to  dismiss  is  therefore  overruled. 

No  motion  for  a  new  trial  having  been  filed  in  the  dis- 
trict court,  we  are  precluded  from  examining  any  of  the 
alleged  errors  which  occurred  during  the  trial,  or  whether 
the  evidence  is  sufficient  to  sustain  the  finding  and  judg- 
ment. {Oropsey  v,  Wiggenhom,  3  Neb,,  108;  Hosford  v. 
Stone,  6  Id.,  380;  Cruts  v.  Wray,  19  Id.,  581.)  Although 
this  is  an  equity  cause,  in  order  to  review  the  proceedings 
on  error  a  motion  for  a  new  trial  was  as  necessary  to  be 
presented  to  the  disti*ict  court  as  in  an  action  at  law.  (Ozr- 
low  V.  Aultman,  28  Neb.,  672.) 

The  transcript  having  been  filed  in  this  court  more  than 
six  months  after  the  judgment  was  rendered,  the  case  can- 
not be  treated  as  an  appeal.  As  all  the  matters  complained 
of  in  the  petition  in  error  relate  to  the  proceedings  during 
the  trial,  which  we  cannot  consider  for  the  want  of  a 
motion  for  a  new  trial,  and  the  pleadings  being  sufficient 
to  sustain  the  findings  of  the  district  court,  its  judgment  is 

Affirmed. 
The  other  judges  concur. 


Vol.  33]       SEPTEMBER  TERM,  1891.  35 


state,  ex  rel.  Wessel,  ▼.  Weir. 


State,  ex  rel.  Samuel  Wessel,  v.  D.  M.  Weib  et  al.  ar~3S 

[Filed  Septsmbeb  22,  1891.]  ^  ^ 

1.  Counties:  Indxbtsdness:  Wabbants.    A  count j  board  can-  ^°^  ^^ 

not  lawfolly  incur  an  indebtedneoB  against  the  oonntj  in  excess 
of  tfae  taxes  levied  for  the  current  year,  nor  can  tbey  issne  war- 
rants in  any  one  year  exceeding  in  the  aggregate  eighty-five  per 
cent  of  the  levy,  unless  there  is  money  in  the  treasury  for  the 
payment  of  the  same. 


:  Taxation:  Ck)N8TiTUTioNAL  Limit.    The  constitution 

jvohibits  a  county  board  from  levying  taxes  which  in  the  ag- 
gr^ate  exceed  one  and  a  half  dollars  per  one  hundred  dollars 
valuation,  unless  authorized  by  a  vote  of  the  people  of  the 
county. 

:  :  Bbfusal  of  Board  to  Include  Claims  in 


Estimate:  Mandamus.  The  county  board  of  S.  county 
audited  and  allowed  certain  hanaftde  claims  against  the  conuty, 
but  refused  to  include  the  same  in  the  estimate  of  the  taxes  to 
be  levied  for  the  ensuing  year.  Heldf  That  mandamtu  will  lie 
to  compel  the  performance  of  the  duty. 

Original  application  for  mandamus. 

Pound  &  Burr,  for  relator,  cited :  Clark  v.  Dayton,  6 
Neb.,  192;  State  V.  Caihera,  22  Id.,  792. 


Robert  Ryan^  L,  O,  Hull,  and  H.  T.  Oonley,  contra, 
cited  :  U.  P.  R.  Co.  v.  Buffalo  Co.,  9  Neb.,  452;  B.  &  if. 
R.  Cb.  V.  Clay  Co.,  13  Id.,  370;  Rogers  v.  Walsh,  12  Id., 
30;  Blair  v.  Laniry,  21  Id.,  259;  15  Am.  &  Eng.  Ency. 
Law,  1222. 


NOBVAL,  J. 

This  is  an  original  application  for  a  writ  of  mandamus 
to  compel  the  respondents,  D.  M.  Weir,  Chas.  U.  Grove, 
and  John  A.  Green,  the  county  commissioners  of  Sioux 
county,  to  include  in  tiie  estimate  of  the  expenses  of  said 
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county,  oertain  audited  and  allowed  claims  owned  by  the 
relator^  and  to  levy  and  collect  a  tax  to  pay  the  same. 

On  the  29th  day  of  November,  1889,  the  board  of 
county  oommissionere  audited  and  allowed  on  the  road 
fund,  the  claim  of  Murphy  &  Whiting,  for  grading  a  public 
road,  the  sum  of  |125,  and  on  the  same  day  the  sum  of 
(200  was  allowed  on  the  bridge  fund  to  said  Murphy  & 
Whiting,  in  full  payment  for  the  erection  of  the  Antelope 
creek  bridge. 

On  December  26,  1889,  the  following  claims  were 
audited  and  allowed  on  the  general  fund  : 

No.  742,  Chas.  C.  Jameson,  for  making  tax  list (216 

No.  754,  Murphy  &  Whiting,  court  house  extras 251 

On  January  6,  1890,  claim  No.  765,  of  C.  C.  Jameson, 
for  salary  and  expenses  as  county  clerk,  was  audited  and 
allowed  on  the  general  fund,  in  the  sum  of  (120;  and  on 
the  16th  day  of  the  same  month  there  was  allowed  on 
claim  No.  767,  to  E.  D.  Satterlee,  as  salary  as  county 
attorney  and  expenses,  the  sum  of  $122.25.  The  relator  is 
the  owner  of  all  of  the  above  claims,  the  same  having 
been  duly  assigned  to  him. 

No  appeal  has  been  taken  from  the  allowance  of  any  of 
said  claims,  nor  is  the  justness  of  the  same  questioned,  yet 
the  board  of  county  commissioners  refused  and  neglected 
to  include  these  claims  in  their  estimate  of  the  expenses  of 
the  county. 

Counsel  for  the  respondents,  in  their  supplemental  brief, 
argue  that  Sioux  county  is  iA>t  liable  for  the  payment  of 
the  relator's  claims  for  the  reason  that  they  were  allowed 
after  the  tax  levy  for  the  year  1889  was  exhausted,  and 
that  said  indebtedness  was  incurred  in  excess  of  the  levy 
of  taxes  for  said  year. 

Section  34  of  chapter  18,  Compiled  Statutes,  provides 
that ''  It  shall  be  unlawful  for  the  county  board  of  any 
county  in  this  state  to  issue  any  warrants  for  any  amount  ex- 
ceeding the  aggregate  of  eighty-five  per  cent  of  the  amount 
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levied  by  tax  for  the  current  year,  except  there  be  money 
in  the  treasury  to  the  credit  of  the  proper  fund  for  the 
payment  of  the  same ;  nor  shall  it  be  lawful  for  the  county 
board  to  issue  any  certificate  of  indebtedness  in  any  form 
in  payment  of  any  account  or  claim,  nor  make  any  con- 
tract for,  or  to  incur  any  indebtedness  against  the  county 
in  excess  of  the  tax  levied  for  county  expense  during  the 
current  year;  nor  shall  any  expenditure  be  made  or  indebt- 
edness be  contracted  to  be  paid  out  of  any  of  the  funds  of 
said  county  in  excess  of  the  amount  levied  for  said  fund/' 

The  legislature,  by  the  above  section,  has  limited  the 
power  of  county  boards  in  incurring  county  indebtedness. 
They  cannot  lawfully  incur  an  indebtedness  against  the 
county  in  excess  of  the  tax  levied  for  the  current  year,  nor 
can  they  issue  warrants  on  any  fund  in  any  one  year  ex- 
ceeding in  the  aggregate  eighty-five  per  cent  of  the  amount 
levied  for  said  fund  for  said  year,  unless  there  is  money  in 
the  treasury  to  the  credit  of  such  fund  for  the  payment  of 
the  same. 

The  proofs  show  that  the  total  levy  of  taxes  for  the  year 
1889,  in  Sioux  county,  for  county  purposes  was  (8,106.78, 
divided  into  three  ftinds,  as  follows:  General  fund, 
15,135.66;  bridge  fund,  $2,162.34,  and  road  fund,  $810.88. 
Warrants  to  the  amount  of  $300  have  been  drawn  against 
the  last  named  fund.  The  proof  fails  to  show  what  amounts 
have  been  audited  and  allowed  on  the  general  and  bridge 
funds.  There  is,  however,  in  the  record  "  Exhibit  B,'' 
being  the  certificate  of  the  county  clerk,  which  states  '^  that 
the  general  fund  was  exhaust^  to  the  limit  as  provided  by 
law  on  the  22d  day  of  July,  1889,  by  warrant  No.  509 
issued  on  that  date;  that  the  bridge  fund  was  exhausted  to 
the  limit  as  provided  by  law  on  the  28th  day  of  August, 
1889,  by  warrant  No.  6  issued  on  that  date.''  The  cer- 
tificate of  the  county  clerk  is  merely  the  legal  conclusion  of 
the  officer,  without  stating  any  fact  upon  which  to  base  the 
same.     It  certainly  cannot  overthrow  the  presumption  that 
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the  county  board  did  its  dutj  in  allowing  these  claims. 
There  is  an  entire  absence  of  proof  to  show  that,  when  the 
indebtedness  was  contracted,  the  levies  for  1889  were  ex- 
hausted, or  that  the  board  in  contracting  the  indebtedness 
exceeded  the  limit  authorized  by  law.  As  to  the  claims  for 
making  the  tax  list  and  the  salaries  of  the  county  derk 
and  county  attorney,  it  is  safe  to  say  that  the  provisions  of 
section  34,  in  so  far  as  they  limit  the  power  of  county 
boards  to  create  county  indebtedness,  and  bind  the  county 
for  its  payment,  have  no  application.  The  salary  of  a  county 
officer  is  not  an  indebtedness  of  the  county  which  is  cre- 
ated or  incurred  by  the  county  board.  The  law  makes  it 
the  duty  of  the  oounty  clerks  and  county  attorneys  to  dis- 
charge the  duties  of  their  respective  offices  imposed  by 
law,  and  they  cannot  refuse  to  perform  the  same  on  the 
ground  that  the  tax  levy  has  been  exhausted,  nor  is  the 
county  for  that  reason  relieved  from  paying  the  salaries  of 
such  officers,  but  must  provide  for  the  payment  of  the  same 
by  making  estimates  and  levies  the  next  succeeding  year. 

As  already  stated,  the  tax  levied  by  the  county  board  in 
the  year  1889  for  road  fund  amounted  to  $810.88.  Under 
the  provisions  of  section  76,  chapter  78,  Compiled  Statutes^ 
one-half  of  all  money  paid  into  the  county  treasury  in 
discharge  of  road  tax  constitutes  a  road  fund  in  countiea 
not  under  township  organization,  which  is  at  the  disposal 
of  the  county  commissioners  for  road  purposes,  the  other 
half  of  the  money  paid  into  the  county  treasury  as  road 
tax,  constitutes  a  distinct  road  fund,  and  is  to  be  expended 
by  the  road  overseer.  The  one-half  of  the  levy  in  Sioux 
oounty  for  road  purposes  in  1889,  or  $405.44,  was,  there- 
fore, at  the  disposal  of  the  respondents  for  road  purposes. 
There  is  in  the  record  the  certificate  of  the  county  clerk  to 
the  effect  that  warrants  to  the  amount  of  $300  were  drawn 
on  the  road  fund.  It  does  not,  however,  appear  at  what 
date  they  were  drawn,  nor  that  they  were  issued  before  the 
indebtedness  of  $125  to  Murphy  &  Whiting  was  contracted^ 
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•r  before  the  claim  therefor  was  allowed.  So  far  as  the 
record  discloses,  the  iodebtednessy  for  which  the  (300  in 
warrants  were  isaued,  was  contracted  subsequently  to  the 
incurring  of  the  liability  to  Murphy  &  Whiting.  From 
the  record  before  us  we  conclude  that  the  claims  herein  in- 
volved are  legal  and  binding  obligations  of  Sioux  county. 

At  the  meeting  of  the  county  board  in  January,  1890, 
an  estimate  of  the  expenses  of  the  county  for  the  year  1890 
was  made  as  required  by  law,  which  included  the  claims 
of  the  relator.  At  the  July,  1890,  meeting  of  the  board, 
by  resolution,  the  items  in  the  estimate  of  expenses,  which 
included  the  claims  in  controversy  in  this  case,  were 
stricken  from  the  estimate  for  the  reason,  as  stated  in  the 
preamble  to  the  resolution,  that  the  actual  necessary  ex- 
penses of  running  the  county  for  the  year  1890  will  equal 
the  entire  revenue  of  the  county,  and  there  will  be  nothing 
left  to  pay  the  indebtedness  of  the  county  incurred  in  pre- 
vious years.  The  levies  made  by  the  board  in  1890 
amount,  in  the  aggregate,  to  fifteen  mills  on  each  dollar 
valuation.  No  greater  levy  eould  have  been  made  without 
a  vote  of  the  people.  Section  6,  article  9,  of  the  constitu- 
tion provides  that  *' county  authorities  shall  never  assess 
taxes,  the  aggregate  of  which  shall  exceed  one  and  a  half 
dollars  per  one  hundred  dollars  valuation,  except  for.  the 
payment  of  indebtedness  existing  at  the  adoption  of  the 
constitution,  unless  authorized  by  a  vote  of  the  people  of 
the  county." 

It  is  contended  by  the  respondents  that  as  the  valuation 
of  the  county  will  not  ])ermit  a  levy  and  estimate  large 
enough  to  pay  the  relator's  claims  and  the  current  expenses 
of  the  county,  the  county  commissioners  were  justified  in 
refusing  to  provide  for  the  payments  of  the  claims  of  the 
relator.  If  it  be  true  that  the  respondents  may  lawfully 
exhaust  all  the  revenues  of  the  county  for  current  expenses 
without  making  any  provisipn  for  the  payment  of  the 
just  indebtedness  of  the  county  already  incurred,  then  the 
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only  alternative  lefl  the  relator  is  a  vote  of  the  people  of 
the  county  authorizing  the  levying  of  a  tax  for  the  payment 
of  his  claims.  And  should  such  a  question  be  submitted 
to  a  vote  of  the  people,  it  might  fail  to  carry.  We  do  not 
think  the  relator  is  compelled  to  submit  to  such  an  al- 
ternative. His  claims  are  just,  and  the  indebtedness  was 
incurred  in  carrying  on  the  county  government.  If  the 
indebtedness  was  so  large  that  its  payment  would  absorb 
so  much  of  the  revenues  of  the  county,  as.  to  leave  the 
county  board  practically  without  means  to  meet  the  cur- 
rent expenses  of  county  government,  we  might  be  called 
upon  to  require  only  a  portion  of  the  plaintiff's  claims  to 
be  paid  in  one  year  and  the  balance  out  of  future  tax  levies. 
So  far  as  is  disclosed  by  this  record  the  relator's  claims 
constitute  the  entire  indebtedness  of  the  county,  which  has 
not  been  provided  for.  It  is  not  believed  that  the  pay- 
ment of  these  claims  out  of  the  next  tax  levies  will  seri- 
ously embarrass  the  county. 

The  county  clerk  and  county  treasurer  were  made  de- 
fendants, but  it  does  not  appear  that  they  have  refused  to 
perform  any  official  duty,  and  as  no  relief  is  asked  against 
them  the  action  is  dismissed  as  to  them.  A  peremptory 
writ  of  mandamvs  will  issue  against  the  board  of  county 
commissioners  requiring  them  at  their  session  in  January, 
1892,  to  include  the  amounts  of  the  relator's  claims  in  the 
estimates  of  taxes  to  be  levied  for  said  year,  and  at  the 
proper  time  levy  taxes  for  the  payment  of  the  same. 

Writ  allowed. 
The  other  judges  concur. 
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R  M.  SCXXTT   ET  AL.  V.  EmMA   ChOPE. 

[FiLBb  September  29,  1691.] 

1.  Liquors :  Action  fob  Loss  of  Support:  Instructions.   Upon 

the  trial  of  a  caose  bronj^bt  by  C.  against  S.  and  others,  for  dam- 
ages for  the  loss  of  support  in  the  death  of  her  fansband,  whose 
death  was  caused  by  the  defendants'  haying  furnished  intoxicat- 
ing liquors  to  the  said  husband  which  he  drank  and  which  made 
him  intoxicated,  and  in  which  intoxicated  condition  he  started 
for  his  home  and  became  lost,  lost  his  team,  and  endeavoring  to 
pursue  his  way  on  loot  became  exhausted,  and  the  weather  being 
very  cold,  and  the  snow  deep,  became  frozen  and  died,  some 
evidence  was  given  by  defendants,  without  allegation  by  an- 
swer, tending  to  disprove  that  freezing  was  the  cause  of  the 
death,  and  that  it  was  caused  by  violence.  The  court  on  its  own 
motion  charged  the  jury  that  if  It  should  find  from  the  evi- 
dence that  the  deceased  came  to  his  death  by  violence  inflicted  by 
any  other  person,  and  that  the  person  inflicting  the  violence  was 
intoxicated  at  the  time,  and  that  he  obtained  the  liquor,  which 
caused  his  intoxication,  from  the  defendants,  or  either  of  them, 
and  that  he  would  not  have  used  such  violence  exoept  as  the 
result  of  such  iptpxication,  in  that  case  such  of  the  defendants 
and  their  bondsmen  as  furnished  such  intoxicating  liquor  would 
be  liable.  The  verdict  being  for  the  plaintiff,  on  error,  held^  that 
the  giving  such  charge  was  not  reversible  error. 

2.  :  License:  Evidence:  The  Village  Record,  or  minute 

book  of  the  trustees,  showing  the  proceedings  of  the  board  in 
relation  to  granting  liquor  licenses  and  the  approval  of  the 
bonds  of  liquor  sellers,  held,  admissible  in  evidence. 


3. :  Trial  :  Jury  :  The  petition  alleged  that  S.  and  O.  ob- 
tained a  liquor  license  in  the  village  of  A.;  that  G.  and  H.  be- 
came sureties  on  their  bond;  that  C.  and  S.  also  obtained  a 
liquor  license  in  said  village,  and  W.  and  S.  became  sureties 
on  their  bond;  that  afterwards  S.  and  G.  and  C.  and  S.,  re* 
spectively,  being  engaged  in  the  sale  of  intoxicating  liquors 
under  their  respective  licenses,  W.  C,  the  husband  of  the 
plaintiff,  obtained  of  them,  in  their  respective  liquor  saloons 
intoxicating  liquors  which  he  drank,  which  made  him  intox- 
icated, and  caused  his  death  and  loss  of  support  by  the  plaint- 
iff. At  the  dose  of  the  trial,  it  being  late  in  the  night,  the 
court  directed  the  jury  that  should  they  agree  upon  a   verdict 
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daring  the  Dight,  tfaat  their  foreman  shonld  sign  it  in  their 
presence  and  seal  it  up,  and  that  tbej  then  might  separate  and 
come  in  at  the  meeting  of  the  court  next  morning.  The  next 
morning,  the  jarj,  haying  agreed  upon  a  yerdict,  sealed  it,  and 
separated  daring  the  night,  came  into  ooart  and  delivered  their 
verdict  as  set  out  in  the  body  of  this  opinion.  The  oonrt  re- 
fnsed  to  receive  said  verdict,  bat  sent  the  Jary  ont  with  direc- 
tions to  correct  it  Wherenpon  the  jnry  retnmed  the  verdict 
as  set  oat  in  the  body  of  this  opinion,  which  was  received.  ffM^ 
No  error. 


— :  :  :    CHALLSNOEa    The  overrating  of   the 

challenge  for  cause,  of  the  juryman  Timmerman  npon  his  exam- 
ination, as  set  out  in  the  opinion,  hdd,  no  error. 


6u  :  Joint  Actions:  Motion  fob  New  Trial.    In  a  joint 

action  against  six  defendants,  S.,  G.,  C,  H.,  W.,and  Sb.,  the 
verdict  was  against  all  the  defendants.  There  was  a  joint  mck 
tion  for  a  new  trial  by  all  of  the  defendants  except  H.,  who  made 
no  motion.  There  was  evidence  to  sustain'  the  verdict  as  to 
the  defendants  S.,  O.,  and  H.,  bat  not  as  to  Sh.,  and  doubtful  aa 
to  W.  and  C.  Hefd,  That  the  motion  for  a  new  trial  was  rightly 
overruled  as  to  all  the  defendants. 

6.  — :  Waivbb:  The  Assignment  of  Ebbob,  that  the  damnges 
are  excessive,  appearing  to  have  been  given  undw  the  influence 
of  passion  or  pngudioe,  not  being  argued  or  referred  to  in  the 
brief  of  counsel,  is  not  examined. 

Errob  to  the  district  court  for  Valley  county.  Tried 
below  before  Tiffany,  J. 

J.  N.  Paul,  Aaron  Wall,  0.  A.  Abbott,  and  Thomas 
Damall,  for  plaintiffs  in  error,  cited,  as  to  the  motion  for 
a  new  trial:  Tidd's  Prac,  marginal,  p.  911,  and  cases; 
Bperry  v.  Dickinson,  82  Ind.,  138;  Graham  v.  Henderson, 
35  Id.,  195;  Easton  v.  Calendar,  11  Wend.  [N.  Y.],  96; 
Richards  v.  WaUon,  12  Johns.  [N.  Y.],  434;  Gray  v. 
Richardson,  18  Pick.  [Mass.],  417;  Shirley  v.  Lunenburg ^ 
11  Mass.,  384;  SmeOers  v.  Rainey,  14  O.  St.,  288 ;  Bueh- 
ingham  v.  Bank,  21  Id.,  131 ;  Blanchard  v.  Gregory^  14 
O.,  415.  As  to  the  jurors:  Carry  r.  State,  4  Neb.,  549; 
Brunell  v.  R.  Co,,  5  Id.,  453. 
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A.  M.  liobblnSf  and  A^  N&rman,  contra^  cited,  as  to  the 
motion  for  a  new  trial :  Real  v.  HoUister,  20  Neb.,  112;  17 
Id.,  661 ;  Wiggenhom  v,  KouniZy  23  Id.,  691 ;  Long  v. 
Clapp,  15  Id.,  424 ;  Butcher  v.  State,  16  Id.,  33;  Dunn  v. 
Otbsan,  9  Id.,  513;  Feeney  v.  Mazelm,  87  Ind.,  229;  Egtey 
V.  Burke,  19  Id.,  87 ;  Tetera  v.  Hinders,  Id.,  93;  Eiohbredt 
r.  ATigei-man,  80  Id.,  208 ;  Bank  v.  Cotter,  61  Id.,  153 ;  i2o6- 
erUon  v.  Gartshvnl^,  81  Id.,  463;  Boyd  v.  Anderson,  102 
Id.,  221;  Sperry  v.  Dickinson,  82  Id.,  138;  Thompson, 
Trials,  sec.  2721 ;  Boldt  v.  Budwig,  1 9  Neb.,  739, 746.  As  to 
the  jurors :  Bohanan  v,  Staie,  18  Neb.,  57.  As  to  the  sixth 
instruction:  Rogers  v.  Millard,  44  la.,  466;  Sackett's  In* 
stmction  to  Juries  [2d  Ed.],  22 ;  Thornton's  Instructions 
to  Juries,  sec,  201 ;  Union  Ins.  Co,  v.  Buchanan,  100  Ind., 
63;  Bowers  v.  Thomas,  22  N.  W.  Rep.  [Wis.],  710; 
Flanders  v.  CottreU,  36  Wis.,  564 ;  SUOer  v.  R.  Co.,  49 
Id,,  609;  Marschueta  v.  Wright,  60  Id.,  175,  178;  Hoff- 
man V.  Gordon,  15  O.  St.,  211 ;  Chamberlain  v.  12.  Co,y 
Id.,  250;  Hogg  v.  Mfg,  Co.,  5  O.,  410 ;  Pugh  v.  Calloway, 
10  O.  St.,  493 ;  Scott  r.  Sheakly,  3  Watts  [Pa.],  50.  As 
to  the  separation  of  the  jury :  Abbott's  Trial  Brief,  183, 
184;  Warner  v.  R.  Co.,  52  N.  Y.,  437;  Tyrrd  v.  Look-^ 
hart,  3  Blackf.  [Ind.],  136;  Reitenbaugh  v.  I/udwiok,  31 
Pa.  St,  131;  Bolster  v.  Oammings,  6  Me.,  85;  Sutliff  v. 
Gia>ert,  8  O.,  405;  Mason  v.  Massa,  122  Mass.,  477; 
Broton  v.  Dean,  123  Id.,  254  ;  Madm  v.  Bloom,  54  Miss.,. 
365. 

Cobb,  Ch.  J. 

This  cause  comes  to  this  court  upon  error  from  the  dis- 
trict court  of  Valley  county,  in  which  court  the  defendant 
in  error  recovered  a  judgment  against  the  plaintiffs  in 
error.  The  cause  of  action  set  out  in  the  petition  in  the 
court  below  is  as  follows : 

"1.  That  on  or  about  the day  of  April,  1887,  the 
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defendants^  R.  M.  Scott  and  John  Gorman,  as  principals, 
and  John  G,  Cory  and  Edgar  Lr.  Hall,  as  sureties,  made 
and  executed  their  certain  bond  to  the  state  of  Nebraska 
in  the  penal  sum  of  $5,000,  conditioned  that  the  said  de- 
fendants, Scott  and  Gorman,  would  pay  all  damages,  fines, 
forfeitures,  and  penalties  that  might  be  adjudged  against 
them  under  the  provisions  of  the  law  regulating  the  sale 
of  malt,  spirituous,  and  vinous  liquors;  that  in  accordance 
with  said  law  regulating  the  sale  of  said  liquors,  the  vil- 
lage authorities  of  the  village  of  Arcadia  duly  approved 
said  bond  and  issue  a  license  to  said  defendants,  Scott  and 
Gorman,  jointly,  in  due  form  of  law,  to  sell  malt,  spiritu- 
ous, and  vinous  liquors  in  the  said  village  of  Arcadia  for 

the  period  of  one  year  from  the day  of  May,  1887, 

to  the day  of  May,  1888;  that  under  and  by  virtue 

of  said  license  so  issued  the  said  Scott  and  Gorman  were 
so  engaged  in  the  traffic  and  business  of  selling  malt,  spir- 
ituous, and  vinous  liquors  at  the  said  village  of  Arcadia 
on  the  30th  and  31st  days  of  December,  1887. 

"2.  That  on  or  about  the  day  of  April,  1887, 

the  defendants,  John  G.  Cory  and  William  Shamburg,  as 
principals,  and  John  Wall  and  R.  M.  Scott,  as  sureties, 
made  and  executed  and  delivered  to  the  state  of  Nebraska 
their  certain  bond  in  the  penal  sum  of  (6,000,  conditioned 
that  the  defendants,  John  G.  Cory  and  William  Sham- 
burg, would  pay  all  damages,  fines  and  forfeitures,  and 
penalties  that  might  be  adjudged  against  them  under  the 
provisions  of  the  law  regulating  the  sale  of  malt,  spir- 
ituous, and  vinous  liquors;  that  in  accordance  with  said 
law  r^ulating  the  sale  of  said  liquors^  the  village  author- 
ities of  the  village  of  Arcadia  duly  approved  said  bond 
and  issued  a  license  to  said  John  G.  Cory  and  William 
Shamburg,  jointly,  and  in  due  form  of  law,  to  sell  malt, 
spirituous,  and  vinous  liquors  in  said  village  of  Arcadia 

for  the  period  of  one  year  from  the  day  of  May, 

1887,  to  the day  of  May,  1888,  and  under  and  by 
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virtue  of  the  license  so  issued  the  said  Cory  and  Shamburg^ 
were  engaged  in  the  traffic  and  business  of  selling  malt^ 
spirituous,  and  vinous  liquors  in  the  said  village  of  Ar* 
cadia  on  the  30th  and  Slst  days  of  December,  1887. 

'^3.  That  during  the  time  aforesaid  the  plaintiff,  Emma 
Chope,  was,  and  for  a  long  time  prior  thereto  had  been; 
the  wife  of  William  Chope,  and  is  the  mother  of  Clarence 
Chope,  the  minor  son  of  the  said  William  Chope  and  the 
plaintiff,  who  is  of  the  age  of  six  years,  and  that  the 
plaintiff  and  said  minor  son  were  dependent  on  the  said 
William  Chope  for  their  means  of  support. 

''4.  That  the  said  William  Chope  was  an  able-bodied, 
industrious,  and  energetic  man  of  twenty-four  years  of 
age  and  provided  a  good  living  for  his  family,  the  plaint- 
iff and  child  aforesaid,  and  that  the  proceeds  of  his  labors 
and  earnings  amounted  to  about  the  sum  of  (600  per 
year,  which  said  sum  was  applied  to  the  support  of  his 
family  aforesaid. 

"6.  That  on  the  30th  or  Slst  days  of  December,  1887, 
the  said  William  Chope  obtained  liquors  from  the  defend- 
ants Scott  &  Gorman,  and  from  the  defendants  Cory  & 
Shambnrg,  at  and  in  their  saloons  in-  the  village  of  Ar- 
cardia^  which  said  liquors  were  sold  to  said  William  Chope 
by  the  defendants  Cory  &  Sham  burg  and  Scott  &  Gror- 
man,  and  were  there  drank  by  the  said  William  Chope, 
and  that  by  reason  of  the  liquors  so  furnished  and  sold  to 
the  said  William  Chope,  by  the  said  Scott  &  Gorman  and 
the  said  Cory  &  Shamburg,  and  drank  by  him,  the  said 
William  Chope,  he  became  intoxicated  and  exceedingly 
drunk. 

''6.  That  in  said  drunken  and  intoxicated  state  and  con- 
dition the  said  William  Chope  started  for  his  home  about 
7  o'clock  in  the  evening;  that  the  said  William  Chope 
resided  at  that  time  about  eight  miles  from  the  said  village 
of  Arcadia,  and  that  by  reason  of  the  intoxication  afore- 
said the  said  William  Chope  lost  his  head  and  became  lost 
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on  the  prairie,  aiid  wandered  about  until  he  became  numb 
and  stiff  from  the  effect  of  the  aforesaid  intoxication  and 
laid  down,  and  was  unable  to  go  further  and  then  and 
there  was  frozen  to  death ;  and  that  the  death  of  the  said 
William  Chope  was  caused  by  the  liquors  so  sold  by  the 
defendants  to  the  said  Chope  and  obtained  from  them, 
the  said  defendants,  by  him  and  drank  by  him,  and  the 
intoxication  then  and  there  produced. 

'^  7.  That  the  said  William  Chope  became  numb,  stupe- 
fied, and  bewildered,  and  lost  his  way  and  upset  and  over- 
turned his  sled,  and  became  lost  from  his  team  and  lost  on 
the  prairie,  and  became  frozen  to  death,  and  plaintiff  has 
tliereby  been  deprived  of  the  means  of  support  to  herself 
and  child  aforesaid  which  would  otherwise  have  been  fur- 
nished by  said  William  Chope  fully  in  consequence  of  the 
traffic  of  said  Scott  &  Grorman  and  Cory  <&  Shamburg  in 
aaid  intoxicating  liquors  as  aforesaid,  and  the  sale  or  giv- 
ing away  to  said  William  Chope  of  the  intoxicating  liquor 
aforesaid  and  so  drank  by  him  as  aforesaid,  and  by  reason 
thereof  the  condition  of  said  bonds  have  become  broken 
and  this  plaintiff  entitled  to  recover  from  the  principals 
and  sureties  on  said  bonds  her  just  and  adequate  damages 
so  as  aforesaid  sustained  thereby ;  and  further,  that  said 
plaintiff  has  suffered  damages  by  reason  of  the  death  of 
her  husband  as  aforesaid  in  the  loss  of  her  means  of  sup- 
port to  herself  and  child  aforesaid,  in  the  sum  and  to  the 
amount  of  ( 10,000,  and  that  no  part  of  the  same  has  been 
paid  and  the  same  is  now  wholly  due  from  the  defendants 
to  the  plaintiff. 

^'8.  That  plaintiff  is  unable  to  set  out  or  attach  to  the 
petition  a  copy  of  the  liquor  bonds  so  executed  as  afore- 
said for  the  reason  that,  as  she  is  informed  and  believes, 
the  said  bonds  have  been  withdrawn  from  the  possession 
of  the  officers  of  tlie  village  of  Arcadia,  and  are  now  under 
the  control  of  the  defendants ;  that  plaintiff  has  made  dili- 
gent searcli  for  said  bonds,  and  made  inquiry  and  demand 
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of  the  proper  officers  of  said  village  of  Arcadia  for  said 
bonds  or  a  copy  of  the  same,  but  cannot  obtain  the  same, 
and  was  told  by  said  officers  that  said  bonds  had  been  taken 
away  from  them  and  could  not  be  furnished,  and  tlierefore 
plaintiff  is  unable  to  attach  to  her  petition  a  copy  of  the 
same;  with  demand  for  judgment  to  the  amount  of  $10,000 
and  coBts." 

The  said  defendant  John  Wall  made  answer  to  the 
above  petition,  and  in  his  own  behalf  admitted  that  ^^dur- 
ing  the  spring  of  1887  he  signed  a  bond  as  one  of  the 
sureties  of  John  C.  Cory  and  William  Sbamburg,  then  do« 
ing  business  as  copartners  under  the  style  and  firm  name 
of  Cory  &  Shamburg,  but  whether  the  bond  so  signed  by 
the  defendant  was  the  same  bond  sued  on  in  this  case  the 
defendant  has  no  knowledge  exc^  such  as  is  derived  irom 
an  inspection  of  the  plaintiff's  petition,  and  tlierefore  de- 
nies that  he  executed  tlie  bond  sued  on  in  this  cause,  and 
demands  proof  of  said  &at  and  of  the  nature  thereof,  as 
allied  in  the  plaintiff's  petition,  and  denies  that  he  has, 
or  ever  has  had,  possession  of  the  bonds  sued  on,  and  de- 
nies that  he  has  any  knowledge  of  its  whereabouts,  or  ever 
had  any  such  knowledge. 

**2.  That  he  has  no  knowledge  as  to  whether  the  said 
William  Chope  drank  any  liquor  at  the  time  alleged,  or 
whether  such  liquor  in  any  way  or  manner  contributed  to 
the  death  of  the  said  William  Chope,  except  such  as  is  de- 
rived from  an  examination  of  said  plaintiff's  petition,  and 
therefore  denies  said  facts,  and  each  and  every  of  them,  and 
demands  such  proof. 

"  3.  That  on  or  about  the day  of ,  1887,  and 

long  prior  to  the  date  of  the  alleged  sale  of  liquors  by  said 
Cory  &  Shamburg  to  said  William  Chope,  the  firm  of 
Cory  &  Sbamburg  was  dissolved  by  mutual  consent,  and 
that  at  the  time  of  the  alleged  sale  of  liquors  to  the  said 
William  Chope,  and  for  a  long  time  prior  thereto,  the  said 
firm  of  Cory  &  Shamburg  had  ceased  to  do  business  under 
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their  lioense,  and  have  never  since  resumed  their  business 
relations  or  engaged  in  the  sale  of  liquors  of  any  kind  at 
Arcadia  or  elsewhere,  whereby  said  license  became  null 
and  void,  and  this  defendant  and  all  other  sureties  on  their 
said  bonds  released  from  all  the  conditions  thereof,  and  de- 
nies every  allegation  in  said  petition  contained  not  herein 
expressly  and  in  terms  admitted^  and  prays  to  go  hence 
without  day  and  for  his  oosts/^ 

The  defendant  Edgar  L.  Hall  made  answer  in  said  cause 
for  himself  only,  in  which  he  alleged  that  he  denies  all  and 
single  the  allegations  in  the  plaintiff's  petition  contained. 

The  defendants  R.  M.  Scott  and  John  Gorman  made 
and  filed  their  answer  in  said  cause  in  their  own  behalf,  in 
which  they  admitted  that  during  the  spring  of  1887  they 
^obtained  license  of  the  village  board  of  the  village  of  Ar- 
cadia, and  that  they  were  doing  business  under  the  firm 
name  and  style  of  Scott  &  Gorman,  and  they,  doing  busi- 
ness under  the  firm  name  of  Scott  &  Grorman,  executed  a 
bond  to  the  state  of  Nebraska  in  the  penal  sum  of  $5,000, 
but  they  deny  that  they  or  either  of  them  know  of  the 
whereabouts  of  said  bond,  and  they  therefore  deny  that 
4>he  same  is  the  bond  sued  upon  in  this  action,  and  they 
demand  that  the  plaintiff  be  required  to  prove  the  same; 
that  they  deny  that  William  Chope  obtained  any  liquor  of 
these  defendants,  or  that  he  drank  any  liquor  obtained  of 
these  defendants  at  the  time  or  times  mentioned  in  plaint- 
iff's petition,  or  at  any  other  time,  and  they  deny  that  the 
said  William  Chope  came  to  his  death  by  reason  of,  or  in 
consequence  of,  having  drank  intoxicating  liquors,  and 
deny  that  they  in  any  way  or  manner  contributed  to  or 
caused  the  death  of  the  said  William  Chope  by  any  of  the 
means  aforesaid  or  in  any  other  manner  whatever.  They 
deny  such  (sio)  other  allegations  in  plaintiff's  petition  con- 
tained and  not  in  his  said  answer  admitted. 

The  defendant  John  G.  Cory  made  and  filed  his  answer 
to  the  above  petition  and  allied : 
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*«1.  That  he  admitted  that  in  the  month  of  May,  1887, 
h.e  was  engaged  with  one  William  Shamburg,  one  of  the 
above  named  defendants,  in  the  business  of  retail  dealer  in 
the  village  of  Arcadia,  in  the  county  of  Valley,  and  that 
said  business  was  conducted  under  the  firm  name  and 
style  of  Shamburg  &  Cory.  He  further  admits  that  the 
said  firm  made  and  executed  a  bond  as  required  by  law; 
and  defendant,  further  answering,  says  that  he  knows  noth- 
ing of  the  whereabouts  of  said  bond,  and  that  he  has 
never  seen  the  same  since  it  was  executed,  nor  has  not  now, 
nor  never  has  had  the  same  in  his  possession  since  the  exe- 
cution thereof,  and  whether  said  bond  waH  filed  or  not  he 
has  no  knowledge  or  information  by  which  he  could  ad- 
mit or  deny  and,  therefore,  demands  proof. 

"2.  That  on  or  about  the  6tli  day  of  July,  1887,  and 
long  before  the  date  of  the  allied  sale  of  liquors  to  the 
said  William  Chope,  the  firm  of  Shamburg  &  Cory  was,  by 
mutual  agreement,  dissolved,  and  that  notice  of  said  disso- 
lution was  published  in  the  Arcadia  Courier,  a  paper  of 
general  circulation  in  the  said  county  of  Valley,  and  said 
first  publication  was  made  July  6,  1888,  and  after  which 
said  dissolution  of  the  6th  day  of  July,  the  defendant  re- 
moved from  the  village  of  Arcadia  and  said  copartnership 
ceased  to  exist  on  the  said  6th  day  of  July,  and  that  said 
defendant  has  had  no  interest,  either  directly  or  indirectly^ 
in  said  business  since  the  6th  day  of  July,  1887. 

**3.  He  denies  each  and  every  allegation  contained  in 
said  plaintiff's  petition  not  herein  specifically  admitted  or 
denied. 

"  4.  He  has  no  knowledge  or  information  of  signing  a 
license  or  bond  of  Scott  &  Gorman,  as  alleged  in  plaintiff's 
petition,  and  therefore  neither  admits  nor  denies  the  same^ 
but  calls  for  proof." 

It  appears,  in  a  negative  kind  of  a  way,  from  the  rec* 
ord,  that  the  default  of  the  defendant  William  Shamburg 
had  been  entered  in  the  case,  and  it  appears  that  on  De* 
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<*einber  4,  1888^  he  filed  a  motion  in  court  to  set  aside  the 
ilefault  against  him  and  that  he  be  allowed  to  enter  his 
separate  answer  in  the  case,  as  it  is  said  in  the  motion,  for 
the  reasons  set  out  in  the  aifidavit  and  answer  hereto  at- 
tached. Then  follows  the  paper  referred  to  as  an  affidavit 
and  answer  purporting  to  have  been  filed  on  the  same  day 
in  the  office  of  the  clerk  of  said  court.  This  paper  is  in 
the  form  of  an  affidavit  by  the  said  William  Shamburg, 
and  alleges  that  he  is  one  of  the  defendants  in  the  case  now 
|)ending  in  the  district  court  in  and  for  Valley  county  and 
said  state,  wherein  one  Emma  Chope  is  plaintiff  and  R. 
M.  Scott  and  others  are  defendants;  that  summons  in 
said  case  was  served  on  him  on  the  11th  of  February, 
1888,  and  that  very  soon  thereafter,  and  before  the  time 
for  answering  had  expired,  affiant  was  called  to  Chicago, 
Illinois,  to  come  immediately  and  without  delay  to  the 
bedside  of  his  sister,  who  was  very  ill  and  not  expected  to 
live;  and  that  he  went  immediately  to  Chicago  and  found 
that  she  was  dead  and  that  his  nephew  and  a  son  of  this 
sister  was  very  ill  upon  affiant's  arrival  in  Chicago,  and  that 
he  remained  and  assisted  in  nursing  the  said  child  through- 
out his  entire  sickness  and  up  to  his  death ;  that  by  reason 
of  said  sickness  and  death  affiant  was  sorely  grieved  in 
mind,  and  wholly  neglected  to  attend  to  any  of  his  affairs 
in  this  state  for  the  period  of  five  or  six  weeks  and  until 
long  after  the  time  for  final  answer  in  said  cause;  that  he 
has  a  meritorious  defense  to  this  action,  in  that  at  the  time 
of  the  death  of  William  Chope,  as  set  forth  in  plaintiff's 
petition,  this  affiant  had  no  interest  in  the  saloon  in  Arca- 
dia, Nebraska,  as  set  out  in  said  petition,  and  that  affiant 
was  not  engaged  in  the  occupation,  either  directly  or  indi- 
rectly, of  selling  malt,  spirituous,  and  vinous  liquors. 

There  was  a  trial  to  a  jury,  with  a  finding  and  judg- 
ment for  the  plaintiff.  The  defendants  bring  the  cause  to 
this  court  on  error.  Twenty-four  errors  are  assigned,  as 
follows: 
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'^1.  The  court  erred  in  overruling  the  motion  of  the 
plaintiffs  in  error  for  a  new  trial. 

"2.  The  verdict  is  contrary  to  law, 

'^  3.  The  verdict  is  not  sustained  by  sufficient  evidence. 

^'4.  Errors  of  law  occurring  at  the  trial  and  duly  ex- 
cepted to  at  the  time. 

''6.  The  damages  are  excess! ve,  appearing  to  have  been 
given  under  the  influence  of  passion  or  prejudice. 

"6.  The  court  erred  in  refusing  to  give  the  firsts  second, 
and  third  instructions  asked  by  the  defendants. 

''7.  The  court  erred  in  giving  instruction  number  six 

(6)  of  its  own  motion. 

<'8.  The  court  erred  in  giving  instruction  number  seven 

(7)  of  its  own  motion. 

''9.  The  court  erred  in  giving  instruction  number  eight 

(8)  of  its  own  motion. 

^'10.  The  court  erred  in  giving  instruction  number  five 

(5)  asked  by  the  plaintiff. 

^'11.  The  court  erred  in  giving  instruction  number  six 

(6)  asked  by  the  plaintiff. 

'^12.  The  court  erred  in  admitting  a  minute  book  and 
records  and  papers  of  the  village  of  Arcadia,  over  the  ob« 
jections  of  the  defendant. 

''  13.  The  court  erred  in  permitting  the  jury  to  return 
to  their  room  to  change  their  verdict  after  having  returned 
a  sealed  verdict  into  court  and  having  separated. 

"  14.  The  court  erred  in  receiving  the  verdict  of  the  jury 
as  it  now  is. 

''  15.  The  court  erred  in  not  receiving  the  first  verdict 
of  the  jury. 

''16.  The  court  erred  in  directing  the  jury  to  return  to 
their  room  and  bring  in  another  verdict  than  was  by  them 
returned  in  court. 

"17.  The  court  erred  in  giving  instruction  to  jury  No. 
A  after  first  verdict  was  returned  into  court. 

''18.  Irregularity  in  the  proceedings  in  this  court  al- 
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lowed  the  jury  to  separate  and  go  out  of  the  custody  of 
the  officers  before  the  return  of  the  last  verdict,  and  after 
arriving  at  their  first  named  verdict  and  sealing  same,  but 
before  its  return  into  court. 

"19.  The  defendants  John  Wall  and  John  G.  Corf 
especially  except  to  the  above  alleged  errors  and  instruc- 
tions refused  and  excepted  to,  and  instructions  given  at  re-^ 
quest  of  plaintiff  and  duly  excepted  to  by  these  defendants^ 

"20.  The  court  erred  in  giving  instruction  No.  B  of  its^ 
own  motion  duly  excepted  to  by  defendants. 

"  21.  The  court  erred  in  giving  instruction  No.  C  and 
duly  excepted  to  by  defendants.' 

"22.  The  court  erred  in  overruling  the  defendants'  chal- 
lenge, for  cause,  to  juryman  W.  J.  Timmerman,  to  which 
ruling  and  decision  of  the  court  defendant  excepted  at  the 
time. 

"  23.  The  court  erred  in  calling  the  jury  together  after 
they  had  signed  and  sealed  their  verdict  and  separated  and 
gone,  and  then  sending  them  out  to  amend  their  verdict^ 
which  was  duly  excepted  to  by  defendants  at  the  time. 

"24.  The  court  erred  in  permitting  the  jury  to  return 
the  last  verdict,  which  was  different  in  form  and  in  amount 
from  the  first  verdict^  which  was  duly  excepted  to  at  the 
time." 

There  was  evidence  on  the  part  of  the  plaintiff  that  the 
plaintiff  was  the  wife  of  William  Chope,  and  that  plaintiff' 
and  her  husband  were  the  parents  of  Clarence  Chope,  an 
infant  son  seven  years  old  at  the  time  of  the  trial ;  that 
William  Chope,  at  the  date  of  his  death,  was  about  twenty- 
four  years  old ;  that  he  and  his  wife,  having  emigrated  from 
Illinois  about  a  month  before,  were  temporarily  residing 
with  George  Stone,  the  father  of  Mrs.  Chope,  on  his  farm 
at  a  point  ten  or  twelve  miles  northwest  from  the  village  of 
Arcadia  in  Valley  county;  that  William  Chope  was,  on 
that  day,  to-wit,  the  30th  day  of  December,  1887,  in  good 
health ;  that  he  and  plaintiff  had  been  married  about  seven- 
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iind  one-half  yearsy  and  that  they  were  married  in  the  state 
of  Illinois,  where  he  was  engaged  in  farming  and  teaming 
:and  in  operating  a  farm  on  shares  for  his  father  most  of 
ihe  time.     During    that   time   they  went  to  the  state  of 
Iowa,  where  they  remained  about  a  year,  he  being  engaged 
in  teaming,  cutting  hay,  and  similar  occupations.     From 
thenoe  they  returned  to  the  state  of  Illinois  and  remained 
iibout  three  years,  he  being  engaged  in  teaming  and  con- 
tracting, whereupon  they  emigrated  to  this  state  as  afore- 
^d ;  that  he  had  made  arrangements  to  take  a  place  on 
shares  for  the  ensuing  year,  but  had  made  no  bindingcontract 
therefor ;  that  he  was  a  man  of  industrious  habits,  a  good 
And  successful  teamster  and  manual  laborer,  but  addicted 
io  the  use  of  ardent  spirits.     All  the  evidence  in  the  record 
Jipon  that  subject  is  to  the  effect  that  his  earnings  were 
About  $600  a  year,  which  he  devoted  to  the  support  of  his 
fimily,  which  the  evidence  tends  to  show  he  supported  in 
good   and  comfortable  style   for  a  laboring  man.     The 
•enumeration  of  personal  chattels  and  furniture,  made  on 
xsro.^s-examination   by  the  plaintiff  when  on  the  witness 
jtand,  shows  this.     Besides  the  furniture  and  household 
goods  suitable  for  a  family  of  the  size  and  condition  of  his, 
lie  also  was  the  owner  of  a  good  team  of  horses,  a  wagon 
And  sled,  there  being  a  mortgage  incumbrance  upon  the 
wagon. 

The  evidence  further  tends  to  prove  that  on  the  fore- 
soon  of  the  30th  or  31st  of  December,  1887,  the  deceased, 
William  Chope,  and  his  father-in-law,  George  Stone,  left 
the  house  of  the  latter,  where  also  the  deceased  was  tem- 
|>orar]ly  residing,  with  a  load,  or  part  of  a  load,  of  pork 
vUpon  a  bob-sled  drawn  by  two  horses,  and  drove  to  the  vil- 
lage of  Arcadia;  that  after  arriving  there  and  disposing 
of  their  pork  and  transacting  some  other  business,  the 
-deceased  preceded  his  father-in-law  into  one  of  the  two 
Aaloons  or  places  where  intoxicating  liquors  were  sold  at 
retail  in  that  village,  being  followed  soon  after  by  Stone. 
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They  two  obtained  from  the  keeper  of  said  s<aloon  and 
drank  each  a  glass  of  beer.  This  was  followed  soon  after 
by  the  deceased  calling  for  and  each  drinking  a  glass  of 
whisky.  Also  that  they  soon  after  went  out  of  that  sa- 
loon and  into  the  other  saloon  or  place  of  selling  liquor, 
and  there  engaged  in  the  pastime  called  shaking  dice  for 
the  drinks,  and  there  drank,  in  what  appears  from  the 
evidence  to  have  been  rather  rapid  succession,  several 
drinks  of  whisky  which  they  obtained  from  the  barkeeper 
of  said  last  mentioned  saloon.  It  is  clear  from  the  testi- 
mony that  by  this  time  they  were  both  greatly  under  the 
influence  of  intoxicating  liquors  which  they  had  drank 
and  far  on  the  road  towards  gross  inebriety.  The  day  was 
quite  cold,  considerable  snow  on  the  ground  and  freezing. 
Somewhere  about  8  o'clock  at  night  they  took  their  team 
from  the  stable  where  it  had  been  put  up  and  started  for 
home.  It  appears  from  the  evidence  that  they  were  utterly 
bewildered  upon  starting,  neither  of  them  knowing  appar- 
ently which  way  to  go  in  order  to  gain  the  road  which  led 
in  the  direction  of  their  home.  They  stopped  at  a  num- 
ber of  places  within  a  few  miles  from  Arcadia  to  inquire 
the  way  and  to  warm.  At  about  10  o'clock  of  that  night 
they  appeared  at  the  house  of  the  witness  James  Sterling, 
about  six  and  one-half  miles  northwest  of  Arcadia  and 
near  the  road  leading  to  the  residence  of  Stone.  Stone 
reached  the  house  of  Sterling  first,  and  by  hammering  on 
the  door  waked  Mr.  Sterling  up  and,  upon  invitation,  he 
entered  the  house  and  behaved  in  a  manner  indicating  that 
he  was  intoxicated.  After  setting  down  and  warming 
himself  at  the  invitation  of  Mr.  Sterling,  he  stated  that 
their  team  had  got  away  from  them  and  that  Will,  as  he 
called  his  son-in-law,  the  deceased,  was  gone  after  them. 
Shortly  afterwards,  Chope,  the  deceased,  also  came  in,  and, 
at  his  solicitation,  Mr.  Sterling  got  up  and  went  with  them 
to  the  place  where  the  team  had  got  away  from  them, 
Stone  remaining  at  the  house  until  Sterling  and  Chope 
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went  to  the  place  where  the  horses  bad  got  awaj  from  the 
sled  and  found  that  the  horses  had  gone^  taking  with  them 
the  forward  bob  of  the  sled  and  leaving  the  wagon  bed, 
which  was  on  the  sled,  and  the  rear  bob  there.     Mr.  Ster- 
ling persuaded  Chope  that  the  horses  had  probably  gone 
home,  and  Chope  returned  to  the  house  with  him,  where 
they  found  Stone,  who  had  extinguished  the  light  in  a  vain 
attempt  to  light  his  pipe,  and  who  was  exceedingly  loath 
to  leave  tiie  house,  but  upon  Chope  insisting  that  he  must 
and  would  go  home  they  lefl  together  on  foot  at  about  10 
o'clock  at  night,  according  to  the  evidence  of  Mr.  Sterling, 
although  I  think  from  the  whole  evidence  it  was  consid- 
erably later  than  that.     They  were  at  this  time  evidently 
both  quite  intoxicated,  from  their  actions  and  the  smell  of 
liquor  upon  the  young  man,  the  deceased,  according  to  the 
evidence  of  Mr.  Sterling.     The  night  was  very  cold  and 
stormy  at  this  time. 

There  is  evidence  tending  to  prove  that  there  was  an  un- 
occupied house  or  shanty  some  half  a  mile  or  more  from 
the  residence  of  Mr.  Sterling;  that  they  reached  that 
point  and  spent  a  considerable  time  in  the  lee  of  the  house 
sheltering  themselves  from  the  cold  northwest  wind. 

From  the  evidence  of  Stone  and  the  fact  of  the  dead 
and  frozen  body  of  Chope  having  been  found  the  next  day 
at  the  place  it  was,  it  would  appear  that  leaving  this  shanty 
they  pursued  their  way  about  three-quarters  of  a  mile  fur- 
ther in  the  general  direction  of  Stone's  house  where  Chope 
became  unable  to  go  further,  where  he  fell  and  laid  down, 
and  Stone  being  unable  to  arouse  him,  remained  with  him 
evidently  until  about  morning,  when  he  left  him  and  suc- 
ceeded in  reaching  the  house  of  Mr.  Webster  at  about  half- 
past  eight  o'clock. 

Ajs  above  stated,  it  appears  tlifit  at  this  time  there  were  two 
saloons  or  places  where  intoxicating  liquors  were  sold  at  re- 
tail in  the  village  of  Arcadia.  One  is  called  by  some  of  the 
witnesses  the  '^  East"  saloon.     This,  it  appears,  was  at  the 
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time  kept  by  the  defendants  Soott  &  Gorman,  and  it  was 
in  this  saloon  that  the  witness  Stone  and  the  deceased  first 
drank  on  that  day,  and  there  they  both  drank  beer  and 
whisky,  and  from  there  they  went  directly  to  the  other  saloon 
which  some  of  the  witnesses  call  '^Beed^s"  saloon  and 
some  call  Shamburg  &  Cory's  saloon,  and  there,  according 
to  the  testimony  of  Stone,  they  drank  a  drink  of  whisky 
apiece  and  then  got  to  shaking  dice;  that  Cho|)e,  the  de- 
ceased, shook  dice  for  whisky  and  drank  it,  then  witness 
shook  dice  with  the  barkeeper  for  whisky  twice  and  each 
time  lost,  and,  as  he  expresses  it,  ^*  we  got  the  whisky  and 
drank  it."  To  the  question,  "  Did  Chope  drink  it?  "  wit- 
ness answered,  "  Of  course  he  did."  To  the  question, 
**  State  what  Chope  did  with  the  whisky,"  he  answered, 
*'  He  drank  the  whisky,  I  lost  it  and  had  to  pay  for  it." 

The  witness  Boone  Hawthorne  stated  that  he  was  there 
in  that  saloon  on  that  day,  the  SOth  day  of  December, 
saw  the  deceased  and  Stone  there.  This  witness  called  it 
"  Reed's  "  saloon.  In  answer  to  the  question  whether  or 
not  that  saloon  was  not  called  the  Shamburg  &  Cory  saloon; 
he  answered,  "  Yes,  I  believe  so."  To  the  question  what 
they,  deceased  and  Stone,  were  doing  there,  he  said  '^  They 
had  been  throwing  dice  with  the  bar-tender,  that  they  were 
throwing  for  the  whisky  or  something."  He  stated  that 
he  didn't  think  Mr.  Stone  drank  beer;  couldn't  say  what 
Chope  drank,  but  to  the  question  ''Did  they  take  the 
drinks?"  he  answered,  "Yes,  I  believe  they  did;  they 
throwed  again  and  Mr.  Stone  got  beat  again.  "  Q.  Then 
what  did  they  do?  A.  They  drank  again,  they  then  quit 
throwing.  This  the  witness  stated  was  the  "  West "  sa- 
loon. To  the  question,  "  Did  you  see  them  before  that?" 
he  answered,  "  Yes,  I  did,  they  came  out  of  Scott's  saloon 
and  went  to  Reed's  salooS ;  don't  know  how  long  they 
were  in  Scott  &  Gorman's  saloon  ;  don't  know  when  they 
went  in;  I  saw  them  come  out."  To  the  question,  "  How 
many  times  did  they  drink  in  Shamburg's  saloon  while 
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you  were  there  ?  "  the  witness  answered,  "  To  the  best  of 
my  recollection  the  young  man  drank  three  times,  and  tlie 
old  man  twice/'  To  the  question  **  Did  you  know  what  he 
drank  each  time?"  he  answered,  "  I  couldn't  say  ;  they  got 
the  liquor  of  Mr.  Reed  ;  Reed  was  the  bar- tender/' 

The  witness  William  Kallen  testified  that  he  saw 
Ohope  and  Stone  on  the  30th  day  of  December,  1887,  in 
what  was  known  as  Reed's  saloon.  To  the  question, 
"The  old  Cory  &  Shambrfrg  saloon?"  he  answered.  Yes, 
sir."  To  the  question,  "  What  did  you  see  them  do  there?" 
he  said,  "He  saw  them  at  the  bar  taking  drinks." 

Q.  Was  this  man  Chope  drinking? 

A.  Yes,  sir. 

Q.  What  kind  of  drinks? 

A.  I  don't  know. 

Q.  What  kind  of  a  glass? 

A.  A  small  glass. 

Q.  Larger  or  smaller  than  a  whisky  glass  ? 

A.  About  the  size  of  a  whisky  glass. 

Q.  Saw  him  take  it  off  of  the  bar  and  drink  it? 

A.  Yes,  sir. 

A.  Norman  was  sworn  and  examined  as  a  witness  on  the 
part  of  the  plaintiff,  and  testified  that  he  resides  at  Ord ;  is 
also  acquainted  with  the  plaintiff  and  is  one  of  her  attor- 
neys ;  is  also  acquainted  with  the  defendants  R.  M.  Scott, 
Gorman,  Cory  &  Shambui^,  Hall,  and  Wafl ;  is  one  of 
the  attorneys  in  this  case;  that  he  has  made  an  examina- 
tion and  search  for  the  saloon  bonds  given  by  the  defend- 
ants; that  the  examination  he  made  was  just  a  few  days 
prior  to  the  commencement  of  this  action ;  that  he  went  to 
Arcadia  for  the  purpose  of  getting  the  bonds  or  copies  of 
them ;  that  he  went  to  the  party,  Mr.  Hall,  supposing  he 
was  the  clerk,  but  that  he  informed  witness  that  he  was 
not  the  clerk  at  that  time,  that  he  had  resigned.  This  Mr. 
Hall  is  Edgar  L.  Hall,  one  of  the  parties  to  this  suit;  that 
Hall  told  witness  that  Mr.  Rhittenmeyer  (Christian  name 
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not  remembered)  was  his  suooessor;  witness  went  to  see 
Mr.  Rhittenmeyer,  but  didn't  find  him ;  that  then  Mr. 
Hall  told  witness  that  the  clerk  didn't  have  the  bonds ; 
that  the  new  clerk  never  had  had  the  bonds ;  that  when  he 
lesigned  he  turned  the  bonds  over  to  Mr.  Hastings,  the 
treasurer;  that  after  some  little  talk,  he  told  witness,  'Hhat 
the  boys  were  damn  fools,  or  words  to  that  effect,  trying  t4» 
play  the  bonds  were  gone."  He  says,  ^'  the  bonds  are  here 
now  and  they  are  all  right  antl  are  good  bonds,  and  he 
says  Mr.  Hastings  has  the  bonds  and  you  go  up  there  and 
tell  him  you  want  to  see  the  bonds  and  you  will  get  them.'^ 
I  asked  him  if  he  knew  who  the  bondsmen  were,  and  he 
said  he  did ;  he  said,  I  am  one  of  the  bondsmen  and  the 
saloon-keepers  are  on  each  other's  bonds.  He  went  ahead 
and  told  me  that  Oorman  was  on  Cory  &  Sham  burg's 
bond,  and  Cory  on  Gorman's  bond,  and  he  told  me  he  and 
Cory  were  on  Scott  &  Gorman's  bond,  and  John  Wall  and 
Scott  were  on  Cory  &  Shamburg's  bond.  He  said  he  and 
Cory  were  on  the  bond  of  Soott  &  Gorman.  He  further 
stated  that  he  had  quite  a  long  talk  with  Mr.  Hall,  quite 
late;  that  he  left  there  and  didn't  go  to  Mr.  Hastings'  that 
night ;  thinks  that  Mr.  Hastings'  store  was  closed. 

This  witness,  upon  being  recalled  for  further  examina- 
tion, stated :  ^'  The  next  morning  after  I  had  the  oonversa-* 
tion  with  Mr.  Hall  I  went  to  see  Mr.  Hastings  and  de* 
manded  the  bonds.  He  informed  me  he  had  had  the 
custody  of  the  bonds ;  he  said  he  would  search.  He  took 
out  some  papers  and  pretended  to  make  a  search,  and  said 
thqr  are  not  there.  He  said  first  one  of  the  '  boys '  and 
then  another  would  come  and  take  out  the  bonds  and  he 
didn't  know  who  had  them.  And  aft;er  that  I  went  to  see 
this  man  Rhittenmeyer,  village  clerk,  in  company  with  Mr. 
Babcock  that  was  along;  it  was  quite  a  while  after  that, 
immediately  aft^r  the  December  term  of  court,  I  don't 
remember  exactly  the  time.  We  went  to  the  office  of 
the  village  clerk  and  demanded  the  bonds,  and  also  ex* 
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aminetl  the  village  clerk's  record  at  that  time  of  the  ap- 
proval of  the  bouds.  He  said  be  had  never  had  the  bonds. 
He  said  he  didn't  have  the  bonds — be  had  never  seen  the 
bonds.  I  did  see  the  records ;  there  was  a  reoon]  of  the 
approval  of  the  bonds,  but  no  record  of  the  bonds  proper ; 
only  the  approval  of  the  bonds,  at  least  I  didn't  see  any.'^ 
Witness  is  asked  the  question,  ''State  what  talk  you  had^ 
if  any,  with  Mr.  Hall  in  reference  to  the  signatures  on  the 
bond  he  signed."  Over  objection  by  the  defendant  which 
was  overruled  by  the  court,  the  witness  answered,  ''  I  had 
a  conversation,  as  I  stated  before,  with  Mr.  Hall  at  Arca- 
dia, in  bis  drug  store,  in  which  he  told  me  the  names  on 
the  bonds ;  told  me  he  and  Mr.  J.  G.  Cory  were  on  the 
bond  of  Scott  &  Gorman,  and  he  said  Mr.  Wall  and  Mr. 
Scott  were  on  the  bond  of  Cory  &  Shamburg,  John 
Wall." 

Upon  cross-examination  by  counsel  for  defendants,  thift 
witness  stated  that  he  had  an  interest  in  the  verdict  in  thift 
case,  the  same  as  any  attorney ;  that  his  interest  was  to  the 
extent  of  his  fees;  that  there  was  no  stated  contract  be- 
tween him  and  the  plaintiff;  that  she  said  she  had  no 
money  to  prosecute  the  case,  and  she  said  she  couldn't  pay 
me  any  money,  and  she  didn't  know  whether  she  would 
have  enough  to  carry  the  case  through  or  not;  ''and  we 
talked  the  matter  over,  and  talked  about  my  taking  the 
ansa  and  paying  expenses  and  other  counsel  and  taking 
half.  There  was  no  definite  agreement  as  to  what  I  was  to 
get.  I  don't  consider  there  was  any  binding  contract  one 
way  or  the  other." 

John  Wall  was  called  and  sworn  for  the  plaintiff. 
Stated  that  he  was  the  party  mentioned  in  the  subpoena, 
Exhibit  "C"  ;  that  he  is  the  party  that  produced  "those 
reoords  before  the  court  under  that  subpoena  and  brought 
the  books  to  court  here."  To  the  question,  "  How  did 
you  get  them?"  he  answered,  "They  were  in  my  office; 
as  commanded  by  the  subpoena  I  brought  them  over." 


L. 
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By  the  court:  How  did  you  oome  into  possession  of 
these  books  ? 

A.  The  village  clerk  was  a  partner  of  mine  and  in  my 
oiBce.  and  when  he  left,  these  books  were  left  there. 

Q.  Did  you  know  whether  or  not  his  successor  has  been 
appointed? 

A.  I  do  not. 

Q.  Has  any  one  assumed  authority  as  clerk  on  behalf 
of  the  village  of  Arcadia  to  take  the  records  from  your 
office? 

A.  They  have  not. 

Q.  They  have  been  under  your  control  since  the  clerk 
left  them  there,  so  that  they  were  in  the  same  condition  as 
when  he  left  them? 

A,  I  was  in  the  office  and  paid  no  attention  to  them. 
When  I  got  the  subpoena  I  went  to  the  drawer  and  found 
the  books  there. 

Q.  Was  the  office  of  the  village  clerk  in  your  office? 

A,  Yes,  sir. 

Q.  That  was  his  place  of  transacting  business  for  the 
board? 

A.  Yes,  sir. 
.    By  Mr.  Robbins :  Have  you  ever  examined  these  rec- 
ords and  papers? 

A.  Only  in  part 

Q.  Do  you  know  whether  the  bond  of  Scott  &  Grorman 
for  1887,  and  Cory  &  Shamburg  for  the  same  year  (liquor 
i)onds)  are  contained  in  these  records? 

A.  I  don't. 

Q.  Will  you  examine  the  records  and  ascertain? 

A.  I  don't  find  them  here. 

Q.  Do  you  know  whether  or  not  this  record  contains  a 
i-ecord  of  the  bonds  ? 
A.  I  do  not. 

S.  A.  Hawthorne  was  sworn  and  examined  as  a  witness 
on  the  part  of  the  plaintiff.     Resides  at  Arcadia,  Valley 
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county;  resided  there  in  1887  and  was  one  of  the  town 
board ;  knows  that  there  were  saloons  opened  under  wit- 
ness's administration  in  the  year  1887 ;  licenses  taken  out 
by  two  saloons  that  year;  thinks  licenses  were  issued  in 
the  names  of  Cory  &  Shamburg  and  Scott  &  Gorman; 
don't  think  there  were  any  others;  don't  think  there  were 
any  other  parties  licensed  that  year;  one  of  the  licenses 
was  taken  out  when  witness  was  not  present,  but  don't 
think  there  was  any  but  those  two  taken  out  that  year;  as 
a  member  of  the  town  board  witness  would  have  known  it 
if  there  had  been ;  when  the  petition  in  one  case  was  pre- 
sented to  the  town  board  it  was  at  Owens's  harness  shop; 
witness  couldn't  tell  which  bond  or  petition  it  was;  George 
Cory's,  one  of.  the  defendants  in  the  case,  name  was  on  it. 

Upon  the  cross-examination  he  stated  that  he  didn't 
know  whether  his  name  was  on  the  bond  or  on  the  peti- 
tion ;  didn't  know  which  it  was;  don't  know  whose  bond 
or  petition  he  signed ;  there  was  a  record  kept  of  it  and 
that  record  isn't  here ;  don't  know  where  the  record  is ;  I 
think  he  took  the  record  and  skipped  because  his  name  was 
on  the  bond  or  petition,  whatever  that  was. 

Upon  redirect  examination,  this  witness  stated  that  he 
remembers  the  conversation  that  took  place  at  the  time  of 
the  presenting  of  this  bond,  upon  which  Cory's  name  was 
as  surety,  in  which  witness  told  the  balance  of  the  board 
that  he  considered  Cory's  name  good  for  the  whole  busi- 


On  recross-examination  he  stated  that  this  conversation 
was  with  Bert  Charltod  or  Ed.  Fuller ;  Ed.  was  chairman. 
That  "witness  considered  George  Cory's  name  good  for  the 
necessary  amount  involved  in  the  transaction,  whether  on 
bond  or  petition. 

A.  E.  Charlton,  a  witness  for  the  plaintiff,  testified  that 
he  was  a  resident  of  Valley  county;  resides  at  Arcadia; 
resided  there  in  1887 ;  was  cashier  of  the  First  National 
Bank;  in  1887  was  on  the  village  board;  was  present  at 
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some  of  the  meeting  of  the  board  ;  sometimes  he  was  not 
present ;  that  there  were  two  saloon  licenses  granted  about 
the  Ist  of  May,  1887 ;  they  were  issued  respectively  to  Scott 
A  Gorman  and  Cory  &  Simmburg ;  don't  know  that  any 
other  licenses  were  issued,  but  would  know  if  there  had  been ; 
supposes  that  the  firms  that  got  the  licenses  gave  bonds ; 
is  satisfied  in  his  own  mind  that  boUi  firms  did ;  the  min- 
utes of  the  meeting  show  that  I  was  present  when  the  bond 
of  Scott  &  Gorman  was  approved;  don't  believe  the  li- 
oeuses  specified  what  buildings  these  two  firms  were 
licensed  to  sell  liquor  in;  Scott  &  Gorman  commenced  ^ 

selling  liquor  in  the  building  where  Jamieson  has  his  sa- 
loon now  ;  Cory  &  Shambui^  were  where  the  meat  shop 
is  now,  one  building  between  the  two  buildings;  Scott  & 
Gorman's  is  farthest  east  and  Cory  &  Shamburg's  fiu'thest 
west;  don't  know  whether  John  Wall's  name  was  on 
either  of  the  bonds  or  not,  neither  can  he  swear  whether 
J.  G.  Cory's  name  was  on  either  of  the  bonds ;  don't  know 
whether  Scott  &  Grorman  were  on  Cory's  bond,  and  don't 
know  whether  Cory  was  on  Scott  &  Grorman's  bond; 
neither  does  he  know  whether  Wall  was  on  Scott's  bond; 
nor  whether  Wall  was  on  Cory's  bond. 

Q.  Was  he  on  one  of  the  bonds  ? 

A.  Mr.  Hall  told  me  he  was  on  Shamburg's  bond;  from 
my  own  recollection  I  couldn't  say  whether  he  was  or  not 
After  the  suit  was  commenced  I  went  to  his  drug  store  to 
get  some  medicine  and  he  told  me  he  was  on  the  bond  but 
he  didn't  say  which  one  he  was  on,  and  I  never  asked  him. 

Upon  cross-examination,  this  witness  testified  that  his 
place  of  business  was  just  across  the  street  from  where 
these  saloons  were  opened  ;  remembered  the  two  buildings 
they  were  opened  in ;  that  the  Cory  &  Shamburg  saloon 
was  moved  out  of  the  building  in  which  it  was  opened  to 
the  building  on  the  east;  couldn't  say  who  moved  it; 
couldn't  say  whether  it  was  moved  by  one  Beed  or  not; 
oouldn't  tell  when  it  was  moved;  should  judge  it  was 
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along  in  the  after  part  of  the  summer — possibly  the  fore 
part  of  the  fall;  couldn't  say  that  he  remembered  when 
Cory  &  Shamburg  stopped  selling  liquor;  knew  that  they 
dissolved  partnership  but  couldn't  state  when ;  if  he  re- 
members aright^  it  was  in  the  fall  or  after  part  of  the 
summer. 

Upon  redirect  examination,  this  witness  stated  that  he 
had  been  a  member  of  the  board  ever  since  he  came  to  Ar- 
cadia until  this  last  election  this  year.  He  was  then  asked 
the  question  whether,  as  a  member  of  the  board,  he  ever 
knew  of  a  saloon  running  there  in  Arcadia  without  any 
license. 

Question  by  the  court :  Are  you  able  to  answer  it  yes  or 

-1 1  ....»...■.,«.,.„  I  .aiw..«pui„. 

I  was  told  that  a  man — I  was  satisfied  in  my  own  mind 
that  a  man  by  the  name  of  Reed  had  bought  it  and  was 
running  it  without  license. 

Q.  He  had  bought  into  what  saloon? 

A.  In  the  first  place  he  bought  of  Shamburg ;  that  was 
the  original  Cory  &  Shamburg  saloon  he  bought  into. 

Q.  He  ran  that  saloon,  did  he? 

A.  Yes,  sir. 

Q.  Was  that  license  you  ordered  issued  to  Cory  &  Sham- 
burg, was  that  ever  returned  to  the  board  and  canceled? 

A.  Not  that  I  recollect. 

Q.  As  a  member  of  the  board,  would  you  know  if  that 
license  had  ever  been  returned? 

A.  If  I  was  present  when  returned  I  would  h%.  If  it 
had  been  returned  when  I  was  not  there,  very  likely  I 
would  not  know  anything  about  it,  our  clerk's  records 
ought  to  show  it  but  I  don't  know  whether  it  would  or 
not 

Upon  recross-examination  he  stated  our  clerk  was  very 
careless  about  keeping  the  record. 

Q.  Where  is  your  dcrk? 
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A.  He  is  gone. 

Q.  When  did  he  leave  Arcadia? 

A.  He  left  last  summer. 

On  redirect  examination  this  witness  stated  that  he  never 
heard  of  this  license  having  been  returned  to  the  board. 

W.  S.  Owens  was  called  as  a  witness  on  the  part  of  the 
plaintiff.  Stated  that  he  resides  in  Arcadia ;  business  was 
that  of  a  harness-maker;  had  lived  there  four  years  this 
spring;  was  one  of  the  town  board;  was  on  th€  town 
board  from  the  time  the  town  was  first  inoorpprated 
until  the  year  1887 ;  was  a  member  of  the  town  board 
the  first  of  May,  1887,  and  until  that  time  in  1888; 
that  Cory  &  Shamburg  as  one  firm  and  Scott  &  Gor- 
man as  another  firm  were  licensed  during  the  year  1887 
or  1888,  witness  wouldn't  be  positive  which;  the  time 
they  wej^e  licensed  witness  was  a  member  of  the  town 
board ;  there  was  no  others  issued  after  that  that  wit- 
ness knows  of;  couldn't  tell  who  were  the  bondsmen  on 
either  of  the  bonds.  To  the  question,  "  Was  John  Wall 
one  of  the  bondsmen?"  he  answered,  ''I  don't  know  for 
certain ;  I  hardly  think  he  was;  I  think  he  was  objected  to, 
whoever  the  parties  were — the  parties  giving  it;  I  think 
John  Wall  wa3  objected  to,  as  he  was  on  some  other  bonds." 
To  the  question,  "  Was  J.  G.  Cory  on  one  of  those  bonds?" 
he  answered,  ^' He  was  an  applicant."  To  the  question  re- 
peated he  stated,  *'  I  can't  tell  you ;  I  suppose — ."  To  the 
direct  question,  "Wasn't  J.  G.  Cory  one  of  the  bondsmen, 
for  Scott  &  Gorman?"  he  answered,  "I  couldn't  tell  you; 
I  don't  secollect  who  the  bondsmen  were ;  I  wouldn't  swear 
that  he  was  or  was  not;  I  have  no  recollection  about  it" 
To  the  question,  "Was  R.  M.  Scott  one  of  the  bondsmen 
for  Cory  &  Shamburg?"  he  answered,  "  I  couldn't  tell  you 
that."  The  same  answer  as  to  John  Gorman,  whether  he 
was  bondsman  for  Cory  &  Shamburg.  To  the  question, 
"  Was  Edgar  L.  Hall  one  of  the  bondsmen  for  Shamburg 
&  Cory?"  he  answered,  "I  think  Edgar  L.  Hall  told  me 
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one  time  he  was  on  one  of  the  bonds/'  To  the  question, 
"Was  John  Wall  one  of  the  bondsmen  for  Shamburg  & 
Cory  ?  "  he  answered,  "  I  couldn't  tell  you/'  To  the  ques- 
.  tion,  "Do  you  swear  he  wasn't?"  he  says,  "I  couldn't 
tell  you."  Does  not  reoollect  of  being  present  at  the  time 
of  the  approval  of  the  bond  of  Soott  &  Gorman ;  has  no 
recollection  of  the  approval  of  any  bonds;  don't  know  of 
any  bonds  being  given ;  I  think  we  issued  two  licenses, 
Scott  &  Gorman's  and  Cory  &  Shamburg's. 

Upon  cross-examination  he  stated  that  there  was  one 
time  that  was  brought  up,  he,  John  Wall,  was  objected  to 
and  they  were  required  to  get  somebody  else. 

Q.  Don't  you  remember  it  was  because  Wall  was  on  the 
treasurer's  bond  of  the  village? 

A.  I  don't  think  it  was  a  liquor  bond. 

Certain  pages  of  the  minute  book  of  the  village  of  Ar- 
cadia for  the  year  1887  were  offered  and  received  in  evi- 
dence, showing  that  at  a  regular  meeting  held  on  the  2d  day 
of  May,  1887,  there  were  present,  Owen,  Hawthorn,  Hast- 
ings, Charlton.  Fuller  in  the  chair.  The  minutes  of  last 
meeting  were  read  and  approved.  Application  of  Cory  & 
Sliamburg  for  saloon  license  for  the  year  ending  the  fii^t 
Tuesday  in  May,  1888,  accompanied  by  bond  and  petition. 
Motion  by  Charlton  that  bond  be  accepted,  and  the  clerk  be 
instructed  to  issue  license  when  the  money  is  paid  into  the 
treasury.  Carried,  etc.  Attest,  E.  L.  Hall,  clerk.  Also 
of  the  regular  meeting  of  said  board  on  the  20th  day  of 
May,  1887.  Present,  Owen,  Hastings,  Fuller.  Fuller  in 
the  chair..  Afler  other  business  application  of  Scott  &, 
Grorman,  accompanied  by  bond  and  petition,  for  saloon  li- 
cense. On  motion  of  Mr.  Charlton,  the  bond  is  approved 
and  the  clerk  ordered  to  issue  the  license  when  $760  is  paid 
into  the  village  treasury.  After  other  business  adjourned. 
Attest,  E.  L.  Hall,  village  clerk. 

Frank  Moses  was  called  as  a  witness  on  the  part  of  the 
defense.    Stated  that  he  had  met  the  deceased  to  know  him 
8' 
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three  times ;  that  he  saw  his  body  after  his  death ;  first 
saw  it  at  Cummings'  shanty ;  that  he  acted  as  one  of  the 
coroner's  jury  at  the  inquest  held  upon  his  dead  body ; 
that  he  had  known  the  witness  Stone  for  about  five  years ; 
lived  in  the  same  neighborhood  with  him;  heard  his  tes- 
timony at  the  coroner's  inquest ;  that  he  stated  in  bis  tes- 
timony as  to  the  amount  of  liquor  drank  by  the  deceased ; 
that  it  was  one  glass  of  beer  and  two  of  whisky,  or  it 
might  have  been  one  of  whisky  and  two  of  beer;  that 
that  was  all  that  he  (witness  Stone)  knew  of  the  man 
drinking^  if  he  drank  any  more  he  didn't  see  him  do  it; 
that  he  (witness)  examined  the  dead  body  of  the  deceased 
at  the  time  of  the  inquest ;  that  the  body  was  stripped  and 
examined,  and  it  was  found  that  his  chest  here  (indicating) 
not  frozen ;  his  right  arm  we  could  raise  it  so,  like  that 
(indicating),  and  this  arm  (indicating)  was  just  in  this  shape 
(indicating),  and  his  teeth  set  perfectly  tight;  that  while 
witness  might  have  been  mistaken  as  to  the  exact  spot,  '^  we 
found,  I  think,  on  the  left  of  the  back  bone,  pretty  near 
the  shoulder  blade,  a  spot,  as  near  as  I  can  remember,  the 
size  of  a  silver  dollar,  dark  purple;  I  called  the  attention 
of  the  doctor  to  it,  and  he  said  it  was  undoubtedly  caused 
by  tipping  over.  Then  we  found  a  mark  on  the  right  eye, 
this  bone  (indicating),  so  I  took  two  nails  out  of  my  pocket 
and  placed  it  right  down  in  there.  I  wasn't  satisfied  with 
that  and  I  called  in  witnesses  who  knew  the  gentleman  be- 
fore to  see  if  it  was  natural.  We  then  found  a  scar,  I 
won't  be  positive  which  side  it  was  on,  I  think  the  left 
side,  laying,  I  should  judge  in  that  shape,  a  little  scar  about 
as  wide  as  my  two  fingers,  which  was  not  colored  at  all,  and 
those  who  knew  him  before  said  it  wasn't  natural  at  all ; 
this  was  in  the  left  ear.  That  is  all  the  marks  we  found 
on  him,  except  his  overcoat  was  badly  torn  on  the  back. 
There  was  ice  in  his  hand  so  that  I  could  take  the  arm  and 
shake  it.  I  asked  the  doctor  if  I  could  dig  it  out;  and 
there  was  ice  in  both  ears^  and  we  dug  it  out.     There  was 
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ice  over  his  face  three-qaarters  of  an  inch  thick.  I  believe 
that  is  all  I  can  recollect. '^  That  the  witness  Greorge  Stone 
testified  that  he  took  his  feet  and  kicked  snow  in  the  poor 
fellow's  face,  '^  I  asked  him  what  he  did  that  for/'  and  he 
told  me  ^^  to  keep  the  wind  out  of  his  face."  He  claimed 
he  took  the  cap  because  he  had  not  been — what  excuse  he 
gave  for  it  I  don't  remember ;  I  know  we  blamed  him  at 
die  time,  and  he  said  he  was  sorry  he  did  it,  it  wouldn't  do 
him  any  more  good,  the  witness  was  bareheaded  himself, 
and  he  took  it  He  said  when  he  lefl  him  he  was  past  all 
help,  he  spoke  to  him  and  he  didn't  answer.  I  believe 
that  is  all  about  his  being  dead.  Some  of  them  asked 
him  when  he  left  him  (whether  he  left  him),  and  he  said 
he  was  past  all  help;  he  spoke  to  him  and  he  didn't  an- 
swer. I  don't  remember  whether  he  said  he  was  dead  or 
wasn't  d€ad ;  he  said  he  was  past  all  help. 

This  witness  further  testified  that  he  saw  the  witness 
Stone  and  deceased  at  Arcadia  on  the  30th  of  December, 
1887;  that  he  spoke  to  and  shook  hands  with  them  and 
spoke  to  them  about  going  home;  one  of  them  said  '^  All 
right,  we  will  go  in  a  few  minutes."  That  witness  didn't 
suppose  he  had  been  ''  drinking  a  drop." 

There  was  some  evidence  given  by  the  other  witnesses, 
of  the  marks  appearing  on  the  person  of  the  deceased  at 
the  time  of  the  inquest,  and  which  is  not  deemed  necessary 
to  copy  here. 

William  Cory  was  sworn  and  examined  as  a  witness  for 
the  defense.  Stated  that  he  was  one  of  the  defendants  in 
the  case ;  resides  in  Arcadia ;  had  lived  there  about  a  year; 
resided  in  Valley  county  since  1883;  was  engaged  in  keep- 
ing a  batcher  shop ;  in  the  months  of  May  and  June, 
1887,  he  was  a  partner  in  a  saloon  in  Arcadia;  that  his 
partner  was  William  Shamburg;  the  style  of  the  firm  was 
Shamburg  &  Cory;  continued  in  the  saloon  business  un- 
der the  partnership  of  Shamburg  &  Cory  from  the  3d  or 
4th  day  of  May  until  the  6th  of  July  of  the  same  year? 


68  NEBRASKA  REPORTS.         [Vol.  33 


Scott  V.  Cbopc. 


then  sold  his  business  to  Sharuburg  and  witness  went  on  a 
farm;  that  he  lived  on  a  farm  all  the  time;  didn't  move 
into  Arcadia  at  the  time ;  about  the  month  of  August,  Will- 
iam Shamburg  informed  him  (witness)  that  he  had  sold 
the  saloon  business  to  Mr.  Clark  ;  that  witness  objected  to- 
Mr.  Clark  running  the  saloon  under  that  license;  that  Mr. 
Clark  came  to  witness  and  wanted  to  know  if  he  couldn't 
run  and  I  said  '^  No ;"  Mr.  Shamburg  took  said  license  dowi> 
from  the  wall  and  said  he  didn't  care,  and  handed  it  to  me 
and  I  took  that  to  Mr.  Hall,  and  told  him  I  wouldn't  allow 
that  man  to  run  a  saloon  under  my  license;  I  gave  it  ta 
Mr.  Hall  and  told  him  to  cancel  it ;  Mr.  Hall  was  at  that 
time  clerk  of  the  villiage  of  Arcadia ;  that  he  don't  know 
where  Hall  is  now;  that  witness  is  acquainted  with  George 
Stone,  one  of  the  witnesses  who  testfied  in  this  case,  or 
rather  had  seen  him,  was  not  acquainted  with  him  ;  never 
saw  William  Chope,  the  deceased,  in  his  lifetime;  that  he 
didn't  sell  any  liquor  to  George  Stone  or  William  Chope 
on  the  80th  day  of  December,  1887;  that  he  was  not  en- 
gaged in  the  saloon  business  or  otherwise  at  that  time; 
that  he  had  no  interest  in  any  saloon  or  in  the  saloon  he 
had  formerly  been  connected  with  in  the  village  of  Arca- 
dia on  the  30th  of  December,  1887;  that  he  knows  only  by 
hearsay  that  after  Clark's  administration  of  the  saloon,  the 
saloon  was  sold  to  and  run  by  a  man  by  the  name  of  Reed  ; 
don't  know  his  Christian  name ;  don't  know  when  Reed 
took  possession;  that  he  continued  to  occupy  the  building 
until  the  first  of  March,  1888 ;  that  himself  and  Shamburg 
dissolved  partnership  and  published  a  notice  of  dissolution 
in  the  Arcadia  Courier;  the  notice  was  published  for  four 
or  five  issues ;  that  the  firm  was  dissolved  on  the  6th  of 
July,  1887;  that  his  last  connection  with  the  business  waa 
on  the  6th  of  July,  1887. 

Upon  cross-examination,  among  other  things,  witness 
testified  that  his  partner,  Shamburg,  as  consideration  for 
the  said   saloon   business,  gave  him  a  pair  of  mules — 
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^'  he  gave  me  the  mules  and  I  left  him  have  what  there 
was." 

Q.  The  license  money  and  everything  else? 

A.  Yes,  sir. 

Q.  And  Shamburg  continued  to  run  right  along  under 
the  old  license  ? 

A.  He  did  right  along  until  August. 

Q.  And  you  kn6w  he  was  running  along  under  the  old 
license? 

A.  I  knew  he  was  running. 

Q.  Whereabouts  did  he  run  ? 

A.  Shamburg  continued  to  run  in  the  same  building; 
the  buildings  were  changed  afterwards.  I  don't  know 
when  they  changed.     I  suppose  I  could  find  out. 

That  witness  never  took  the  license  to  the  board  while 
in  session;  never  requested  the  board  of  trustees  of  the 
village  of  Arcadia  while  in  session  to  cancel  the  license. 

Q.  How  far  did  they  move  that  saloon? 

A.  In  the  same  block. 

Q.  I  will  ask  you  if  it  was  not  right  out  of  one  room 
into  another  in  the  same  building? 

A.  Yes,  sir. 

William  Shambui^  was  called  and  sworn  on  the  part  of 
the  defense.  Resides  at  Ashton,  Custer  county;  had  lived 
in  Valley  county,  at  North  Loup  and  Arcadia;  that  he  did 
it  saloon  business  in  the  village  of  Arcadia  from  the  first 
of  May  to  the  middle  of  October ;  was  in  partnership  with 
John  G.  Cory;  the  style  of  the  firm  he  didn't  remember, 
whether  it  was  Shamburg  &  Cory  or  Cory  &  Shamburg ; 
the  partnership  was  formed  the  first  of  May;  formed  to 
keep  a  saloon  in  Arcadia ;  the  partnership  continued  until 
sometime  after  the  4th  of  July  when  they  quit  and  witness 
ran  on  himself;  ran  a  couple  of  months,  along  there.  He 
then  sold  it  to  William  Clark  and  was  to  get  $800 ;  took 
a  farm  as  part  consideration  from  Clark  for  the  saloon ; 
Clark  continued  to  operate  the  saloon  about  six  weeks 
then  Mr.  Reed  took  it — took  it  from  Clark;  Mr.  Reed 
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came  up  there,  the  saloon  waq  dosed,  wasn't  running,  and 
he  came  to  me  and  asked  me  if  I  owned  the  saloon,  and  I 
made  arrangements  with  Mr.  Clark  and  Mr.  Reed  so  Mr» 
Reed  got  the  stuff.  It  was  close  to  ten  days  or  two  weeks 
when  the  transfer  was  made.  I  got  the  consideration  from 
Reed;  I  got  four  horses,  two  buggies,  and  two  sets  of  har- 
ness and  Mr.  Clark  got  the  colt. 

Q.  What,  if  anything,  was  done  with  the  license  that 
had  been  issued  to  the  firm  of  Shamburg  &  Cory  ? 

A.  Cory  came  in  there  and  he  was  tearing  around  about 
the  license,  and  I  gave  it  lo  him ;  Cory  started  to  take  it 
down  to  Hall ;  Hall  was  one  of  the  town  officers ;  don't 
know  what  town  office  he  held.  The  partnership  formed 
between  Shamburg  &  Cory  was  dissolved  some  time  in 
July,  after  the  4th;  it  was  dissolved  by  mutual  agree- 
ment, and  a  notice  of  the  dissolution  was  published  in  the 
Arcadia  Courier;  don't  know  for  how  long ;  Cory  got  it 
put  in  the  paper;  that  he  was  not  keeping  a  saloon  in  the 
month  of  December,  1887;  didn't  sell  any  liquors  to  Will- 
iam Chope,  the  deceased,  husband  to  the  plaintiff  in  this 
case,  in  the  month  of  December,  1887;  had  no  interest  in 
the  saloon  that  Shamburg  &  Cory  had  formerly  kept  at 
that  time.  After  the  selling  by  witness  to  Reed  of  the 
saloon  and  fixtures,  the  stuff  was  put  in  the  other  building 
— the  east  building — by  Mr.  Reed.  I  think  it  was  moved 
the  time  of  the  fair  in  Loup ;  can't  remember  the  day  and 
date;  it  was  in  the  fall  of  1887. 

Upon  cross-examination  this  witness  stated  that  he  never 
went  to  the  village  board  of  trustees  while  they  were  in 
session  and  asked  to  have  the  license  canceled. 

C.  D.  Crane  was  sworn  and  examined  as  a  witness  for 
the  defense,  and  stated  that  he  was  the  publisher  of  the 
Arcadia  Courier,  and  that  he  had  in  his  possession  and 
presented  to  the  court  a  copy  of  that  paper  published  in 
the  months  of  July  and  August  of  that  year.  A  copy  of 
the  notice  was  introduced  and  put  in  the  record  as  an  ex- 
hibit. 
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John  Wall  was  called  and  examined  as  a  witness  on 
the  part  of  the  defense.  Among  other  things^  not  deemed 
necessary  to  introduce  here,  witness  testified  as  follows: 

Q.  You  may  now  state,  Mr.  Wall,  whether  or  not  you 
signed  the  bond  of  Shamburg  &  Cory  sued  on  in  this  case. 

A.  I  have  no  recollection  of  signing  the  bond  for 
Shamburg  &  Cory  or  for  Scott. 

Q.  Do  you  know  anything  about  the  closing  up  of 
Clark's  saloon  while  Clark  was  running  it? 

A.  I  do. 

Q.  State  what  you  know  about  that  fact,  Mr.  Wall. 

A.  I  had  a  bill  from  some  eastern  firm,  I  don't  know 
what  firm,  for  collection  against  Clark ;  I  went  down  and 
closed  Mr.  Clark  up,  and  I  was  going  to  attach  the  stuff — 
Mr.  Clark  turned  over  the  keys  and  I  locked  up  the  build- 
ing and  kept  it  locked  about  six  weeks. 

Q.  State  what  happened  after  that. 

A.  Mr.  Shamburg  and  Keed  made  a  deal  and  in  that 
deal  my  money  was  paid  to  me,  I  think  Mr.  Reed  and 
Shamburg  were  together  when  it  was  paid  in  my  office. 
Clark  and  Shamburg  came  to  me.  Mr.  Clark  had  bought 
Mr.  Shamburg  out ;  I  drew  the  notes  and  a  deed  Mr. 
Clark  had,  a  deed  from  Mrs.  Nelson  to  him.  He  wanted 
to  transfer  that  to  Mr.  Shamburg  in  such  a  way  that  Clark 
would  not  be  liable.  I  went  with  Mr.  Clark  over  to  Mrs. 
Nelson's  and  had  the  deed  made  direct  to  Shamburg,  the 
same  deed  offered  in  evidence  to-day. 

Q.  State  what  followed  after  that,  who  ran  the  saloon 
and  how  long  they  run  it. 

A.  Mr.  Reed  ran  it  from  that  time  until  the  next  spring. 

Q.  Whereabouts  did  he  run  it? 

A.  He  moved  it  out  of  the  building;  there  were  two 
buildings,  one  built  up  beside  the  other,  and  he  moved  it 
over  from  the  one  to  the  other,  one  building  further  east 
than  the  other. 

A.  A.  Laverty  was  called  and  examined  as  a  witness 
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for  the  defense.  He  is  county  judge  of  Valley  county; 
has  some  of  his  dockets  with  him ;  has  the  files  of  the  case 
of  the  State  of  Nebraska  against  Charles  Heed.  (Defend- 
ant here  placed  in  evidence  a  certified  copy  of  page  4  of 
the  criminal  docket,  number  1,  county  judge's  office, 
county  of  Valley.)  It  is  here  admitted  that  the  Charles 
Reed  referred  to  in  the  complaint  and  record  read  is  the 
same  Charles  Reed  referred  to  in  the  testimony  of  Will- 
iam Shamburg,  John  Wall,  and  Mr.  Cory  as  keeping  the 
saloon  in  Arcadia.  The  papers  referred  to  appeared  in  the 
transcript  as  an  exhibit,  and  consists  of  the  information  of 
of  R.  C.  Nicholls  against  Charles  Reed  as  a  vendor  of 
malt,  spirituous,  and  vinous  liquors,  etc.,  having  unlaw- 
fully kept  the  windows  and  doors  of  his  place  of  business 
obstructed  by  certain  articles  known  as  curtains;  the  war- 
rant for  the  arrest  of  Charles  Reed,  and  the  docket  entry 
contained  the  plea  of  guilty  of  Charles  Reed  to  the  com- 
plaint and  his  conviction  of  the  offense  charged^  and  the 
assessment  of  a  fine  of  $25  and  costs  or  five  days  against 
Charles  Reed. 

R.  M.  Scott  was  called  and  examined  as  witness  for  de- 
fense. Testified  that  he  resides  in  Arcadia  and  had  lived 
there  about  four  year?;  that  his  business  is  real  estate  and 
insurance;  that  in  1887  he  was  in  the  saloon  business  in 
partnership  with  J.  G.  Gorman;  the  style  of  the  firm  was 
Scott  &  Gorman ;  that  he  is  not  acquainted  with  the  wit- 
ness George  Stone,  but  has  seen  him  a  few  times;  never 
saw  the  deceased,  William  Choi)e,  in  his  lifetime;  that  on 
the  30th  day  of  December,  1887,  he  did  not  sell  any 
liquors  to  either  George  Stone  or  William  Chope;  that  up 
to  2  o'clock,  or  about  that  time,  he  was  in  the  back  part  of 
his  saloon  in  the  back  room;  that  A.  B.  Jamieson  was 
barkeeji/^r  at  the  time;  that  his  partner  is  now  in  Wash- 
ington territory;  witness  heard  the  testimony  of  Mr.  Nor- 
man, one  of  the  attorneys  for  the  plaintiff  in  this  case,  in 
regard  to  witness  being  on  the  saloon  bond  of  Shamburg 
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&  Cory;  that  to  witness's  recollection  he  never  signed 
said  bond ;  that  they  asked  him  to,  and  th^^e  told  them 
he  was  going  into  the  same  business  and  couldn't  sign  it; 
don't  recollect  which  one  asked  him;  don't  know  much 
abont  the  sale  of  the  saloon  owned  by  Shamburg  &  Cory ; 
that  Reed  told  him  one  day  he  was  going  into  the  saloon 
business  next  day,  and  that  he  did  go  into  the  saloon  busi- 
ness the  next  day  and  continued  in  it  until  the  first  day  of 
the  following  May;  that  he  moved  the  saloon  formerly 
occupied  by  Cory  &  Shamburg;  Cory  wasn't  there  after 
the  first  part  of  July,  and  Shamburg  lefl  afterwards;  that 
Shamburg  sold  his  interest  to  Reed  for  some  horses  and 
buggies. 

A.  B.  Jamieson  was  called  and  examined  as  a  witness 
on  the  part  of  the  defendants.  Stated  that  he  lived  in 
Arcadia ;  had  resided  there  for  the  last  five  years,  and  was 
at  the  present  time  assessor  of  the  township;  was  a  single 
man  ;  was  engaged  in  the  saloon  business  in  the  month  of 
December,  1887;  was  tending  bar  for  Scott  &  Gorman  in 
Arcadia;  had  seen  the  witness  George  Stone;  had  also 
seen  William  Chope,  the  deceased ;  first  saw  them  in  Scott 
&  Grorman's  saloon  on  the  30th  day  of  December,  1887, 
at  between  1  and  2  o'clock  in  the  afternoon.  Witness  was 
at  that  time  tending  bar;  besides  them  and  himself  there 
were  in  the  saloon  at  that  time  Mr.  Gorman,  Mr.  Scott, 
Mr.  McCord,  John  Reed,  and  several  others  whom  the  wit- 
ness cannot  remember  at  this  time.  Chope  and  Stone  came 
into  the  saloon.  Chope  came  in  first ;  Mr.  Chope  went 
into  the  office  inside  of  the  saloon  on  the  west  side ;  the 
office  is  about  twelve  feet  north  and  south  and  eight  feet 
east  and  west,  and  at  that  time  Mr.  Gorman  was  sitting  in 
the  office  when  these  two  strangers  came  in  ;  the  first  time 
witness  ever  saw  either  of  them;  that  the  younger  of  the 
two  walked  up  to  the  railing  and  entered  into  a  conversa- 
tion with  Mr.  Gorman  ;  witness  didn't  hear  what  he  said, 
then  being  waiting  on  people;  he  then  went  towards  the 
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south  end  of  the  bar  and  beard  them  talking  something 
about  renting^pieoe  of  land,  or  selling  it;  witness  didn't 
pay  any  attention  to  that  because  Mr.  Gorman  had  been 
wanting  to  sell  his  farm  ever  since  he  had  been  in  the 
business^  over  a  year;  that  they  talked  there  probably 
twenty  minates  to  half  an  hour,  and  both  men  went  out^ 
and  witness  didn't  see  them  again,  either  of  them ;  that 
the  farm  Gorman  referred  to,  is  about  four  miles  north  of 
Arcadia;  witness  don't  know  how  far  from  Stone's  house^ 
as  he  don't  know  where  Stone  lived ;  that  neither  one  took 
a  drink  in  that  saloon  that  day ;  they  were  in  there  but 
once ;  that  witness  heard  of  the  death  of  Mr.  Chope  the 
day  followlu)^ ;  heard  it  from  Mr.  Grorman. 

The  first  four  paragraphs  of  the  instruction  given  by  the 
court  on  its  own  motion  are  unexcepted  to  and  therefore 
are  not  copied  here.  The  remaining  five  which  were  ex- 
cepted to  by  the  defendants  I  copy  here: 

"  5.  You  are  instructed  that  if  from  the  evidence  you 
should  find  that  the  deceased,  William  Chope,  came  to  his 
death  by  freezing,  or  by  other  means,  on  the  night  of  De- 
cember 30,  1887,  and  that  such  death  was  caused  or  con- 
tributed to  in  any  manner  by  intoxicating  liquors,  and  that 
any  of  the  defendants,  personally  or  through  their  agents^ 
furnished  him  any  intoxicating  liquors  on  that  day  which 
contributed  to  such  result,  then,  nnd  in  that  case,  all  the  de- 
fendants furnishing  intoxicating  liquors  would  be  jointly 
liable  in  damages  to  the  plaintiff;  and  if  you  further  find 
that  any  of  the  defendants  sued  as  bondsmen  were  upon 
the  bonds  of  the  parties  so  furnishing,  then,  and  in  that 
case,  such  bondsmen  would  be  jointly  liable. 

"  6.  You  are  further  instructed  that  if  you  should  find 
from  the  evidence  that  the  deceased  came  to  his  death  by 
violence  inflicted  by  any  other  person,  and  should  further 
find  that  the  person  inflicting  the  violence  was  intoxicated 
at  the  time  and  that  he  obtained  the  liquors  which  caused 
his  intoxication  from  the  defendants,  or  either  of  them^ 
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and  that  he  would  not  have  used  the  violence  that 
caused  the  death  except  as  a  result  of  such  intoxication^ 
theUy  and  in  that  case,  such  of  the  defendants  and  their 
bondsmen  as  furnished  such  intoxicating  liquors  would  be 
equally  liable. 

'^7.  You  are  instructed  that  an  individual  or  partner- 
ship taking  out  a  license  for  the  sale  of  intoxicating  liquors- 
cannot  sell  and  transfer  that  license  to  another  person  or 
party;  and  if  thej  do  sell  and  transfer  their  business,  to- 
gether with  their  rights  under  the  license,  the  purchaser 
would  be  holden  to  be  their  agent  and  they  would  be  liable 
for  all  sales  made  by  him  under  dnd  by  virtue  of  license. 
And  if  the  bondsmen  of  such  license-holder  knew  of  such 
sale  and  transfer  and  take  no  steps  to  relieve  themselves 
from  liability,  their  liability  will  continue. 

^'8.  You  are  further  instructed  that  it  would  be  the 
duty  of  a  person  going  out  of  the  saloon  business,  selling 
and  transferring  his  property,  to  return  his  license  under 
which  he  was  transacting  business  to  the  authority  grant- 
ing the  license  and  have  the  same  canceled,  and  if  he  did 
not  do  this,  that  he  would  be  held  liable  for  all  damages 
accruing  as  the  result  of  the  sales  of  intoxicating  liquors 
by  his  successor  in  business. 

''9.  You  are  instructed  that  the  amount  of  a  sale  is  not 
material,  nor  is  it  material  that  the  sale  should  be  the  one 
which  produced  the  final  intoxication;  but  the  saloon- 
keeper or  the  person  furnishing  intoxicating  liquors  is 
responsible  for  all  damages  which  may  accrue  as  the  result 
of  his  sales,  if  a  person  obtains  but  one  drink  and  then 
drinks  at  other  places  sufficient  to  intoxicate  him.  And  if 
the  death  is  established  as  a  result  of  sales  by  more  than 
one  person,  you  are  not  required  to  find  which  one  fur- 
nished the  liquor  that  caused  the  death.'' 

The  three  paragraphs  of  instruction  given  by  the  court 
at  the  request  of  the  plaintiff,  to  which  the  defendants  ex- 
cepted, are  as  follows : 


76  NEBRASKA  REPORTS.         [Voi«  33 


f  oott  y.  Chope. 


"  1.  The  jury  are  instructed  that  every  material  all^ation 
in  the  petition  not  controverted  and  denied  in  the  answer 
are  to  be  taken  as  true;  and  further,  that  the  allegation  in 
the  i)etition  that  the  defendant  John  G.  Cory  signed  the 
bond  of  Scott  &  Gorman  is  not  controverted  or  denied  in 
the  answer,  and  therefore  is  to  be  taken  as  true. 

"2.  The  court  instructs  the  jury  that  if  from  the  evi- 
dence they  believe  that  the  said  William  Chope  was,  at  the 
time  he  upset  and  overturned  his  sled  and  lost  his  team, 
intoxicated,  and  that  the  defendants  sold  any  part  of  the 
liquors  that  produced  such  intoxication,  and  that  he  upset 
his  sled  and  lost  his  team  in  consequence  of  such  intoxica- 
tion, and  that  in  endeavoring  to  reach  home  on  foot  be- 
<»me  exhausted,  and  that  such  exhaustion  was  caused  by 
reason  of  his  being  compelled  to  walk,  and  that  he  was  un- 
able to  reach  home  and  was  frozen  to  death,  the  defendants 
would  be  liable. 

''3.  You  are  instructed  that  whatever  the  fatal  cause 
was  of  the  death  of  the  said  William  Chope,  if  it  was  in- 
spired or  Contributed  to  by  the  state  of  intoxication  caused 
in  whole  or  in  part  by  said  traffic  of  the  defendants  and  the 
sale  or  giving  to  the  said  William  Chope  intoxicating 
liquors,  then  the  defendants  would  be  liable.^' 

The  following  four  paragraphs  of  instruction  asked  for 
by  defendants  and  refused  by  the  court,  and  such  refusal 
excepted  to  by  the  defendants,  ai^  as  follows: 

"1,  The  jury  are  instructed  that  in  order  to  justify  a 
verdict  for  the  plaintiff  against  any  of  the  defendants,  they 
must  first  find  that  the  death  of  William  Chope  was 
caused  by  the  drinking  of  the  liquors  furnished  by  the  de- 
fendants or  some  of  them,  but  if  you  find  that  whisky 
was  furnished  by  more  than  one  defendant,  you  are  not 
required  to  find  which  one  furnished  the  liquors  that  caused 
the  death. 

"2.  You  are  further  instructed  that  a  party  who  pro- 
cu'cs  a  license  to  sell  liquors  may  cease  selling  at  any  time 
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he  may  choose  to  do  so^  and  sell  his  liquors  or  saloon  fur- 
niture to  any  person  he  may  choose,  and  that  he  is  under 
no  legal  or  moral  obligation  to  see  to  it  that  the  purchaser 
thereafter  complies  with  the  law  and  procures  a  license  any 
more  than  any  other  citizen,  and  that  if  such  a  party  does 
cease  selling,  neither  he  nor  his  bondsmen  can  be  held  Lia- 
ble for  any  act  or  default  of  the  person  who  thereafter 
operates  such  saloon. 

^'3.  You  are  instructed  that  if  you  find  that  Cory  &Sham- 
burg  dissolved  their  partnership  in  good  faith,  one  of  them 
retiring,  that  such  dissolution  would  relieve  the  bondsmen 
of  the  firm  of  Cory  &  Shamburg  from  further  liability  for 
the  partner  remaining  in  business  unless  such  bondsmen 
consented  thereto  and  new  license  was  procured. 

"  4.  The  jury  are  also  instructed  that  bondsmen  of  per- 
sons engaged  in  selling  liquors  are  under  no  more  obliga- 
tion than  any  other  citizen  to  see  that  purchasers  from  hi;^ 
principal  comply  with  the  law  and  procure  a  new  license 
or  give  new  bonds/* 

It  appears  from  the  reoord  that  at  the  dose  of  the  trial 
the  court  directed  the  jury  that  as  he  was  about  to  adjourn 
court  until  the  following  morning,  it  being  then  late  in 
the  night,  that  should  they  agree  upon  a  verdict  at  any 
time  during  the  night,  that  their  foreman  should  sign  such 
verdict  and  seal  it  up  in  the  envelope  which  the  court  then 
handed  to  them,  he  first  signing  such  verdict  in  their  pres* 
ence,  and  take  it  into  his  custody;  that  they  then  could 
separate  and  come  in  a  body  into  court  at  9  o'clock  the 
next  morning.  The  court  also  admonished  the  jury  that 
a  verdict  of  agreeing  not  to  agree  is  not  a  verdict;  that 
they  must  first  agree  upon  a  verdict  as  to  the  merits  before 
they  would  be  allowed  to  separate;  that  the  jury  then  re- 
tired ia  charge  of  the  sheriff,  and  on  the  18th  day  of  June^ 
1889,  the  day  following,  said  jury  came  into  court  in  a 
body  with  their  sealed  verdict  in  words  and  figures  as  fol- 
lows, to- wit: 


78  NEBRASKA  REPORTS.         [Vol.  33 


Scott  ▼.  Chope. 


^^  We,  the  jury  sworn  and  impaneled  in  the  above  enti- 
tled cause,  do  find  for  the  plaintiff,  against  the  defendants 
R.  M.  Scott,  John  G.  Cory,  John  Gorman,  and  WiUiam 
Shamburg  in  the  sum  of  (6,000,  and  against  John  Wall 
and  Edgar  L.  Hall  in  the  sum  of  $1,000,  jointly  with  the 
above  defendants/' 

Whereupon  the  court  refused  to  receive  said  verdict  but 
directed  the  jurors  to  retire  and  reform  their  said  verdict, 
at  the  same  time  instructing  the  jury  as  follows : 

'^In  this  case,  if  the  defendants  Wall  and  Hall  are  lia- 
ble at  all,  they  are  liable  as  bondsmen,  and  if  their  princi- 
pals arc  liable  in  an  amount  equal  to  or  greater  than  the 
amount  of  the  bond,  $5,000,  then  their  bondsmen  would 
be  liable  in  the  amount  of  $5,000  or  not  at  all,  so  you  will 
return  and  reform  your  verdict/* 

To  which  instruction  the  defendants  then  and  there  ex- 
cepted. Thereupon  the  jury  again  retired  to  reform  their 
verdict.  And  afterwards  the  following  questions  by  the 
jury,  marked  Exhibit  ^^D/'  were  handed  the  court  by  the 
officer  in  charge: 

''To  the  Hon.  Judge:  It  we  find  the  damages  (7,000, 
and  put  the  $7,000  against  R.  M.  Scott,  John  G.  Gorman, 
John  G.  Cory,  and  William  Shamburg,  and  $5,000  against 
John  Wall  and  Edgar  L.  Hall,  will  that  be  right?'' 

Whereupon  the  jury  was  again  called  and  instructed  by 
the  court  as  follows : 

"  This  verdict,  gentlemen  of  the  jury,  was  returned  to 
you  for  the  purpose  of  having  you  make  corrections  in  it 
ao  that  it  could  conform  to  the  law.  I  don't  know  what 
you  mean  by  this  question  unless  you  have  in  your  minds 
the  idea  that  the  sum  total  of  the  two  findings  would  be 
the  judgment.  That  is  not  the  law.  Each  one  of  these 
parties,  if  liable  at  all,  or  any  of  them  are  liable  for  the 
whole  amount  of  the  verdict  that  would  be  the  judgment, 
except  the  bondsmen,  cannot  be  found  liable  for  an  amount 
in  excess  of  the  conditions  of  the  bond.     If  there  was  a 
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bond  given  for  $5,000  they  cannot  be  found  liable  for  a 
greater  amount  than  that,  but  if  you  find  the  principals  to 
be  liable  for  damages  equal  to  or  in  excess  of  the  (5,000; 
then  the  bondsmen  are  with  them  jointly  liable  to  the 
amount  of  $5^000.  In  reforming  your  verdict,  the  amount 
you  find  as  damages  against  the  principals  needed  no  change 
whatever^  it  simply  needed  changing  as  to  the  bondsmen, 
who,  if  they  were  liable  at  all,  were  liable  to  the  full 
amount  of  their  bond  for  $5;000.  But  I  could  not,  and 
would  not  render  a  judgment  for  the  sum  of  the  two  find- 
ings. Tour  first  finding  needs  no  change  under  the  in- 
struction of  the  court,  but  the  last  finding  should  be  made 
to  conform  to  the  first.  It  is  not  the  total  of  the  two. 
The  question  was  presented  to  you  as  to  whether  or  not 
the  defendants  Wall  and  Hall  had  signed  any  bond  under 
which  damages  had  been  incurred.  If  you  find  that  they 
signed  a  bond  and  that  damages  have  been  sustained,  and 
that  the  damages  as  fiir  as  the  principals  for  whom  they 
signed  amounted  to  $5,000  or  more,  then  they  were  liable 
for  $6,000  or  not  at  all. 

^^  Question  by  juror:  If  we  change  the  $1,000  to  $5,000 
will  that  be  correct? 

"Answer  by  the  court :  Yes. 

''The  above  instruction  marked  No.  'B'  was  given 
after  the  jury  had  been  called  into  court  subsequent  to  their 
being  sent  out  to  reform  their  verdict.  The  jury  having 
sent  to  the  court  the  written  request  attached  hereto  and 
marked  Exhibit  'D.'  F.  B.  Tiffany,  Judged 

"And  now  on  the  18th  day  of  June  the  jury  returns  into 
open  court  their  verdict  as  follows : 

"In  the  District  Court  in  and  for  Valley  County,  Nebraska. 

"Emma  Chope 
V. 
E.  M.  Soorr,  John  G.  Gorman,  John  G. 
Cory,  William   Shamburg,  John 
Wall,  and  Edgar  L.  Hall. 

"We  the  jury  sworn  and  impaneled  in  the  above  enti- 
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tied  cause  do  find  for  the  plaintiff  and  against  the  defend- 
ants B.  M.  Soott^  John  6.  Coiy^  John  C.  Gorman^  and 
William  Shamburg  in  the  sum  of  $7^000,  and  against 
John  Wall  and  Edgar  L.  Hall  in  the  sum  of  $5,000 
jointly  with  the  above  defendants. 

"J.  V.  JOHKBON, 

The  following  examinations  of  the  juror  Timmerman  is 
here  copied  from  the  bill  of  exceptions: 

Juror  Timmerman  challenged  by  defense.  Examined 
by  the  court. 

Q.  Have  you  any  bias  or  prejudice  against  the  saloon 
business,  or  against  men  engaged  in  that  business  in  any 
capacity,  as  would  preclude  your  giving  their  testimony  the 
same  weight  and  consideration  as  you  would  the  same  men 
if  they  were  engaged  in  other  business? 

A.  No,  sir. 

Q.  Have  you  any  bias  or  prejudice  against  the  business 
or  men  engaged  in  it  so  that  you  could  not  give  to  their 
testimony  due  consideration  and  weight,  the  same  as  you 
would  any  other  men? 

A.  No,  sir. 

Q.  Would  you  pass  upon  their  testimony,  considering 
only  whatever  interest  they  might  have  in  the  result  of  the 
suit  or  relationship  to  the  parties  the  same  as  you  would 
any  other  witness? 

A.  Yes,  sir. 

Abbott:  Q.  I  believe  you  said  at  the  time  you  read 
this  article  you  saw  in  the  paper  you  had  never  heard  it 
disputed,  the  facts  as  you  saw  them  there? 

A.  No,  sir. 

Q.  Did  this  article  you  saw  in  the  paper  tell  the  facts 
and  circumstances  with  the  names  and  date? 

A.  I  don't  know  as  it  stated  the  whole  facta.  I  think 
it  stated  the  cause  of  his  death  from  liquor  or  something 
of  the  kind. 
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Q.  Yon  believed  the  reports  as  you  read  them  ? 

A.  I  naturally  would. 

Q.  If  this  action  brought  to  recover  for  the  death  of  the 
man  and  the  reports  are  true^  then  you  had  an  ^opinion  as 
to  which  party  ought  to  recover? 

A.  Yes,  sir. 

Q.  And  it  would  take  a  little  evidence  to  get  it  out  of 
your  mind  wouldn't  it?  Can  you  get  it  out  of  your  mind 
enough  to  be  able  to  start  even  ? 

A.  I  don't  think  I  would  be  prejudiced. 

Q.  I  want  to  take  the  case  as  it  stands  to-day;  you  be- 
lieved it  then,  never  heard  it  disputed,  wouldn't  it  take 
some  evidence  to  make  you  believe  the  other  way. 

Court:  Q.  Do  you  know  anything  about  the  facts  ex- 
cept that  what  you  read  in  the  newspaper? 

A.  No,  sir. 

Q.  From  what  you  read  in  th^  newspaper  did  you  form 
or  express  any  opinion  as  to  whether  or  not  the  plaintiff  in 
this  case  ought  to  recover,  and  if  so,  how  much? 

A.  No,  sir. 

Q.  Have  you  any  opinion  now  as  to  whether  she  should 
recover? 

A.  I  don't  know  but  what  I  would  have. 

Q«  Is  that  opinion  such  a  one  as  would  influence  you 
in  the  jury  room  after  you  heard  the  testimony? 

A.  No,  sir. 

Q.  You  would  be  able  to  listen  to  the  testimony  as  given 
to  the  court,  and  under  the  instructions  of  the  court  render 
a  fiiir  and  impartial  verdict  in  the  matter? 

A.  Yes,  sir. 

Challenged  by  defense. 

Cliallenge  overruled.     Defense  excepts. 

Second  juror  Timmerman  challenged  by  defense.  Ex- 
amined by  Abbott: 

Q.  Have  you  any  prejudice  against  men  engaged  in  the 
business  of  keeping  saloons? 
9 
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A.  I  look  at  it  like  this:  if  the  law  gives  him  the 
privilege  it  is  an  honorable  business. 

Q.  Would  you  take  his  word  as  soon  as  anybody  else's? 

A.  No,«ir. 

Q.  Are  you  a  member  of  any  organization  which  has 
for  its  object  the  suppression  of  the  sale  of  intoxicating 
liquors? 

A.  Yes,  sir. 

Juror  challenged  by  defense. 

Court:  Q.  Is  that  organization  political  in  its  nature  or 
a  secret  society? 

A.  Political. 

Q.  Would  your  connection  with  that  organization  and 
your  interest  in  it  be  such  as  would  prejudice  you  against 
a  man  engaged  in  the  traffic  of  intoxicating  liquors  to  that 
extent  that  you  would  not  give  his  testimony  the  same 
weight  as  other  men? 

A.  No,  sir,  it  would  not. 

Q.  Would  you  be  able  to  listen  to  the  testimony  upon 
oath  of  a  man  engaged  in  the  liquor  traffic,  and  interested 
in  the  result  of  the  suit,  and  give  it  the  same  weight  as  you 
would  the  same  man  if  he  was  in  other  business  and  inter- 
ested to  the  same  extent? 

A.  The  same  weight. 

Q.  Wouldn't  allow  the  fact  of  his  being  engaged  in  the 
liquor  traffic  to  influence  you  ? 

A.  No,  sir. 

Challenge  overruled.     Defense  excepts. 

Neither  the  first,  second,  third,  fourth,  or  fifth  assign* 
ments  will  he  examined  specifically.  They  will  doubtless 
arise  in  the  discussion  of  other  assignments,  and,  if  neces- 
sary, attention  will  be  paid  to  them  at  the  close  of  this 
opinion. 

The  sixth  assignment  of  error  is  based  upon  the  refusal 
of  the  court  to  give  the  first,  second,  and  third  paragraphs 
of  instruction  asked  for  by  the  defendants.     I  confess  my 
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inability  to  conceive  the  reason  why  the  court  refused  to 
give  the  first  of  this  series,  unless  it  was  that  the  substance 
of  it  had  been  already  given  in  those  given  by  the  court  on 
its  own  motion,  and  it  is  true  tliat  the  whole  of  the  sub- 
stance of  said  paragraph  was  given  except  possibly,  the  last 
clause,  to  the  effect,  that  in  a  certain  event  the  jury  were 
not  required  to  find  which  one  of  the  defendants  furnished 
the  liquors  that  caused  the  death.  The  refusal  to  give  this 
clause  or  sentence  by  the  court  was  not  prejudicial  to  the 
defendants.  As  applicable  to  the  evidence  in  this  case,  the 
second  and  third  paragraphs  of  this  series  ought  to  have 
been  given.  The  evidence  in  the  case  is  to  the  effect  that 
Cory  &  Shamburg,  as  copartners,  took  out  a  license  to  sell 
intoxicating  liquors  in  the  village  of  Arcadia  for  one  year 
from  the  first  or  second  of  May,  1887;  that  they  contin- 
ued that  business  until  on  or  about  the  sixth  day  of  July, 
when  Cory  sold  out  his  interest  to  Shamburg,  which  sale, 
although  the  evidence  is  not  absolutely  clear  on  that  subject, 
must  be  held  to  have  been  of  all  his  rights  and  privileges 
under  the  license  as  well  as  his  property  interest  in  the 
stock  in  trade  and  fixtures;  that  notice  of  this  sale  was 
publicly  given  and  that  it  was  quite  generally  known  in 
the  community.  Cory  ceased  to  have  any  other  connection 
with  the  business  whatever.  That  after  about  a  month, 
Shambuig  also  sold  his  interest  in  the  property  and  stock 
in  trade  to  a  Mr.  Clark.  What  the  understanding  between 
Shamburg  and  Clark  was,  as  to  whether  Clark  would 
have  a  right  to  sell  intoxicating  liquors  under  the  original 
Cory  &  Shamburg  license,  does  not  appear,  but  it  does  ap- 
pear that  Mr.  Cory  objected  to  Clark's  selling  under  that 
license,  and  upon  making  his  objection  known  to  Shamburg 
the  latter  gave  up  the  license  and  it  was  carried  to  the  office 
of  the  city  clerk  and  given  up  to  him  by  Mr.  Cory.  Now 
there  can  be  no  doubt  of  the  right  of  Cory  to  sell  out  his 
interest  in  the  liquors  and  other  ^a^oon  property  to  Sham- 
burg.    Whether  he  had  the  right  to  sell  his  interest  in  the 
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license  so  as  to  discharge  himself  of  any  liabih'ty  for  the 
manner  in  which  the  saloon  business  should  thereafter  be 
conducted  by  Shamburg,  not  beinginvolvedin  this  case,  will 
not  be  considered^  but  there  can  be  no  doubt  that  after  thi& 
sale  Shamburg  had  the  right  to  continue  to  sell  under  that 
license  and  was  responsible  for  the  manner  in  which  he 
conducted  such  business^  as  were  also  the  bondsmen  of  Cory 
&  Shamburg  for  the  manner  in  which  he  conducted  that 
business  according  to  the  conditions  of  the  bond.  It  is 
equally  clear  that  it  was  incompetent  for  Shamburg  to  sell 
any  right  under  the  license  to  Mr.  Clark,  but  it  is  also 
clear  that  he  did  have  the  right  to  sell  to  him  the  saloon 
property,  etc.,  formerly  held  by  Cory  &  Shamburg  and 
Cory's  interest  in  which  had  been  sold  to  Shamburg.  And 
I  am  quite  satisfied  myself  that  in  such  case,  if  the  sale 
was  made  in  good  faith  and  was  not  colorable,  that  upon 
such  sale  being  made,  and  Clark  entering  into  the  posses- 
sion of  the  premises,  especially  when  the  Cory  &  Shamburg 
license  was  taken  down  from  the  wall  by  Mr.  Shamburg 
and  delivered  to  Mr.  Cory,  and  carried  by  him  and  deliv- 
ered to  the  village  clerk,  that  all  liability  of  the  licensees 
Cory  &  Shamburg,  or  of  Shamburg  individually,  to  the 
public,  as  to  the  manner  in  which  thesaloon  business  should 
be  carried  on  in  that  place,  either  by  Mr.  Clark  or  any- 
body else,  absolutely  ceases.  I  have  read  with  interest  the 
argument  of  counsel  in  which  they  urge  the  contrary  and 
claim  that  the  language  of  our  statute  at  section  5,  page 
654  of  the  Statutes  of  1889,  as  follows:  ''The  license  shall 
state  the  time  for  which  it  is  granted  which  shall  not  ex- 
ceed one  year ;  the  place  where  the  liquor  is  to  be  sold,  and 
shall  not  be  transferable;''  in  effect  imposes  a  kind  of 
legal  trust  upon  the  licensee  as  well  as  his  securities  under 
the  liquor  law  which  would  render  them  liable  and  respon- 
sible for  the  manner  in  which  the  saloon  business  is  carried 
on  at  the  place  specified  for  the  entire  year.  This  language 
of  the  statute  I  understand  to  mean,  first,  that  licenses 
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shall  not  be  issued  for  a  less  time  than  one  year ;  second^ 
that  each  license  shall  clearly  designate  the  place  where  the 
authority  of  selling  liquor  under  it  is  to  be  exercised,  and 
thus  give  no  licensed  person  the  right  or  power  to  move 
his  saloon  from  one  point  to  another ;  and  thirdly^  that  it 
shall  confer  no  right,  power  or  authority  upon  any  licensed 
person  to  sell  out  his  license  to  another  person  thereby  con- 
ferring any  right  of  privilege  upon  him.  It  may  be 
granted  that  where  a  person  licensed  to  sell  intoxicating 
liquors  sells  out  his  saloon  property  and  fixtures  to  another 
person  and  without  giving  notice  to  the  proper  authorities, 
and  especially  for  the  purpose  of  shielding  the  persons  to 
whom  he  sells  from  the  necessity  of  procuring  a  license, 
conceals  the  fact  that  there  has  been  a  sale  and  transfer,  he 
would  be  held  liable  for  the  damages  caused  by  the  sale  or 
giving  away  of  liquors  by  his  purchaser,  but  that  is  not 
this  case. 

The  court  was  doubtless  right  in  refusing  to  give  the 
third  paragraph  of  this  series  in  the  shape  in  which  it  ap- 
pears in  the  record.  It  is  certainly  not  the  law  that,  upon 
the  dissolution  of  the  partnership  of  Cory  &  Shamburg, 
in  ever  so  good  faith,  and  the  retiring  of  Mr.  Cory  from 
the  firm,  their  bondsmen  were  relieved  from  further  liabil- 
ity for  the  partner  remaining  in  business  unless  such 
bondsmen  consented  thereto  and  new  license  procured, 
whatever  the  meaning  of  the  draftsman  of  that  paragraph 
was. 

The  fourth  assignment  of  error  is  based  upon  the  giving 
of  the  sixth  paragraph  of  the  instructions  given  by  the 
court  upon  its  own  motion.  In  considering  this  assign- 
ment it  will  be  remembered  that  the  plaintiff,  by  her  peti- 
tion, alleged  that  on  the  30th  or  31st  days  of  December, 
1887,  the  deceased,  William  Chope,  obtained  liquors  from 
the  defendants,  naming  the  principal  defendants  and  set- 
ting out  who  their  bondsmen  were,  which  liquor  he  drank 
and  thereby  became  intoxicated,  and  that  in  said  drunken 
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and  intoxicated  state  and  condition,  said  William  Chope 
started  for  his  home,  and  being  in  such  drunken  and  stupe- 
fied condition,  was  unable  to  drive  his  team ;  that  it  was 
in  the  night-time,  the  night  exceedingly  cold  and  stormy, 
and  by  reason  of  his  said  condition  and  the  loss  of  hi» 
team,  the  said  William  Chope,  becoming  unable  to  travel 
on  foot,  and  hence  unable  to  reach  his  home  or  obtain 
other  shelter,  froze  to  death.  By  the  instruction  we  are 
now  oonsidering,  the  court  tells  the  jury  that  if  they  shall 
find  from  the  evidence  that  the  deceased  came  to  his  death 
by  violence  inflicted  by  any  other  person,  and  should  far- 
ther find  that  the  person  inflicting  the  violence  was  intox- 
icated at  the  time,  and  that  he  obtained  the  liquors  which 
caused  his  intoxication  from  the  defendants,  or  either  of 
them,  and  that  he  would  not  have  used  the  violence  that 
caused  the  death  except  as  the  result  of  such  intoxication^ 
then  the  jury  should  find  for  the  plaintiff  and  against  such 
of  the  defendants  and  their  bondsmen  as  furnished  such 
intoxicating  liquors. 

Some  slight  evidence  had  been  introduced  on  the  part  of 
the  defendants,  the  object  of  which  evidently  was  to  dis- 
prove the  evidence  of  plaintiff  that  the  deceased,  William 
Chope,  came  to  his  death  by  freezing,  caused  by  exposure 
and  intoxication.  It  can  scarcely  be  said  that  this  evi- 
dence was  inadmissible  by  reason  of  no  foundation  having 
l>een  laid  for  it  in  either  of  the  answers.  Its  object  and 
purpose  was  not  so  much  to  establish  a  positive  theory  of 
the  death  of  Chope,  as  to  disprove  and  weaken  the  plaint- 
iff's theory.  This  evidence,  slight  as  it  was,  was  doubtless 
conceived  by  the  trial  court  to  be  a  reason  for  giving  the 
above  instruction.  The  witness  Greorge  Stone  was  the  only 
human  being  known  or  believed  to  have  been  with  the  de- 
ceased at  or  near  the  time  of  his  death.  If  he  received  any 
violent  treatment  from  any  human  being  which  could  have 
contributed  to  his  death,  it  was  from  Stone.  There  was 
evidence  in  the  case,  both  from  Stone  himself  and  many 
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other  witnesses^  that  he  at  or  about  that  time  was  to  some 
extent  intoxicated,  and  that  the  liquor  which  produced 
this  intoxication  was  obtained  from  the  same  parties  and 
at  the  same  time  that  Chope  procured  the  h'quor  which 
produced  his  intoxication.  Now  if  it  was  true  that  after 
these  two  men  became  intoxicated  at  the  saloons  in  Ar- 
cadia, as  we  have  seen,  and  while  in  such  state  of  intoxi- 
cation Stone  had  set  upon  Chope  and  caused  his  death  by 
violence,  it  cannot  be  doubted,  under  the  decisions  of  this 
and  other  courts,  that,  upon  proper  allegations  and  proof, 
the  widow  and  infant  child  of  Chope  would  have  had  the 
same  cause  of  action  against  the  saloon-keepers,  who  fur- 
nished the  intoxicating  liquors  which  intoxicated  the  one, 
to  a  condition  causing  him  to  use  violence  upon  his  friend 
and  son-in-law,  and  upon  the  other  sufficient  to  make  him 
the  easy  victim  of  such  violence.  Certainly  there  cannot 
in  view  of  the  case  of  MoClay  v.  Worrall,  18  Neb,,  52. 

While,  as  above  stated,  I  do  not  think  the  evidence  on 
the  part  of  the  defense  of  any  violence  to  the  person  of 
Chope  sufficient  to  render  it  necessary  upon  the  part  of 
the  court  to  give  the  said  instruction,  yet,  after  having 
produced  the  evidence,  such  as  it  was,  I  do  not  think  that 
the  defendants  can  object  to  the  court  having  probably 
misconceived  the  weight  of  it  and  considered  it  necessary 
to  place  it  before  the  jary  in  the  shape  of  an  instruction. 
Neither  can  I  conceive  that  it  could  have  misled  the  jury. 

The  eighth  assignment  of  error  is  based  upon  the  giv- 
ing of  the  seventh  instruction. 

The  court  in  this  instruction  first  tells  the  jury  that  an 
individual  or  partnership  having  taken  out  license  for  the 
sale  of  intoxicating  liquors,  cannot  sell  and  transfer  that 
license  to  another  person  or  party.  This  is  clearly  correct 
but  the  court  continues:  ''And  if  they  do  sell  and  transfer 
their  business,  together  with  their  rights  under  the  license, 
the  purchaser  would  be  holden  to  be  their  agent  and  they 
would  be  liable  for  all  sales  made  by  them  under  and  by 
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virtue  of  such  license/'  This,  I  think^  would  depend  upon 
the  fact  of  whether  the  alleged  sale  was  made  openly^  hon- 
estly, and  in  good  faith,  or  was  merely  a  colorable  trans- 
action for  the  purpose  of  carrying  on  the  business  and 
avoiding  the  responsibility  which  the  law  has  fixed  upon 
licensed  persons.  I  do  not  quite  agree  with  the  logic  con- 
tained in  the  court's  expression  declaring  that  a  licensed  per- 
son cannot  transfer  his  license,  and  again,  that  if  he  does 
transfer  it  that  the  person  to  whom  it  is  transferred  becomes 
his  agent  The  court  continues:  ''And  if  the  bondsmen  of 
sudi  license  holder  knew  of  such  sale  and  transfer  and  took 
no  steps  to  relieve  themselves  from  liability,  their  liability 
will  continue." 

It  may  be  sufficient  for  the  purpose  of  this  case  to  say 
that,  according  to  the  evidence,  long  before  the  sale  of  the 
liquors  which  it  is  claimed  caused  the  death  of  plaintiff's 
husband,  one  of  the  licenses  in  the  case,  and  the  only  one  to 
which  the  doctrine  of  the  instruction  can  possibly  apply, 
had  been  surrendered  up  to  the  village  authorities. 

The  ninth  assignment  arises  upon  the  giving  of  the 
eighth  paragraph  of  instruction.  All  that  has  been  said 
under  the  last  head  in  reference  to  the  evidence  in  the  case 
is  equally  applicable  to  this  point.  I  am  not  prepared  to 
say,  nor  do  I  know  of  any  law  or  authority  to  the  effect 
that  a  licensed  person  desiring  to  go  out  of  the  saloon  busi- 
ness and  selling  and  transferring  his  fixtures  and  stock  in 
trade  to  another  person,  is  obliged  to  return  his  license 
under  which  he  was  transacting  business  to  the  authority 
granting  it  and  have  the  same  canceled,  under  the  penalty 
of  being  liable  for  all  damages  accruing  as  a  result  of  the 
sale  of  intoxicating  liquors  by  the  person  to  whom  he  had 
sold  his  saloon  property.  But  doubtless  if  in  such  case  the 
sale  was  merely  colorable,  and  the  person  selling  out  know- 
ingly allowed  his  successor  to  do  business  under  his  license, 
I  think  that  his  liability  would  continue.  The  case,  how- 
ever, is  entirely  hypothetical  and  not  applicable  to  any  view 
of  the  evidence  in  this  case. 
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The  tenth  assignment  arises  upon  the  giving  of  the  fifth 
paragraph  of  instructions  given  by  tlie  court  at  the  request 
of  the  plaintiff,  and  the  eleventh  upon  the  giving  of  in- 
struction number  six.  These  two  paragraphs  of  instruc- 
tions are  neither  of  them  contained  in  the  record,  nor  is 
any  reference  made  in  any  of  the  briefs  to  their  omission. 

The  twelfth  assignment  arises  upon  the  admitting  by  the 
«ourt  in  evidence  upon  the  trial  of  the  minute  book  and  rec- 
ords of  the  village  of  Arcadia.  These  records  show  the 
proceedings  of  the  village  board  of  Arcadia  at  its  meeting 
held  March  20,  1887,  showing  the  amendment  of  the  ordi- 
nance for  the  granting  of  licenses  to  sell  intoxicating  liq- 
uors by  raising  the  amount  to  be  paid  for  such  licenses  to 
|750;  and  providing  that  no  such  license  should  issue  in 
any  case  until  the  payment  of  such  sum,  whereupon  such 
license  should  issue  to  the  applicant,  to  be  signed  by  the 
chairman  and  attested  by  the  clerk.  Also  showing  the 
application  of  Scott  &  Goiman  for  ^ahon  license  accom 
panied  by  bond  and  petition  and  the  approval  of  the  bond 
and  license  ordered  issued  upon  the  ])aynient  of  $750. 
Also  the  proceedings  of  said  board  for  May  2,  1887, 
showing  the  application  of  Cory  &  Shamburg  for  saloon 
license  for  the  year  ending  the  first  Tuesday  of  May,  1888, 
accompanied  by  bond  and  petition  and  approval  of  such 
bond  and  order  for  the  issuing  of  such  license  upon  the 
payment  of  the  money  into  the  village  treasury.  No  rea- 
son is  suggested  why  the  minute  book  of  records  of  the 
village  should  not  be  received  as  evidence  of  the  facts 
therein  stated,  and  I  know  of  no  such  reason.       # 

The  thirteenth  assignment  is  that  the  court  erred  in  per- 
mitting the  jury  to  return  to  their  room  to  change  their 
verdict,  after  having  returned  a  sealed  verdict  into  court, 
and  having  separated. 

The  14th,  15th,  16th,  and  18th  assignments  are  based 
upon  the  court's  instructing  the  jury  to  bring  in  a  sealed 
verdict  and  in  sending  them  out  again  after  having  sealed 
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and  deposited  it  in  the  bands  of  their  foreman  and  separated 
for  the  night. 

This  action  on  the  part  of  the  court  is  set  out  at  length 
in  this  opinion.  While^  so  far  as  I  am  advised  either  by 
the  briefs  of  counsel  or  other  wise,  our  statute  is  entirely 
silent  as  to  the  power  or  duty  of  the  trial  court  to  direct 
the  bringing  in  of  a  sealed  verdict  or  its  allowing  the  jury 
to  separate  after  being  sent  out  to  consider  their  verdict^ 
until  they  have  agreed  upon  a  verdict  and  delivered  it 
to  the  court,  yet  I  believe  it  to  be  and  to  have  always  been 
the  practice  of  our  courts  to  give  such  direction  and  to 
allow  juries  thus  to  separate,  and  I  fail  to  see  that  the 
court  in  this  instance,  so  far  as  the  directing  the  jury  to 
seal  their  verdict,  then  to  separate  and  come  together  again 
at  the  hour  of  the  meeting  of  the  court  on  the  next  day, 
and  bring  in  their  verdict,  has  departed  from  the  usual 
practice. 

Thompson  &  Merriam,  in  their  work  on  Juries,  at  sec* 
tion  333,  say :  *^  Thus  it  has  been  often  held  in  civil  cases 
in  conformity  with  what  has  already  been  stated,  that  the 
fact  that  the  jury  separate  after  having  agreed  upon  their 
verdict,  but  before  they  have  delivered  it  into  court,  is  no 
ground  for  a  new  trial,  although  it  may  subject  the  jurors 
themselves  to  punishment;"  citing  numerous  cases.  ^' It 
equally  follows  that  the  judge  may  permit  this  to  be  done, 
and  that  he  may,  if  occasion  require  it,  send  the  jury  out 
with  directions  to  return  a  sealed  verdict  to  the  clerk,  and 
adjourn  the  court  until  the  next  day,  or  otherwise.  Or 
he  may  permit  them  to  disperse  for  dinner  and  to  bring  in 
a  sealed  verdict  after  the  noon  recess;'^  citing  cases. 

I  am  therefore  of  the  opinion  that  in  the  absence  of  a 
showing  that  the  conduct  of  the  jury  under  the  direction 
of  the  court  was  unfair,  or  that  something  occurred  tend- 
ing to  prejudice  the  interest  of  the  losing  party,  that  so  far 
as  this  action  of  the  court  is  concerned,  it  will  he  justified. 
I  quote  the  following  from  the  same  work  at  section  336: 
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"  When  a  sealed  verdict  so  rendered,  on  being  opened,  i& 
found  to  be  informal  or  defective,  the  jury  cannot  be  sent 
out  to  renew  their  deliberations  upon  the  main  question  in 
controversy,  or  to  make  a  substantially  new  verdict ;  al» 
though  it  is  competent  for  them  to  retire  and  amend  it  in 
any  manner  not  relating  to  the  main  question  in  contro* 
versy;''  citing  several  examples  and  numerous  authorities. 

In  the  work  by  W.  W.  Thornton  on  Juries  and  Instruo* 
tions,  at  section  267,  the  author  says :  "  The  court  has  the 
discretion  in  a  civil  case  to  permit  the  jury  to  seal  up  their 
verdict  and  separate  for  the  night  an*d  deliver  it  the  next 
morning.  If  the  jury  separate,  having  sealed  up  their 
verdict  by  order  of  the  court  and  assembled  the  next 
morning  the  verdict  is  found  imperfect,  the  court  may  re* 
turn  it  to  the  jury  for  their  reconsideration;'^  citing  three 
Indiana  cases. 

The  trial  court,  in  taking  the  action  which  it  did  take^ 
donbtless  followed  the  authority  of  these  authors,  and  so 
far  as  I  am  able  to  see,  followed  both  their  letter  and  spirit^ 
and  as  above  stated,  in  the  absence  of  even  a  suggestion  or 
showing  of  unfairness  or  oppression  to  the  losing  party,, 
such  action  will  be  held  free  from  error. 

The  direction  of  the  court  given  to  the  jury  upon  send- 
ing them  out  to  correct  their  verdict,  to  the  effect,  ''  That 
if  the  defendants  Wall  and  Hall  were  liable  at  all  they 
were  liable  as  bondsmen,  and  that  if  their  principals  are 
liable  in  an  amount  equal  to  or  greater  than  the  amount  of 
their  bonds  ($5,000),  then  their  bondsmen  would  be  liable 
in  the  amount  of  $5,000  or  not  at  all,"  is  not  technically 
a  charge  or  instruction  of  the  court  to  the  jury.  It  was^ 
g^ven  by  the  court  apparently  as  an  excuse  for  the  direc- 
tion which  he  gave  in  other  words,  as  we  have  hereinbefore 
copied.  While  as  an  excuse  it  probably  cannot  be  justified,, 
yet  it  contained  no  error  of  which  any  party  to  this  action 
can  take  advantage. 

No  further  attention  need  be  given  to  the  20th,  2l8t^ 
22d,  or  24th  assignments. 


J 
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The  19th  assignment  of  error  is  made  especially  in  the 
name  and  for  the  benefit  of  the  defendants  John  Wall 
and  John  G.  Cory,  and  seeks  a  review  of  the  several  as- 
signments involving  the  instructions  given  and  refused, 
the  giving  and  refusal  of  which  were  excepted  to  in  the 
name  of  the  defendants.  It  is  upon  this  assignment  that 
that  part  of  the  briefs  of  plaintifis  in  error  is  based,  which 
urges  the  court  to  reconsider  the  several  opinions  of  this 
court  in  which  it  has  been  held,  in  efiect :  *^  That  a  motion 
for  a  new  trial  is  indivisible,  and  when  made  jointly  by  two 
or  more  parties,  if  it  cannot  be  allowed  as  to  all,  it  must  be 
overruled  as  to  all."  {Dutcher  v.  State,  16  Neb.,  30.)  Or 
as  otherwise  expressed,  **  Where  in  an  action  against  two 
defendants  *  *  *  the  evidence  is  sufficient  as  to  one, 
but  insufficient  as  to  the  other  defendant,  the  verdict  and 
judgment  being  against  both,  and  the  one  against  whom  the 
evidence  was  insufficient  made  no  motion  for  a  new  trial 
as  to  himself  alone,  the  judgment  will  not  be  disturbed." 
{Long  &  Smith  v.  Clapp,  15  Neb.,  417.) 

I  have  read  with  considerable  interest  the  briefs  and  ar- 
guments of  counsel,  in  which  they  urge  that  this  line  of 
decision  should  be  overruled.  It  is  a  question  of  practice. 
Were  it  only  the  first  instance,  it  is  altogether  possible  that 
it  might  be  deemed  best  to  establish  the  practice  urged  by 
•counsel ;  but,  as  counsel  seem  to  admit,  the  first  case  in  this 
state  in  which  the  point  was  considered  at  all  was  that  in 
which  the  line  of  decisions  above  referred  to  was  started. 
Upon  due  consideration,  as  we  then  thought  of  the  question, 
we  came  to  the  conclusion  that  it  was  more  logical,  and  in 
a  majority  of  probable  cases  would  be  more  conducive  to 
justice,  to  require  parties,  whose  defense  rested  upon  difierent 
states  of  proof,  to  each  one  present  his  motion  for  a  new 
trial  to  the  court  upon  its  own  merits,  and  thus  enable  the 
court  with  less  labor  and  difficulty  to  decide  each.  These 
and  the  other  obvious  considerations  connected  with  the 
question,  induced  the  court  to  take  the  course  which  it  did 
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take  in  that  respect.  This  line  of  decisions  began  at  the 
January  term,  1884,  in  the  case  of  L(yi\g  &  Smith  v,  Clapp, 
followed  by  that  of  DiUcher  v.  StcUe,  in  16  Neb,;  Real  v. 
HolMer,  17  Id.,  661 ;  Bddt  v.  Burwig,  19  Id,,  739;  Real 
V.  HolUster,  20  Id.,  112;  Dorseyv.  MoOee,  30  Neb.,  657. 

These  cases  have,  some  of  them,  been  before  the  people 
and  the  bar  for  seven  years  and  have  not,  to  the  knowledge 
of  the  writer,  met  with  general  disapproval.  That  thi» 
line  of  decisions  should  be  attacked  in  those  oases,  where 
from  some  reason  the  practice  has  not  been  conformed  with^ 
does  not  present  an  unusual  circumstance.  But  it  must 
be  admitted  that  consistency  and  uniformity  in  the  rulings 
and  decisions  of  courts  is  next  in  desirableness  to  perfec- 
tion. 

A  careful  review  of  the  Indiana  cases  satisfies  me  that 
while  they  are  not  entirely  unanimous  on  the  question  now 
under  consideration,  those  of  them  which  we  have  followed 
exceed  in  number  those  which  take  the  other  view,  as  well 
as  being  more  recent 

The  22d  assignment  of  error,  and  the  last  one  to  be  con* 
sidered,  is  as  follows:  ''The  court  erred  in  overruling  the 
defendants'  challenge  for  cause  to  juryman  W.  J.  Timmer- 
man,  to  which  ruling  and  decision  of  the  court  defendants 
excepted  at  the  time.''  I  have  copied  the  whole  of  the  bill 
of  exceptions  relating  to  the  challenge  of  these  jurors  and 
their  examination.  It  will  be  observed  that  while  there 
were  two  jurors  challenged,  the  overruling  of  the  challenge 
to  but  one  of  them  is  assigned  for  error.  Attention  is  also 
called  to  the  peculiar  circumstances  that  neither  of  the 
Christian  names  of  the  jurors  Timmerman  is  given,  nor  is 
tiiere  anything  else  in  the  bill  of  exceptions  to  enable  the 
court  to  distinguish  the  one,  the  overruling  of  whose  chal* 
lenge  is  made  the  ground  of  exception.  Counsel  for 
defendant  in  error,  in  the  brief,  argue  that  as  neither  of  the 
two  jurors  Timmerman  are  designated  or  distinguished 
from  each  other  by  Christian  names  or  otherwise,  and  both 
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were  challenged  and  the  challenge  overruled  as  to  both, 
the  assignment  of  error  which  is  assigned  to  the  overruling 
of  the  challenge  of'W.  J.  Timmerman,  the  court  being 
unable  to  distinguish  which  of  the  jurors  is  meant,  must, 
unless  it  is  shown  that  the  challenge  was  wrongfully  over- 
ruled as  to  both  of  them,  sustain  the  court  in  overruling 
the  same  as  to  both  of  them.  I  think,  however,  that  in 
the  interest  of  justice,  in  this  case,  if  it  should  appear 
upon  the  examination  of  the  record  that  either  one  of  the 
jurymen  Timmerman  showed  himself  upon  his  cross- 
examination  to  be  disqualified,  by  reason  of  prejudice  or 
otherwise,  to  serve  upon  the  jury,  the  assignment  should 
be  construed  to  apply  to  him  and  not  to  the  other  Timmer- 
man, if  he  is  shown  to  have  been  a  qualified  juror.  But  I 
confess  to  my  inability  to  distinguish  between  the  two  as 
to  which,  if  either  of  them,  is  shown  by  the  record  to  be 
disqualified. 

Attention  is  also  called  in  the  brief  to  the  fact  that  the  rec- 
ord clearly  shows  that  it  does  not  contain  all  of  the  examin- 
ation of  oneof  these  jurors  upon  his  voir  dire.  This  refers 
to  the  first  of  the  Timmermans  who  was  examined,  and  to 
the  fact  that  it  is  only  in  his  examination,  in  the  nature  of 
cross-examination  by  counsel  for  defendants,  that  he  states 
anything  about  having  read  an  account  of  the  matters  in- 
volved in  the  suit  in  a  newspaper,  but  he  does  state  in 
answer  to  a  question  put  by  the  court  that  he  didn't  know 
anything  about  the  facts  except  that  which  he  read  in  '^the 
newspaper.''  In  section  669,  page  951  of  the  Compiled 
Statutes  of  1889  it  is  provided  'Hhat  in  the  trial  of  any 
oriminal  case  the  fact  that  a  person  called  as  a  juror  has 
formed  an  opinion  or  impression  based  upon  rumor  or  upon 
newspaper  statements,  about  the  truth  of  which  he  has 
expressed  no  opinion,  shall  not  disqualify  him  to  serve 
as  a  juror  in  such  case  if  he  shall  upon  oath  state  that  he 
believes  he  can  fairly  and  impartially  render  a  verdict 
therein  in  accordance  with  the  law  and  evidence,  and  the 
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<x)urt  shall  be  satisfied  of  the  truth  of  such  statement." 
The  above  provision  of  the  statute  is  confined  in  its  terms 
to  criminal  cases;  but  in  the  absence  of  anj  provision 
providing  what  degree  of  knowledge,  opinion,  or  impres* 
sion,  derived  from  ramor  or  the  reading  of  newspapers, 
would  disqualify  a  person  to  serve  on  a  jury  in  a  civil  case, 
I  incline  to  the  opinion  that  this  statute  must  be  held  to 
furnish  the  correct  ruling.  This  juror,  in  the  first  place, 
declares,  in  answer  to  the  question  of  counsel  for  the  plaint- 
iff, *^  that  he  has  no  bias  or  prejudice  against  the  saloon 
business  or  against  men  engaged  in  the  business  in  any  capac- 
ity as  would  preclude  his  giving  their  testimony  the  same 
weight  and  consideration  as  he  would  give  the  same  man 
if  he  were  engaged  in  other  business."  Again,  ''that  he 
has  no  bias  or  prejudice  against  the  business  or  men  en- 
gaged in  it,  so  that  he  could  not  give  to  their  testimony 
due  consideration  and  weight  the  same  as  he  would  any  other 
men."  Again,  ''that  he  would  pass  upon  their  testimony, 
considering  only  whatever  interest  that  they  might  have 
in  the  result  of  the  suit  or  relationship  to  the  parties  the 
same  as  he  would  any  other  witness."  He  was  then 
examined  by  counsel  for  plaintiffs  in  error  and  by  the 
court  touching  his  information,  which  he  doubtless  had 
before  communicated,  although  the  same  is  not  contained 
in  the  record,  that  he  obtained  what  information  or  knowl- 
edge he  had  of  the  case  from  an  article  which  he  saw  in  a 
newspaper.  It  will  be  observed  that  the  last  question 
asked  of  the  juror  by  counsel  for  the  plaintiff  in  error  as  to 
whether  "it  wouldn't  take  some  evidence  to  make  you  be- 
lieve the  other  way?"  the  juror  did  not  answer,  or  at 
least  his  answer  is  not  containd  in  the  record. 

The  other  Timmerman,  the  Christian  name  of  neither 
being  given  in  the  record,  but  whom  to  designate  I  have 
styled  the  second  juror  Timmerman,  first  declared  upon  his 
examination  in  answer  to  the  question,  '^  Whether  he  had 
any  prejudice  against  men  engaged  in  the  business  of  keep- 


96  NEBRASKA  REPORTS.         [Vol.  33 


8ooU  ▼.  Chope. 


ing  saloon  ?''  ^^That  if  the  law  gives  a  man  engaged  in 
that  basiness  the  privilege,  it  is  an  honorable  business/^ 
It  is  true  that  to  the  next  question,  **  Would  you  take  his 
word  as  soon  as  anybody  eWs?''  he  answered  "No,  sir/* 
This  examination  of  this  witness  it  will  be  borne  in  mind 
was  made  by  counsel  for  plaintifis  in  error.  He  was  not 
examined  as  to  his  meaning,  whether  the  word  referred  to 
included  his  word  on  oath  or  not,  but  his  examination  by 
counsel  for  plaintiff  in  error  was  extended  only  fSu*  enough 
to  enable  him  to  say  in  answer  to  the  proper  question, 
"That  he  was  a  member  of  an  organization  which  had  for 
its  object  the  suppression  of  the  sale  of  intoxicating  liq- 
uors.'*  In  answer  to  questions  by  the  court,  however,  this 
juror  did  say,  "That  the  organization  to  which  he  referred 
was  political  in  its  nature  and  not  a  secret  society;  that 
his  connection  with  that  organization  and  his  interest  in  it 
wouldn't  be  such  as  would  prejudice  him  against  the  men 
engaged  in  the  traffic  of  intoxicating  liquors  to  that  extent 
that  he  wouldn't  give  his  testimony  the  same  weight  as 
other  men.  Also,  that  he  would  be  able  to  listen  to  the 
testimony  upon  oath  of  a  man  engaged  in  the  liquor  traf- 
fic and  interested  in  the  result  of  the  suit  and  give  it  the 
same  weight  as  he  would  the  same  man  if  he  was  engaged 
in  other  business  and  interested  to  the  same  extent,  and 
that  he  wouldn't  allow  the  fact  of  his  being  engaged  in  the 
liquor  traffic  to  influence  him."  Looking  at  the  answers 
of  this  juror,  and  giving  them  the  meaning  which  the 
juror  evidently  intended  they  should  have,  I  cannot  con- 
strue them  as  showing  prejudice  or  partiality  in  the  mind 
of  the  juror,  which  made  it  error  on  the  part  of  the  court 
to  overrule  his  challenge.  I  will  state  for  whatever  it 
may  be  worth  that  there  is  no  evidence  in  the  record  of  a 
peremptory  challenge  of  any  juror  by  the  defendants,  or 
either  of  them. 

The  fact  that  the  deceased  obtained  the  intoxicating  liq- 
uor upon  which  he  became  intoxicated,  and  which  intoxi* 
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cation  led  to  his  death,  in  part  from  the  saloon  known  as 
the  **East^*  saloon,  which,  according  to  all  the  evidence, 
was  kept  by  Scott  &  Gorman,  depends  upon  the  evidence 
of  the  witness  George  Stone,  although  he  is  to  some  extent 
corroborated  by  other  witnesses,  not  in  the  fact  of  the 
purchasing  of  intoxicating  liquors  by  the  deceased  or  the 
witness,  or  the  drinking  of  the  same  in  the  said  saloon, 
but  in  the  fact  that  they  came  out  of  the  saloon  just  pre- 
vious to  going  into  the  Reed  saloon  and  there  drinking. 
The  fact  of  their  drinking  at  all  in  the  saloon  of  Scott  & 
Gorman  is  squarely  denied  by  the  witness  Jamieson  in  his 
testimony.  The  jury  thus  had  the  testimony  of  the  wit- 
ness Stone,  slightly  corroborated  as  it  was,  and  its  contra- 
diction by  the  witness  Jamieson  before  them. 

So  far  as  this  court  is  concerned,  then,  the  Jury  having 
found  for  the  plaintiff,  it  must  stand  as  settled  in  this  case 
that  the  liquors  upon  which  the  deceased  l>ecame  intoxi- 
cated, and  which  intoxication  led  to  his  death,  were  in  part 
obtained  from  the  saloon  of  Scott  &  Gorman  and  from  the 
barkeeper  in  their  employment.  As  I  view  the  law  after 
such  examination  as  I  have  been  able  to  give  to  this  case, 
this  fact,  when  applied  to  the  pleadings,  the  evidence  and 
the  attitude  of  the  parties,  fixes  the  conclusion  to  which 
we  must  come,  and  fixes  the  liability  of  each  of  the  several 
parties  defendant.  The  defendants  Scott  &  Gorman  being 
liable  and  having  been  sued  jointly  with  the  other  defend- 
ants, and  there  being  but  one  motion  for  a  new  trial  and  all 
of  them  having  joined  in  the  petition  in  error,  if  the  evidence 
is  sufficient  to  sustain  the  verdict  as  to  Scott  &  Gorman,  it 
must  be  sustained  as  to  all  the  rest.  There  is  but  one  mo- 
tion for  a  new  trial  in  the  record  and  that  was  made  on 
behalf  of  all  of  the  defendants  except  Edgar  L.  Hall. 
Whether  his  name  was  lefl  out  purposely  or  through  mis- 
take is  nowhere  stated.  There  is  in  the  case  neither  ar- 
gument nor  evidence  especially  applicable  to  the  fifth  as- 
signment that  the  damages  are  excessive.  In  the  absence 
10 
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of  any  suggestion  or  argument  pointing  out  wherein  thej 
are  excessive,  that  assignment  must  be  overruled.  The 
judgment  of  the  district  court  is 

Affirmed. 


The  other  judges  concur. 


Mercy  Renfrew,  Executrix,  v.  Wili jam  M.  Wilub. 

[Filed  Bsptbmbbb  29,  1891.] 

1.  Petition:  Failure  to  State  Cause  of  Action:  Voluntabt 
Payment.  A  petition  of  the  plaintiff  aUeging  overpayments 
to  the  defendant,  under  a  contract  of  leaae  and  rental,  which 
from  the  evidence  were  volnntary  payments,  heldf  not  to  state 
facts  sufficient  to  constitute  a  cause  of  action. 


H.  : :  Answer  Not  a  Waiver.    If  the  iacts  stated  do 

not  constitute  a  cause  of  action,  filing  an  answer  hy  defendant  is 
not  a  waiver  of  the  defects.  (7  Neb.,  240;  13  Id.,  2a6.) 

3.  ;  :  A  Defect  in  a  petition  which  would  be  fatal  to 
recovery  may  be  taken  advantage  of  at  any  time.  (17  Neb.  572.) 

4.  Voluntary  payments  cannot  be  recovered  back.  (9  Neb.,  163.) 

4k  Money  paid  by  mistake  may,  in  some  cases,  be  recovered 
back  in  an  action  at  law,  but  in  such  cases  the  mistake  must  be 
pleaded  and  proved.  (15  Neb.,  60.) 

Error  to  the  district  court  for  Adams  oountj.     Tried 
below  before  Gaslin,  J. 

BaUy,  (Jasto  &  Dungan,  for  plaintiff  in  error. 

C  H.  Tannery  contra, 

Cobb,  Ch.  J. 

The  plaintiff  below,  on  December  6,  1888,  alleged  that 
on  the  18th  day  of  Februaiy,    1886,   in  the  county  of 
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AdamSy  this  defendant  and  plaintiff  entered  into  a  written 
agreement  and  contract^  'the  following  of  which  is  a  true 
and  correct  copy : 

^^  This  writing  witnesseth,  that  Sylvester  Renfrew  and 
William  M.  Willis,  of  the  county  of  Adams,  state  of  Ne- 
braska, hereby  covenant  and  agree  that  if  the  said  Willis 
shall  well  and  truly  make  the  payments  as  hereinafter 
written  and  set  forth  to  be  made  by  him— each  and  all — 
when  the  same  shall  become  due  and  payable,  and  faithfully 
perform  all  his  part  as  set  forth  in  this  writing,  he  shall 
be  privil^ed  to  occupy  and  use  all  that  part  of  sections 
25-10-9  and  26-10-10  lying  north  of  the  south  channel  of 
the  Platte  river  in  Hall  county,  Nebraska,  for  the  term  of 
five  years,  from  and  after  the  first  day  of  March,  1886, 
and  no  longer.  In  consideration  of  which  privilege  and 
use,  and  as  rental  therefor,  the  said  Willis  hereby  agrees  to 
pay  to  the  said  Renfrew  eight  hundred  dollars  per  annum, 
to  be  paid  on  or  before  the  last  day  of  December  of  each 
year,  to-wit:  Eight  hundred  dollars  on  the  31st  day  of 
December,  1886,  and  eight  hundred  dollars  on  the  31st  day 
of  December  of  each  year  thereaftier,  until  and  including 
the  year  1890.  And  as  early  as  the  first  day  of  March  of 
each  year,  to  execute  and  deliver  to  the  said  Renfrew  full 
and  ample  security  for  the  payment  of  the  rental  of  that 
current  year,  by  mortgage  or  otherwise,  that  shall  be  satis- 
factory to  the  said  Renfrew. 

''Said  Willis  shall,  as  a  further  consideration  for  the  use 
of  said  premises,  deliver  to  the  said  Renfrew  ten  tons  of 
good  hay  in  stack,  on  the  place,  from  each  year's  cutting, 
to  be  removed  at  the  pleasure  of  the  said  Renfrew.  It  is 
further  agreed  that  the  said  Willis  shall  mow  the  grass  on 
the  land  lying  south  of  the  pasture  fence,  and  west  of  the 
railroad,  each  year  for  hay,  wherever  the  willows  do  not 
render  the  mowing  of  the  same  impracticable,  and  properly 
stack  and  care  for  the  hay  thereon,  and  any  willow  patches 
not  practicable  for  mowing  may  be  plowed  and  cultivated 
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to  exterminate  the  willows,  then  seed  to  tame  grass^  and 
such  willow  patches  not  mown  or  plowed  by  said  Willis 
during  the  two  first  years,  may  be  plowed  and  used  by 
said  Renfrew  during  the  balance  of  this  agreement,  with- 
out otherwise  effecting  or  changing  the  terms  or  payments 
of  rental.  Said  Willis  shall  not  make  any  changes  in  the 
buildings  or  fences  now  on  the  place  other  than  necessary 
repairs;  nor  shall  he  make  any  repairs  or  improvements 
on  said  premises  at  the  expense  of  said  Renfrew  without 
his  written  consent  thereto. 

^'It  is  especially  agreed  by  the  parties  hereto,  that  id 
case  the  said  Willis  shall  fail  to  make  any  or  either  of  the 
payments  as  above  written  when  the  same  shall  become  due 
and  payable,  or  to  give  the  securities  therefor,  at  the  time 
and  in  the  manner  set  forth,  to  the  satisfaction  of  the  said 
Renfrew,  then,  and  in  that  case,  the  said  Renfrew  may  at 
his  option  declare  this  agreement  forfeited  by  the  said  Wil- 
lis, and  re-enter  and  take  full  possession  of  said  premises 
with  or  without  due  process  of  law.     And  from  and  after 
the  time  of  such  failure  on  the  part  of  said  Willis,  his 
right  to  occupy  and  use  the  premises,  or  any  part  thereof, 
shall  cease.     Providedy  That  the  right  to  so  declare  forfeit- 
ure and  re-enter  and  take  possession  shall  in  nowise  bar 
the  said  Renfrew  from  recovering  any  unpaid  rental  that 
may  have  accrued  at  the  time  of  r^aining  such  possession, 
or  any  damage  he  may  have  sustained  by  reason  of  such 
failure  on  the  part  of  the  said  Willis.     Said  Willis  shall 
so  watch   and  care  for  the  premises  and  the  buildings, 
fences,  wells,  windmills,  and    tanks,  etc.,  thereon    as  to 
prevent  unnecessary  waste  or  decay.     He  shall  not  lease 
or  let  the  premises  or  any  part  thereof,  to  any  person  or 
persons  whomsoever  without  the  written  consent  of  the 
said  Renfrew.     He  shall  at  the  expiration  of  five  years,  as 
above  written,  vacate  the  premises  to  the  said  Renfrew  in 
good  condition  and  without  notice. 
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"Witness  our  hands  this  18th  day  of  February,  1886. 

"Sylvester  Renfrew. 

"  W.  M.  Willis. 
^'Attest : 

"Ct.araB.  Parr." 

Second — ^That  under  and  by  virtue  of  said  agreement^ 
the  plaintiff  entered  upon  and  took  possession  of  the  prem- 
ises described  in  the  same,  on  the  first  day  of  March,  1886, 
and  remained  in  possession  of  said  premises  for  the  period 
of  two  years  from  said  first  day  of  March,  1886. 

Third — That  during  th^  said  time  the  plaintiff  paid  and 
delivered  to  the  said  defendant  the  following  sums  of 
money  and  property,  to*wit:  During  the  year  1886,  from 
the  first  day  of  March  thereof,  up  to  and  including  the 
fourth  day  of  July,  1887,  hay  and  cash  to  the  amount  of 
|800,  the  same  being  rent  for  said  premises  under  the  con- 
tract aforesaid. 

October  8,  1887,  cash $300  00 

March  8,  1888,  cash 71  05 

March  10,  1888,  cash 175  00 

March  10,  1888,  note  of  Stewart  and  Benedict 

for  $261,  discounted  nine  per  cent,  balance  •••     237  51 

March  14,  1888,  cash i 1,519  66 

March  20,  1888,  draft  on  Doniphan  Bank 145  00 

March  21,  1888,  cash 50  00 

April  7, 1888,  cash 50  00 

April  7,  1888,  work  and  labor  in  1887-8 24  00 

Total $3,372  22 

Fourth — Plaintiff  further  alleges  that  the  money  was 
paid  to  the  defendant,  and  the  labor  was  done  and  per- 
formed by  the  plaintiff  for  the  defendant  at  defendant's 
special  instance  and  request,  by  virtue  of  the  contract  and 
agreement  aforesaid. 

Fifth — That  of  the  money  paid  by  the  plaintiff  to  the 
defendant,  the  defendant  is  entitled  to  a  credit  of  $1,600 
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and  no  more,  for  the  rent  of  the  premises  for  the  period  of 
two  years  beginning  on  March  1,  1886,  and  ending  on 
March  1,  1888. 

Sixth — ^That  the  balance  of  said  monej^  to-wit,  $1,772.22 
is  wholly  dae  and  unpaid  from  the  defendant  to  the 
plaintiff. 

The  defendant  answered  that  she  admits  the  making  of 
the  lease  mentioned  in  said  petition. 

Further  answering,  says  that  the  plaintiff  only  occupied 
said  premises  two  years  and  on  account  of  the  rent  there 
was  due  the  defendant  sixteen  hundred  dollars  in  money 
and  twenty  tons  of  hay ;  that  said  twenty  tons  of  hay  waa 
reasonably  worth  the  sum  of  one  hundred  and  ten  dollars* 

The  defendant  therefore  says  that  there  was  due  her  on 
account  of  rent  of  said  premises  described  in  said  lease  the 
sum  of  seventeen  hundred  and  ten  dollars. 

The  defendant  further  says  that  the  said  plaintiff,  for  a 
valuable  consideration,  executed  and  delivered  to  the  said 
Sylvester  Renfrew,  during  his  lifetime,  the  following 
promissory  notes,  to-wit : 

"$200.  Hastings,  Nebr.,  April  9, 1887. 

'^One  year  after  date,  for  value  received,  I  promise  to> 
pay  to  Sylvester  Renfrew,  or  order,  two  hundred  dollars^ 
with  interest  thereon  at  the  rate  of  ten  per  cent  per  annum 
from  date  until  paid.  Wm.  M.  Willis. 

"$650.  Hastings,  Nebr.,  February  26, 1886. 

"On  or  before  the  26th  day  of  February,  1888,  for 
value  received,  I  promise  to  pay  to  the  order  of  SylveBter 
Renfrew  six  hundred  and  fifty  dollars,  with  interest  at 
the  rate  of  ten  per  cent  per  annum  payable  annually  from, 
date  until  paid.  W.  M.  Willis. 

"f350.  Hastings,  Nebr.,  February  26,  1886. 

"On  or  before  the  26th  day  of  February,  1887,  for 
value  received,  I  promise  to  pay  to  the  order  of  Sylvester 
Renfrew  three  hundred  and  fifty  dollars,  with  interest  at 
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the  rate  of  ten  per  cent  per  annum^  payable  annuallj,  from 
date  until  paid.  W.  M.  Willis." 

There  is  now  due  the  defendant  from  the  plaintiff  rent 
for  1886  and  1887^  as  follows : 

The  sum  of  $1,710,  with  interest  at  seven 
per  cent  per  annum  from  the  first  day  of 

January,  1888;  total $1,879  20 

There  is  due  on  the  |650  note  as  follows : 

Principal f650  00 

Interest  at  ten  per  cent  from  Febru- 
ary 26,  '86,  to  May  20,  '89,  the 

sum  of 210  34 

Total ; 860  34 

There  is  due  on  the  $350  note  as  follows : 

Principal $360  00 

Interest  from  February  26,  1886,  to 

May  20,  1889,  at  ten  per  cent 110  82 

Total 460  82 

There  is  due  on  the  $200  note  as  follows : 

Principal $200  00 

Interest  from  April  9,  1887,  to  May 
20, 1889,  at  ten  per  cent  per  an- 
num  ; 42  21 

Total .! 242  21 

Making  due  from  the  plaintiff  to  the  defend- 
ant, from  all  sources,  the  total  sum  of. $3,442  67 

There  has  been  paid  on  said  indebtedness  from 

time  to  time  the  sum  of 2,646  61 

Leaving  a  balance  due  to  the  defendant  from 

the  plaintiff  in  the  sum  of. $796  69 

For  which  amount,  with  costs  of  suit,  this  defendant 

asks  judgment. 

The  plaintiff  replied,  first,  that  according  to  the  terms 
of  the  lease  as  set  forth  in  plaintiff's  petition,  the  rent  to 
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be  paid  by  the  plaintiff  to  the  defendant  for  the  premises 
therein  described^  was  $800  in  cash  and  ten  tons  of  hay, 
cut  and  delivered  to  the  defendant  in  the  stack;  but  that 
on  account  of  loss  of  hay  during  the  first  year  the  said 
premises  were  occupied  by  the  plaintiff  under  said  lease, 
and  by  reason  of  other  losses  sustained  by  the  plaintiff  in 
the  management  of  said  premises,  the  said  lease  was 
changed  like  this,  to-wit,  the  defendant  releasing  said 
Willis  from  his  obligation  under  said  lease  to  cut  and  de- 
liver to  the  said  defendant  the  ten  tons  of  hay  as  provided 
in  said  lease. 

Second — Plaintiff  further  replying  says,  that  at  the  end 
of  the  first  year  said  written  lease  was  abandoned  and  by 
mutual  agreement  between  the  plaintiff  and  the  defendant 
held  for  naught,  and  that  a  new  oral  lease  for  the  same 
premises  was  entered  into,  whereby  the  plaintiff  was  to 
pay  for  the  use  of  said  premises  the  sum  of  $800  and  no 
more;  that  said  sum  of  $800  has  been  fully  paid  for  the 
year  expiring  March  1,  1888. 

Third— Plaintiff  further  replying  says  that'the  $200 
note  mentioned  in  the  defendant's  answer  was  given  by 
the  plaintiff  to  the  defendant  for  money  borrowed  by  the 
plaintiff  of  and  from  the  defendant;  that  said  note  was 
secured  by  a  chattel  mortgagi  upon  a  large  amount  of  per- 
sonal property,  to-wit,  live  stock  belonging  to  said  plaint- 
iff; that  on  the  8th  day  of  March,  1888,  said  live  stock 
was  sold  at  public  sale,  the  proceeds  of  the  sale  thereof,  ne- 
gotiable promissory  notes,  whereby  the  plaintiff  turned 
over  and  delivered  to  the  said  defendant  in  full  liquidation 
of  the  said  note  of  $200,  whereby  the  same  was  and  has 
been  fully  paid  and  satisfied. 

Fourth — Plaintiff  further  replying  says,  that  the  two 
notes,  one  for  $650  and  the  other  $350  as  described  and 
set  fourth  in  defendant's  answer,  were  made  and  delivered 
by  the  plaintiff  to  the  defendant,  and  were  secured  by  real 
estate  mortgage  upon  certain  real  estate  situated  in  the  city 
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of  Hastings,  Adams  oountj,  Nebraska;  that  on  the  16th 
day  of  August,  1889,  said  defendant  instituted  in  the  dis- 
trict court  of  Adams  county,  Nebraska,  a  proceeding  for 
the  purpose  of  foreclosing  said  mortgage,  whereby  to  sat- 
isfy the  said  notes ;  that  said  case  of  foreclosure  on  said 
notes  is  still  pending  and  undetermined  in  this  court;  that 
the  property  secured  by  said  mortgage  is  amply  sufficient 
in  full  to  more  than  satisfy  the  principal  and  interest  on 
said  notes,  together  with  the  costs  of  the  foreclosure. 

The  plaintiff  denies  each  and  every  other  allegation  in 
the  defendant's  answer  contained. 

On  May  25,  1889,  there  was  a  trial  to  a  jury,  with  a 
verdict  for  the  plaintiff  for  $838.17.  The  defendant's  mo- 
tion for  a  new  trial  being  overruled,  judgment  was  entered 
on  the  verdict. 

The  plaintiff  in  error  assigns  the  following  for  review : 

1.  Error  in  allowing  any  evidence  to  the  jury  for  the 
reason  that  the  petition  fails  to  state  a  cause  of  action. 

2.  In  excluding  defendant's  exhibit  4. 

3.  The  verdict  is  contrary  to  law  and  not  supported  by 
any  evidence. 

The  record  discloses  the  history  of  this  action  in  a 
clouded  multiplicity  of  accounts  between  two  neighbors, 
landlord  and  tenant,  running  through  four  years,  under 
the  contract  set  forth.  The  balance  claimed  by  the  defend- 
ant on  the  trial  was  $796.69,  and  the  verdict  for  the 
plaintiff  was  $838.17,  though  the  amount  claimed  was 
$1,772.22.  However  scrupulously  or  carelessly  the  ac- 
counts of  their  transactions  were  cast  up  and  rendered  by 
these  parties  to  each  other,  will  not  be  the  subject  of  re- 
view. Those  questions  of  fact  may  be  again  considered  by 
a  jury,  and  the  questions  of  law  only  are  to  be  considered 
here.  The  first  objection  is  believed  to  be  well  taken,  that 
the  petition  fails  to  state  a  sufficient  cause  of  action. 

It  appears  at  the  opening  of  the  trial  the  defense  ob- 
jected to  the  introduction  of  evidence  for  that  reason.    The 
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answer  of  the  defeDdant  did  not  waive  that  defect.  Nor 
are  the  defects  in  the  substance  of  the  petition  cured  bj  the 
answer.  If  the  petitioa  failed  to  state  a  sufficient  cause  of 
action,  it  will  not  support  the  present  judgment.  We  find 
that  the  former  decisions  of  the  court  support  these  propo* 
sitions:  Farrar  v.  IHplett^  7  Neb.,  240;  Haggard  v,  Wal- 
fen,  6  Id.,  272;  (yDonohue  v.  Hendrix,  13  Id.,  266; 
Thompson  v.  SteUaUj  16  Id.,  112. 

The  petition,  then,  must  stand  on  its  all^ations,  unaided 
by  any  other  pleading  or  proceeding  in  the  case,  and  to  it 
alone  our  attention  is  directed.  The  right  of  the  defend- 
ant,  after  judgment,  to  object  to  the  petition  on  this  ground 
will  not  be  questioned.  The  objection  on  the  trial  was 
urged  that  if  the  payments  were  in  fact  made,  as  set  out 
in  the  petition,  from  October  8,  1887,  to  April  7,  1888^ 
they  were  voluntary  payments,  without  any  allegation  that 
any  part  of  the  $3,348.22  was  made  by  mistake  of  the 
plaintiff,  or  superinduced  by  any  fraud  practiced  by  the 
defendant.  If  the  payments  were  voluntary,  and  if  it  does 
not  appear  upon  what  account,  claim,  or  pretext  $1,772.22 
of  the  total  sum  was  paid  over  to  the  plaintiff  in  error's 
testator  in  his  lifetime,  it  is  then  clear  that  the  petition  in 
this  case  will  not  support  the  judgment,  on  the  ground 
that  voluntary  payments  cannot  be  recovered  back  in  an 
action  at-  law.  {Herman  v.  Edaon,  9  Neb.,  162;  Foster  v. 
The  Ooimty  of  Fierce,  16  Id.,  48.) 

The  allegation  of  the  petition  that  these  payments  were 
made  at  the  special  instance  and  nq^iest  of  the  defendant, 
by  virtue  of  the  contract  set  forth,  when  no  part  of  the 
sum  of  the  verdict  was  claimed  to  be  due  on  the  contract, 
is  neither  a  device  nor  an  evasion,  but  in  this  case  is  simply 
a  negation,  with  the  strong  presumption  that,  if  paid  at  all, 
the  money  was  voluntarily  paid.  In  the  absence  of  alle- 
gation or  proof  to  maintain  the  obligation  of  such  pay- 
ments, the.  first  assignment  of  error  is  sustained. 

The  second  assignment  is  for  error  in  excluding  a  mem- 
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orandum  of  settlement  between  the  parties,  in  the  life- 
time of  the  defendant's  testator,  and  in  his  handwriting. 
While  such  memorandum  might- have  been  useful  and 
proper  to  refresh  the  memory  of  the  witness  who  testified 
to  its  purport,  we  think  it  was  properly  excluded  as  a  set- 
tlement between  the  parties,  with  such  instruction  to  the 
jury,  and  is  overruled. 

From  what  has  been  said,  the  third  assignment,  that  the 
verdict  is  contrary  to  law,  and  is  not  supported  by  the  evi- 
dence! ^^st  be  sustained,  and  the  judgment  reversed.  The 
cause  is  remanded  to  the  district  court  for  further  proceed- 
ings in  accordance  with  law. 

Reversed  and  bemanded. 
The  other  judges  concur. 


Olive  B.  Crawl  v.  J.  8.  Harrington. 

[PiUBD  Bbptkmbeb  29, 1891.]  ll*^  -^ 

Sohool  Land:  Ck)NTRA0T  fob  Sale:  No  Doweb  Ik.  Certain 
school  lands  were  sold  by  the  state  in  1875,  and  one-tenth  of  the 
pnrehase  price  paid,  the  purchaser  reoelTing  a  contract  of  sale. 
In  1879  an  assignee  of  the  purchaser  conyeyed  said  land  to  on& 
E.  by  quitclaim  deed.  In  the  same  year  K.  conyeyed  the  land 
by  a  quitclaim  deed  to  one  H.  Held,  That  the  wife  of  K.  had 
no  dower  interest  in  such  land. 

Error  to  the  district  court  for  Baffalo  county.     Tried 
below  before  Hamer^  J. 

Thompson  &  Oldham,  for  plaintiff  in  error,  cited :  Duke 
V.  Brandt,  51  Mo.,  221-226 ;  Moore  v.  Kent,  37  la.,  20. 

Calkins  &  Pratt,  contra,  cited :  Reed  v.  Whitney,  7  Gray 
[Mass.],  533;    LobdeU  v.  Hayes,  4  Allen   [Mass.],  186; 
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Hopkinson  v.  Dumas,  42  N.  H.,  296 ;  Hamlin  v.  Hamlin, 
19  Me.,  144;  Beebe  v.  Lyle,  73  Mich.,  114;  Whitaekerv. 
Vanschoiack,  5  Ore.,  113;  Farnum  v,  Loomis,  2  Id.,  29; 
Comog  V,  Comog,  3  Del.  Ch.,  414;  Buah  v.  Bush,  5  Id., 
144  ;  Latham  t?.  McLain,  64  Ga.,  320 ;  WoodkuU  r.  Rdd, 
1  Har.  [N.  J.],  128  ;  Hamilton  v,  Hughes,  6  J.  J.  Mar. 
[Ky.],  581 ;  Heed  v.  Ford,  16  B.  Mon.  [Ky.],  114;  Out- 
ley  V,  Ray,  18  Id.,  107;  Worsham  v.  CaUison,  49  Mo., 
206 ;  Morse  v.  Thorsell,  78  111.,  600 ;  Steele  v.  Magie,  48 
Id.,  396  ;  Greenbaum  v.  Austrian,  70  Id.,  591 ;  Olenn  v. 
Clark,  53  Md.,  580. 

Maxwell,  J. 

This  is  an  action  to  recover  damages  for  an  allied 
breach  of  the  covenant  of  warranty.  A  demurrer  was  sus- 
tained to  the  petition  and  the  plaintiff  not  being  able  to 
amend,  the  action  was  dismissed. 

The  petition  is  as  follows  : 

"  Now  comes  the  plaintiff  and  for  cause  of  action  against 
defendant  allies : 

**  I.  That  the  state  of  Nebraska  being  by  virtue  of  an 
act  of  congress  the  owner  of  lot  No.  16,  S.  E.  ^  school 
section  addition  to  Kearney  Junction,  now  city  of  Kear- 
ney, Buffalo  county.  Neb.,  on  the  3d  day  of -June,  1874, 
at  public  sale,  in  accordance  with  the  laws  of  said  state,  sold 
said  lot  of  land  to  the  Kearney  Manufacturing  &  Land 
Co.,  a  joint  stock  company  doing  business  under  the  laws 
of  the  state  of  Nebraska,  the  consideration  of  such  sale 
being  $190,  payable  one-tenth  in  cash  and  the  balance  in 
yearly  installments  of  $19  each ;  that  the  treasurer  of 
Buffalo  county  received  from  said  company  said  cash  in- 
stallments of  $19  and  gave  his  receipt  therefor,  which 
said  receipt  was  duly  recorded  on  deed  record  of  said 
county  at  Book  H,  page  378. 

"  II.  That  afterwards,  to-wit,  on  the  27th  day  of  Octo- 
ber, 1879,  the  said  Kearney  Manufacturing  &  Land  Com- 
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pany  duly  conveyed  their  interest  in  and  to  said  premises^ 
acquired  as  aforesaid  by  quitclaim  deed  properly  executed 
and  acknowledged  by  the  trustees  of  said  company,  to  Na- 
than Campbell  and  Elisha  C.  Calkins,  assignees,  which 
said  deed  was  duly  recorded  in  the  records  aforesaid  at 
Book  H,  page  327  thereof. 

"  III.  That  afterwards,  to -wit,  on  the  27th  day  of  Octo- 
ber,  1 879,  the  said  Nathan  Campbell  and  Elisha  C.  Calkins^ 
assignees  as  aforesaid,  for  a  valuable  consideration  sold  said 
real  estate  to  one  Francis  G.  Keens  and  conveyed  the  same 
to  said  Keens  by  a  quitclaim  deed  which  was  duly  recorded 
in  said  records  at  Book  H,  page  329. 

"  IV.  That  afterwards,  viz.,  on  the  17th  day  of  Novem- 
ber, A.  D.  1879,  the  said  Francis  G.  Keens,  by  his  quit- 
claim deed  duly  acknowledged,  conveyed  his  interest  in 
said  real  estate  to  Minnie  B.  Harron,  which  said  deed  was 
duly  recorded  in  Book  H,  page  379,  of  the  records  of  said 
Buffalo  county. 

"V.  That  on  the  27th  day  of  November,  1883,  the 
said  Minnie  B.  Harron,  for  a  valuable  consideration,  con- 
veyed her  interest  in  said  land  by  quitclaim  deed  duly 
acknowledged,  to  one  Louisa  S.  Clark,  which  said  deed 
was  duly  recorded  in  said  records  at  Book  O,  page  100. 

*' VI.  That  on  the  20th  day  of  September,  1884,  the 
said  Louisa  S.  Clark,  for  value,  conveyed  her  interest  in 
said  premises  by  quitclaim  deed  duly  executed  and  ac- 
knowledged, to  one  Warren  Caswell,  which  said  deed 
was  duly  recorded  in  said  records  at  Book  Q,  page  70. 

"VII.  That  on  the  1st  day  of  June,  1887,  the  said 
Warren  Caswell  having  made  the  final  payment  of  the 
installments,  due  to  the  state  of  Nebraska,  demanded  a  deed 
from  the  state  of  Nebraska,  and  the  state  of  Nebraska,  by 
the  governor  thereof  and  according  to  law,  conveyed  by 
deed  said  premises  to  said  Warren  Caswell,  which  said 
deed  was  dnly  recorded  in  said  records  at  Book  B,  page 
131. 
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'*VIII.  That  on  the  6th  day  of  May,  1887,  the  said 
Warren  Caswell,  being  then  the  owner  in  fee  of  said  land, 
<x>nveyed  the  same  for  a  valuable  consideration,  properly 
executed  and  acknowledged,  by  warranty  deed  to  one  John 
8.  Harrington,  which  said  deed  was  duly  recorded  in  the 
records  aforesaid  at  Book  28,  page  381  thereof. 

"IX.  That  on  the  9th  day  of  May,  1887,  the  said  J. 
S.  Harrington  laid  out  and  platted  said  lot  16,  S.  E.  ^ 
school  section  adclition  to  Kearney,  Neb.,  into  lots  and 
named  the  same  Elmer  Place  Addition,  a  subdivision  of 
lot  16,  S.  E.  ^  school  section  addition  to  Kearney,  Neb., 
which  said  plat  was  duly  acknowledged,  filed,  and  recorded 
at  Book  Z,  page  290  of  deed  records  of  said  Buffalo 
<»unty. 

"  X.  That  on  the  22d  day  of  March,  A.  D.  1888,  the  said 
defendant  John  S.  Harrington,  in  consideration  of  the 
sum  of  $2,800,  delivered  to  plaintiff  a  warranty  deed  of 
that  date  duly  executed,  and  thereby  sold  and  conveyed  to 
plaintiff  the  following  described  landd,  viz.:  lots  numbered 
12,  13,  14,  16,  and  16,  in  Elmer  Place,  a  subdivision  of 
lot  16  in  the  S.  E.  ^  of  school  section  addition  to  Kearney, 
Neb.,  and  by  said  deed  defendant  covenanted  as  follows : 
And  we  do  hereby  covenant  with  the  said  Olive  B.  Crawl, 
and  her  heirs  and  assigns,  that  we  are  lawfully  seized  of 
said  premises,  that  they  are  free  from  incumbrance  except 
balance  due  on  loan  to  Kearney  Building  and  Loan  Asso- 
<;iation,  that  we  have  good  right  and  lawful  authority  to 
sell  the  same,  and  we  do  hereby  covenant  to  warrant  and 
defend  the  title  to  said  premises  against  the  lawful  claims 
of  all  persons  whomsoever  except  the  Kearney  Building  and 
Loan  Association.     *     *     * 

^'  XL  The  plaintiff  alleges  that  said  premises  were  not 
free  from  incumbrance  at  the  time  of  the  execution  and 
delivery  of  the  said  deed,  but  in  truth  and  in  fact  on  the 
27th  day  of  October,  1879,  at  the  time  the  said  Francis  G. 
Keens  purchased  said  lot  16,  8.  E.  ^  school  section  addi- 
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tion  to  Kearney^  Nebraska,  he  was  a  married  man  and  his 
wife,  Ella  J.  Keens,  was  then  and  is  still  livings  and  is  en- 
titled to  a  dower  interest  in  said  lands,  and  neither  at  the 
time  said  Francis  G.  Keens,  her  husband,  sold  his  interest 
in  said  lands  to  the  said  Minnie  B.  Harron,  nor  at  any 
other  time,  has  she  released  her  right  of  dower,  and  she  still 
has  and  claims  a  dower  interest  in  said  lands  and  the  lots 
conveyed  as  aforesaid  by  defendant  to  this  plaintiff  of  the 
value  of  $250,  which  is  a  valid  and  subsisting  incum- 
brance against  said  lands  of  plaintiff  contrary  to  and  in 
violation  of  the  covenants,  agreements,  and  understandings 
of  the  defendant  to  this  plaintiff,  all  of  which  the  defendant 
knew  and  still  knows,  and  he  neglects  and  refuses  to  re- 
lieve said  lands  of  said  incumbrance,  to  the  damage  of  this 
plaintiff  in  the  sum  of  $250. 

''The  plaintiff  therefore  prays  judgment  against  the  de- 
fendant for  the  sum  of  $250,  and  interest  thereon  from  the 
22d  day  of  March,  1888,  and  costs  of  suit^' 

There  is  also  a  petition  of  intervention  by  Mrs.  Keens 
which  need  not  be  noticed. 

The  first  question  presented  is :  Does  the  allied  interest 
of  Mrs.  Keens  in  the  premiaes  constitute  an  incumbrance 
thereon? 

The  statute  in  relation  to  dower,  as  it  existed  in  1879, 
was  as  follows : 

''Section  1.  The  widow  of  every  deceased  person  shall 
be  entitled  to  dower,  or  the  use,  during  her  natural  life,  of 
one-third  part  of  all  the.  lands  whereof  her  husband  was 
seized  of  all  estate  of  inheritance  at  any  time  during  the 
marriage,  unless  she  is  lawfully  barred  thereof. 

"  Sec  2.  If  a  husband,  seized  of  an  estate  of  inheritance 
in  lands,  exchange  them  for  other  lands,  his  widow  shall 
not  have  a  dower  of  both,  but  shall  have  her  election  to  be 
endowed  of  the  lands  given  or  of  those  taken  in  exchange, 
and  if  such  election  be  not  evinced  by  the  commencement  of 
proceedings   to  recover  her  dower  of  the  lands  given  in 
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exchange^  within  one  year  of  the  death  of  her  husband^  she 
shall  be  deemed  to  have  elected  to  have  taken  her  dower  of 
the  lands  received  in  exchange/' 

An  estate  of  inheritance  is  an  estate  which  may  descend 
to  heirs.  (1  Washb.,  B.  P.,  51.)  All  freehold  estates  are 
of  inheritance  except  estates  for  life.  (1  Bouv.,  Law  Diet 
[14th  Ed.],  639.)  In  its  broad  sense  the  word  '^estate'' 
includes  both  real  and  personal  property,  but  in  its  more 
limited  sense  it  applies  to  land  alone ;  and  the  term  is  used 
to  denote  the  quality,  quantity,  and  extent  of  the  interest 
which  the  owner  possesses  in  the  land.  Therefore  estates 
are  divided  into  such  as  are  freehold  and  those  leas  than 
a  freehold.  Blackstone,  vol.  2,  103,  says :  ^'An  estate  of 
freehold,  liberum  tenemenlum,  or  frank-tenement,  is  defined 
by  Britton  to  be  the  *  possession  of  the  soil  by  a  freeman.' 
And  St  Germyn  tells  us  that  *  the  possession  of  the  land 
is  called  in  the  law  of  England  the  frank-tenement  or  free- 
hold/ Such  estate,  therefore,  and  no  other,  as  requires  ac- 
tual possession  of  the  land,  is,  legally  speaking,  ^e^Ao/d; 
which  actual  possession  can,  by  the  course  of  the  common 
law,  be  only  given  by  the  ceremony  called  livery  of  seisin, 
which  is  the  same  as  the  feudal  investiture.  And  from 
these  principles  we  may  extract  this  description  of  a  free- 
hold :  that  it  is  such  an  estate  in  lands  as  is  conveyed  by 
livery  of  seisin,  or  in  tenements  of  any  incorporeal  nature 
by  what  is  equivalent  thereto.  And  accordingly  it  is  laid 
down  by  Littleton  that  where  a  freehold  shall  pass,  it  be- 
hoveth  to  have  livery  of  seisin.  As,  therefore,  estates  of 
inheritance  and  estates  for  life  could  not  by  common  law 
be  conveyed  without  livery  of  seisin,  these  are  properly 
estates  of  freehold;  and  as  no  other  estates  were  conveyed 
with  the  same  solemnity,  therefore  no  others  are  properly 
freehold  estates.  Estates  of  freehold  (thus  understood), 
are  either  estates  of  tnAmtonc«  or  estates  notofmheriiance. 
The  former  are  again  divided  into  inheritances  absolute  or 
fee  simple,  and  inheritances  limited^  one  species  of  which  we 
usually  call  fee-tail.*' 
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An  estate  less  than  a  freehold  is  not  an  estate  of  inheri- 
tance at  common  law,  and  that  law  prevails  on  this  point 
in  this  state.  The  Kearney  Building  <&  Loan  Association 
had  purchased  the  land  in  question  and  paid  one- tenth  of 
the  purchase  price  thereon  when  Keens  purchased  the  same* 
The  company  could  only  convey  an  equitable  title  to  the 
property,  and  the  fact  that  a  deed  was  made  by  one  who 
possessed  only  an  equitable  title  would  carry  no  greater 
interest  than  he  possessed.  The  legal  title  still  remained 
in  the  state.  It  was  not,  therefore,  an  estate  of  inheritance, 
and  the  wife  took  no  dower  therein.  This  disposes  of  the 
cage  without  considering  the  other  questions  presented. 

The  judgment  of  the  district  court  is 

Affihm£D» 


The  other  judges  concur. 


Norfolk  Natl.  Bane  v.  Wood,  Bancroft  &  Co, 

[Filed  Seftbmbkb  29,  1891.] 

1.  Evidenoe:  Admissions  of  Wife.  Where  the  proof  fails  to 
show  that  the  wife  of  the  peiBon  in  poasession  of  a  farm  bad  an* 
thority  to  control  the  bosineas  in  the  abeenoe  of  her  husband^ 
the  admiasiona  of  anch  wife  in  regard  to  the  bnaineaa  of  the  farm 
cannot  be  reoeiyed,  and  an  inatrnction  anbmitting  them  to  th» 
jury  la  erroneona. 

8.  Chattel  Mortgages:  Dbscbiption  of  Pbofebty.  Where 
cattle  were  deBcribed  in  a  chattel  mortgage  aa  "  forty  head  of 
ateera,  three  yeara  old  next  apring,  being  all  ateera  of  that  age 
owned  by  na;  aixty  head  of  ateera,  two  yeara  old  next  spring, 
being  all  of  Uiat  age  we  own  except  forty  head;  all  of  the  above- 
are  branded  with  flgore  4  on  left  hip  and  are  kept  on  the  Yergea- 
farm,"  etc.,  the  descriptions  are  to  be  considered  in  conjunction 
by  the  jury,  and  not  in  the  di^nnotlTe,  and  an  instmction  which 
sabmits  each  part  of  the  description  as  though  it  was  the  whol» 
iscRoneonSb 
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3.  InstruotioxiB:  Pabaosaphs.  Under  the  Code,  each  paragraph 
of  the  instrnctiooa  should  contain  but  a  single  proposition  of 
law. 

Error  to  the  district  court  for  Stanton  county.  Tried 
below  before  NoRRis,  J* 

Holmes  &  Hayes,  for  plaintiff  in  error,  cited,  as  to  the 
description :  Price  v.  Comas,  21  Neb.,  198 ;  WUey  v,  Shars 
Id.,  716. 

Allen,  Robinson  &  Reed,  contra,  dted,  as  to  the  wife's 
agency:  MoffiU  v.  Oressler,  8  la.,  122;  Wood  Mach.  Co.  v. 
Grow,  30  N.  W.  Rep.  [la.].  609;  Furman  v.  R.  Co.,  17 
Id.,  599 ;  McLaren  v.  Hall,  26  la.,  297 ;  ^EUer  v.  Hot- 
lingsworth,  33  Td.,  224;  9  Am.  &  Eng.  Ency.  of  Law, 
839,  sec.  3. 

Maxwell,  J. 

This  is  an  action  for  conversion  of  one  hundred  head  of 
cattle. 

The  answer  is  a  general  denial. 

On  the  trial  of  the  cause  the  jury  returned  a  verdict  for 
the  defendant  upon  which  judgment  was  rendered. 

The  plaintiffs  claim  a  special  interest  in  the  cattle  by 
virtue  of  a  chattel  mortgage  as  follows : 

^*The  undersigned,  of  sec.  7,  town  25,  range  1  west, 
<x>unty  of  Pierce,  state  of  Nebraska,  for  the  purpose  of  se- 
curing the  payment  of  $1,900  and  interest  according  to  the 
condition  of  one  promissory  note  of  even  date  herewith  as 
follows:  one  note  payable  March  24, 1888,  for  $1,900  and 
signed  by  John  Welch  and  Michael  Welch,  do  hereby  sell 
and  mortgage  unto  the  Norfolk  National  Bank,  and  its 
assigns,  the  following  described  property  now  in  my  pos- 
session in  said  county  and  state,  and  free  from  all  incum- 
brance, to-wit:  forty  head  of  steers,  three  years  old  next 
spring,  being  all  steers  of  that  age  owned  by  us;  sixty  head 
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of  steers,  two  years  old  next  spring,  being  all  of  that  age 
we  own  except  forty  head.     All  of  the  above  are  branded 
with  figure  4  on  left  hip  and  are  kept  on  the  Verges  farm, 
Sec.  7,  Tp.  25,  R.  —  W.,  Pierce  county,  Nebraska,  now 
in  our  possession  as  tenant;  Providedy  That  if  the  under- 
signed shall  pay  the  said  debt  then  this  mortgage  shall  be 
void,  and  it  is  hereby  agreed  that  if  default  be  made  in 
the  payment  of  said  debt  or  any  part  thereof,  or  if  any  at- 
tempt be  made  to  remove  or  dispose  of  said  property ;  or 
if  at  any  time  the  said  John  and  Michael  Welch  shall  neg- 
lect or  refuse  to  care  for  said  chattels  in  a  husbandlike 
manner^  or  whenever  the  said  Norfolk  National  Bank  may 
choose,  he  is  hereby  authorized  to  enter  upon  the  said 
premises  where  the  said  property  may  be,  and  remove  or 
sell  the  same  at  public  or  private  sale  without  notice,  and 
out  of  the  proceeds  retain  the  amount  then  owing  on  the 
said  debt  with  expenses  attending  the  same,  and  attorney's 
fees,  rendering  to  the  undersigned  the  surplus  after  the 
whole  of  said  debt  shall  have  been  paid,  with  charges  afore- 
said; if  from  any  cause  said  property  shall  fail  to  satisfy 
said  debt,  interest,  costs,  and  charges,  I  covenant  to  pay 
the  deficiency. 
''Signed  this  22d  day  of  September,  1887. 

"John  Welch.  [seal.] 

"  Michael  Welch,     [seal.] 
"  In  presence  of 

**N.  a.  Rainboldt.'^ 

The  court  gave  the  following  instructions: 
''L  Plaintifi^  alleges  that  on  the  date  specified  in  his  peti- 
tion he  had  a  special  ownership  in  certain  steers  described 
in  the  petition,  by  virtue  of  a  chattel  mortgage  executed  in 
favor  of  plaintiff  by  John  Welch  and  Michael  Welch  to 
secure  the  payment  of  $1,900  due  on  the  24th  day  of 
March,  1888,  and  that  defendant  on  same  day,  between  the 
day  of  the  making  of  said  note  and  the  day  the  same  be- 
came due,  obtained  possession  of  said  steers  and  converted 
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the  same  to  his  own  use^  to  the  plaintiff's  damage  in  the 
sum  of  (1,500. 

"  II.  Defendant  denies  every  averment  of  plaintiff's  pe- 
tition, excepting  the  corporate  capacity  of  plaintiff,  which 
is  admitted. 

^^  III.  In  this  case  the  burden  of  proof  is  upon  plaintiff 
to  prove  all  the  material  allegations  of  his  petition.  Plaint- 
iff claims  a  special  ownership  in  the  property  in  contro- 
versy by  virtue  of  a  chattel  mortgage.  The  holder  of  a 
chattel  mortgage  holds  the  legal  title  to  the  property  de- 
scribed therein  and  may  follow  and  take  possession  of  the 
same  wherever  it  can  be  found  and  identified.  In  this  case 
it  devolves  upon  plaintiff  to  prove,  by  a  fair  preponderance 
of  the  evidence,  that  the  cattle  claimed  by  him  in  this  ac- 
tion were  the  same,  or  are  part  of  the  same,  described  in  the 
mortgage  executed  by  John  and  Michael  Welch  in  favor 
of  plaintiff,  before  he  can  recover. 

"  IV.  You  are  instructed  that  the  validity  of  the  chattel 
mortgage  in  controversy  is  a  question  of  law  to  be  decided 
by  the  court,  and  that  the  court  has  decided  the  same  to  be 
valid ;  the  only  question  for  you  to  decide  is  whether  or 
not  the  cattle  claimed  by  plaintiff  are  described  in  said 
chattel  mortgage. 

"V.  The  jury  are  instructed  as  a  principle  of  law  that 
the  representations  of  defendant  or  its  agant,  or  one  in 
whose  charge  or  custody  its  cattle  may  have  been  left,  are 
admissible  in  evidence  regarding  the  condition  or  disposi- 
tion of  the  cattle,  but  the  representations  or  statements  of 
any  other  party  than  the  defendant,  its  agent,  or  a  custo- 
dian, as  above  described,  are  inadmissible  in  evidence.  If 
the  jury  believe  from  the  evidence  that  Mrs.  Mortimer,  at 
the  time  witnesses  Wheeler  and  Whitham  visited  the  de- 
fendant's cattle  yards  to  inspect  the  cattle  therein,  was  in 
charge  of  defendant's  premises  and  acting  for  defendant^ 
and  by  defendant's  authority,  then  her  statement  regarding 
the  cattle  as  in  evidence  should  be  considered  by  you  a& 
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Oilier  evidence  in  making  up  your  verdict;  but  if  jou  believe 
from  tlie  evidence  that  she  was  not  in  charge  of  defend- 
ant's premises^  as  above  stated,  you  will  disregard  all  evi- 
dence as  to  any  statements  made  by  her  and  dismiss  them 
from  your  minds  in  deciding  upon  your  verdict." 

It  is  conceded  that  there  is  no  evidence  to  sustain  the 
last  instruction,  but  the  defendant  in  error  claims  that  the 
giving  of  the  same  was  error  without  prejudice.  There  is 
no  evidence  that  Mrs.  Mortimer  was  her  husband's  agent, 
or  had  charge  of  business  matters  on  the  farm,  or  had  anj 
authority  to  make  declarations  to  the  defendants.  The 
instruction  on  this  point  therefore  was  clearly  erroneous. 

The  court,  at  the  defendant's  request,  gave  the  following 
instruction : 

^'  If  the  cattle  purchased  by  the  defendants  of  John  and 
Michael  Welch,  or  any  of  them,  were  not  branded  on  the 
left  hip  with  the  figure  '4,'  as  alleged,  or  if  they  were  not 
owned  and  kept  by  said  John  and  Michael  Welch  on  the 
Verges  farm  in  Pierce  county,  Nebraska,  on  or  about  the 
22d  day  of  September,  1887,  or  if  they  were  so  branded, 
owned,  and  kept,  but  were  at  the  time  the  mortgage  was 
given  and  at  the  time  the  defendants  purchased  them  an 
indistinguishable  part  and  paroel  of  a  common  mass  or 
herd  of  two  hundred  head  or  more  of  cattle  of  like  brand, 
age,  and  sex,  owned  and  kept  by  the  said  John  and  Mi- 
ohael  Welch,  and  were  never  set  apart,  identified,  and  dis- 
tinguished from  the  common  mass  or  herd  as  the  cattle 
included  in  the  plaintiff's  mortgage,  and  a  stranger,  aided 
by  the  suggestions  of  the  mortgage,  and  reasonable  inquiry, 
oould  not  have  selected  them  from  the  common  mass  or 
henl  as  the  cattle  included  in  the  mortgage,  and  the  de- 
fendants bought  them  in  good  faith  for  value  and  without 
any  actual  notice  of  the  plaintiff's  claim,  then,  and  in 
either  event,  your  verdict  must  be  for  the  defendants." 

It  will  be  observed  that  a  number  of  propositions  are 
joined  in  this  instruction.     First,  that  if  any  of  the  cattle 
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were  not  branded  on  the  left  hip  with  a  figure  4,  or  second^ 
if  they  were  not  owned  and  kept  by  John  and  Michael 
Welch  on  the  Verges  farm,  etc.,  on  or  about  the  22d  day 
of  September,  1887.  It  will  be  observed  also  that  the 
brand  is  not  made  a  particular  part  of  the  description,  but 
follows  the  other  description.  ''Forty  head  of  steers, 
three  years  old  next  spring,  being  all  steers  of  that  age 
owned  by  us.  Sixty  head  of  steers,  two  years  old  next 
spring,  being  all  of  that  age  we  own  except  forty  head." 
The  brand,  therefore,  is  but  a  part  of  the  description,  and 
the  court  in  submitting  a  part  of  the  description  to  the 
jury  and  instructing  them,  in  effect,  that  if  they  found  the 
part  wanting  they  should  thereupon  find  that  the  whole 
did  not  exist,  is  erroneous. 

Third — Or  "if  they  were  so  branded,  owned  and  kept, 
but  were  at  the  time  the  defendant  purchased  them  an  in- 
distinguishable part  and  parcel  of  a  common  mass  or  herd 
of  two  hundred  head  or  more  of  cattle  of  like  brand,  age, 
and  sex,  owned  and  kept  by  the  said  John  and  Michael 
Welch,  but  were  never  set  apart,  identified,  and  distin- 
guished from  the  common  mass  or  herd,"  etc.,  the  jury  were 
to  find  for  the  defendant.  Suppose  the  description  related 
to  land,  would  it  not  all  be  considered,  and  the  maxim  "7(f 
cerium  eat  quod  cerium  reddi potest'*  be  applied?  The  same 
rule  will  be  applied  in  this  case. 

The  effect  of  the  instruction  seems  to  have  been  to  con- 
fuse the  jury  by  mixing  up  a  number  of  propositions  in 
the  alternative  which  are  inconsistent  with  each  other. 

The  Code  requires  each  paragraph  to  contain  but  a  single 
proposition  of  law,  and  a  strict  adherence  to  the  rule  tends 
to  simplify  the  procedure,  and  promote  the  ends  of  justice. 

There  are  other  errors  assigned  which  need  not  be  noticed. 

The  judgment  of  the' district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

R£V£RSED  AND  REMANDED. 

The  other  judges  concur. 
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O.  W-  BUTES,   APPELLANT,   V.  G.  W,   HUNTER  ET  AL., 

,  APPELLEES. 

[FiLXD  Sbftbmbeb  29,  1891.] 

Frandulent  Convey anoes.  In  an  action  by  a  jadgment  cred- 
itor to  sabject  certain  real  estate  conveyed  to  third  parties  to 
the  payment  of  a  jndgment,  kdd,  that  the  proof  failed  to  show  a 
bona  fide  sale  and  conTeyanoe  and  that  the  property  was  liable 
to  the  judgment. 

Appeal  from  the  district  coutt  for  Hall  county.  Heard 
below  before  Habbison,  J. 

Thompson  Bros,,  for  appellant 

0.  A.  Abbott,  contra. 

Maxwell,  J. 

This  is  an  action  in  the  nature  of  a  creditor's  bill  to  sub- 
ject the  undivided  one-third  interest  in  lot  8,  block  19,  in 
Wasmer's  addition  to  Grand  Island,  and  the  undivided  one- 
third  of  lot  1,  block  21,  in  the  original  town  of  Grand 
Island,  to  the  payment  of  the  plaintiff's  judgment 

George  W.  Hunter  and  wife  made  no  defense. 

David  C.  Zink  and  Julius  A.  Hunter  answered:  ^^Said 
defendants  David  C.  Zink  and  Julius  A.  Hunter  further 
answering,  allege  that  these  defendants  were,  on  or  about 
the  month  of  June,  A.  D.  1888,  and  for  a  long  time  prior 
thereto,  with  said  George  W.  Hunter,  each  the  owners  in 
severalty  of  portions  of  the  real  estate  mentioned  and  de- 
scribed in  the  plaintiff's  petition,  that  is  to  say,  each  of  said 
defendants,  David  C.  Zink,  Julius  A.  Hunter,  and  George 
W.  Hunter,  were  the  owners  of  an  undivided  one>third 
part  of  each  of  the  lots  and  tracts  of  land  in  said  plaint- 
iff^s  petition  mentioned  and  described ;  that  on  or  about  the 
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month  of  June,  A.  D.  1888,  they  purchased  of  said  GreorgC 
W.  Hunter  his  undivided  one-third  part  in  each  of  said 
lots  and  tracts  of  land,  and  paid  said  George  W.  Hanter 
therefor  the  fair  price  and  full  market  value  thereof,  to-wit : 

'*The  i  of  lot  8,  block  19,  Wasmer's  addition $133  00 

*'The  i  of  lot  1,  block  21,  original  town 300  00 

'*  Deny  that  said  premises  were  purchased  without  consid- 
eration ;  deny  that  said  purchase  was  made  for  the  purpose 
of  hindering  and  defrauding  the  plaintiff,  or  any  other 
creditor  of  said  George  W.  Hunter,  or  any  other  persons, 
but  allege  that  the  interest  of  said  George  W.  Hunter 
was  purchased  by  these  defendants  for  value  in  good  faith 
and  without  notice,  knowledge  or  belief  that  said  George 
W.  Hunter  intended  thereby  to  defraud  the  plaintiffs  or 
any  other  of  his  creditors,  wherefore  these  defendants  pray 
the  judgment  of  this  court  that  they  go  hence  without  date 
and  recover  their  costs  about  this  suit  in  their  behalf  ex- 
pended." 

In  the  reply  the  plaintiff  denies  that  the  defendants  paid 
any  consideration  for  the  lots. 

On  the  trial  of  the  cause  the  court  found  the  issues  in 
favor  of  the  defendant  and  dismissed  the  action. 

Julius  A.  Hunter  was  called  as  a  witness  by  the  plaintiff 
and  testifies  that  Greorge  W,  Hunter,  D.  C.  Zink,  and 
himself  were  partners  in  the  grocery  business  prior  to  June 
20,  1888;  that  about  the  16th  day  of  June  of  that  year 
George  W.  and  wife  made  a  deed  to  Zink  and  himself  for 
their  interest  in  said  lots,  and  that  he  had  no  knowledge 
for  some  time  thereafter  of  the  existence  of  said  deed.  His 
testimony  is  frank  and  bears  upon  its  face  the  stamp  of 
truth.  Mr.  Zink  testifies  that  he  managed  the  business  of 
Julius;  that  he  did  not  tell  him  at  the  time  of  the  purchase 
that  he  had  received  a  deed  of  conveyance  from  Greorge 
and  wife. 

He  also  states  the  consideration  was  paid  by  checks  on 
The  First  National,  and  Bank  of  Commerce  of  Grand 
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Island.  It  is  proved  beyond  controversy  that  no  such 
<Jiecks  were  presented  to  either  or  both  of  said  banks  or 
paid.  An  attempt  was  afterwards  made  to  change  the 
proof  in  that  regard  by  introducing  the  ledger  of  the  firm 
of  Zink  &  Hunter  to  show  a  payment  on  June  16,  1888, 
to  George  of  the  sum  of  $1,006.98. 

The  book  of  original  entries  is  not  before  us  and  the 
ledger  is  not  evidence  under  the  statute.  Besides,  Mr. 
Zink  is  clearly  shown  to  have  been  mistaken  in  his  state- 
ments as  to  payments  through  the  bank,  and  we  are  con- 
Tinced  that  he  is  mistaken  in  regard  to  the  ledger.  There 
is  failure  of  proof  to  sustain  the  consideration  for  the  deeds 
in  question. 

It  follows  that  the  judgment  must  be  reversed  and  the 
cause  remanded  to  the  district  court,  with  directions  to  sub- 
ject the  property  in  question  to  the  payment  of  the  judg- 
ment. 


Judgment  aooordlnqly. 


The  other  judges  concur. 


CouKTY  OP  Lancaster,  appellee,  v.  E.  P.  Tbimble 

ET  AL.,  APPELLANTS. 

[Filed  September  29, 1891.] 

1.  Statutes :  Unifobmity  of  Operation.  Where  a  law  is  gen- 
eral and  nniform  tbronghoot  the  state,  operating  alike  upon  all 
persons  and  localities  of  a  class,  it  is  not  objectionable  as  want- 
ing nniformity  of  operation.     (State  v.  Berka,  20  Neb.,  375.) 

1L  Taxation :  Legislature  Cannot  Release  Property  From. 
The  legislature  has  no  power  to  release  property  from  the  pay- 
ment of  its  proportionate  share  of  taxes,  nor  can  it  conicr  such 
anthority  upon  county  commissioners. 
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3.  :  Void  Ekactuknt.  The  proTiao  daiue  of  section  1,  arti- 
cle 4,  chapter  77,  Compiled  Statutes  of  Nebraska,  contraTenes 
the  proTisions  of  section  4,  article  IX  of  the  oonstitation,  and  is 
Toid. 

Appeal  from  the  district  court  for  Lancaster  county. 
Heard  below  before  Field,  J. 

J.  R.  Webster,  for  appellant  cited :  Johnson  v,  Hahn,  4 
Neb.,  139 ;  Peet  v.  (yBrien,  5  Id.,  362 ;  Pdtit  v.  Black,  8 
Id.,  59,  123;  Lynam  v.  Anderson,  9  Id.,  378;  Miller  v. 
Hurford,  13  Id.,  13;  Cooley,  Taxation,  13,  369,  364; 
Neb,  OUy  v.  Gas  Co.,  9  Id.,  346,  and  cases.. 

O.  Jf.  Lambertson  and  12.  D.  Steams,  contra,  cited : 
KMle  V.  Shervin,  11  Neb.,  67;  Cooley,  Taxation,  300; 
Lynam  v.  Anderson,  9  Neb.,  379;  Qother  v.  Maker,  15 
Id.,  6;  State  v.  Graham,  17  Id.,  45;  Wood  v.  Helmer,  10 
Id.,  68;  Tamer  v.  Althaus,  6  Id.,  54;  Otoe  Oo.  v.  Brovcn, 
16  Id.,  400. 

NOBVAL,  J. 

This  action  was  brought  for  the  foreclosure  of  a  tax  lien 
on  lot  No.  10  in  the  N.  W.  quarter  of  section  34,  township 
10,  range  6,  being  one  and  a  quarter  acres  in  said  county. 

The  petition  allies  that  the  land  was  subject  to  taxation 
for  state  and  county  purposes,  for  the  years  1874  to  1882 
inclusive ;  that  the  lot  was  duly  listed  and  assessed  for  tax- 
ation for  each  of  said  years,  and  taxes  were  duly  levied 
thereon ;  that  the  county  clerk  prepared  the  tax  lists  for 
each  of  said  years  and  that  taxes  became  delinquent  and 
have  never  been  paid;  that  the  tax  for  1882,  November, 
1883,  being  delinquent,  the  premises  were  duly  offered  at 
tax  sale  and  not  sold,  and  on  May  22,  1884,  were  sold  to 
the  county  of  Lancaster  for  the  sum  of  $43.95,  including 
interest  and  penalty  for  delinquent  tax  of  the  years  1874 
to  1882,  inclusive.     Copy  of  the  certificate  by  the  treasurer 
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is  set  forth  in  the  petition;  that  the  certificate  has  ever  re- 
mained in  the  treasurer's  custody  and  is  the  property  of 
the  plaintiff^  Lancaster  county;  that  since  such  sale^  tax 
for  years,  1883-4-5-6-7-8  has  been  levied  and  remains 
unpaid;  that  no  redemption  of  the  tax  has  been  made» 
Then  follows  a  table  of  the  items  of  county  and  state  tax 
of  each  year,  and  petition  proceeds  to  aver  that  time  for  re- 
demption expired  May  22,  1888 ;  that  three  months  prior 
thereto  notice  was  served  on  the  owner  and  on  the  person 
to  whom  it  had  assessed,  and  on  the  occupant,  that  unless 
redemption  were  made,  a  foreclosure  would  be  commenced  ; 
that  the  sum  due  is  (80.21,  and  five  years  have  not  elapsed 
since  the  sale ;  that  no  proceedings  have  been  had  at  law  to 
collect  the  tax,  and  prayer  for  foreclosure. 
To  this  petition  was  filed  a  demurrer,  that: 

1.  The  petition  does  not  state  a  cause  of  action. 

2.  That  the  claim  does  not  amount  to  (200. 

This  demurrer  being  overruled,  the  appellant  stood  oi> 
the  demurrer. 

After  trial,  judgment  was  rendered  for  the  county  for 
(89  and  costs.     The  defendant  appeals. 

The  first  point  discussed  in  the  brief  of  counsel  for  ap- 
pellant is  that ''  the  court  erred  in  overruling  the  motion 
to  strike  out  all  items  of  tax  set  up  prior  to  and  including 
the  year  1872.''  We  fail  to  find  such  a  motion  in  the  rec- 
ord before  us,  or  that  it  was  passed  upon  by  the  trial  court. 
The  question,  therefore,  is  not  presented  for  consideration. 

The  sole  question  raised  is  as  to  the  sufficiency  of  the 
petition.  The  remedy  given  for  the  foreclosure  of  a  tax 
lien  by  a  county  is  found  in  section  1,  article  4,  chapter  77,. 
Compiled  Statutes,  which  reads  as  follows : 

"Section  1.  That  in  cases  whenever  the  county  commis- 
sioners of  any  county  in  this  state  have  purchased,  or  shall 
hereafter  purchase,  any  real  estate  for  taxes  of  any  kind^ 
delinquent  for  one  year  or  more,  and  after  the  time  of  re- 
demption from  such  sale  has  expired,  they  may,  in  the  name 
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of  their  respective  counties^  proceed  by  action^  at  any  time 
before  the  expiration  of  five  years  from  the  date  of  such 
sale^  to  foreclose  such  certificates  or  liens  in  the  district 
<»urt  of  such  county  and  to  cause  the  tract  or  lot  to  be  sold 
for  the  satisfaction  thereof,  and  of  all  prior  and  subsequent 
taxes  due  thereon,  in  all  respects,  as  far  as  practicable,  in 
the  same  manner  and  with  like  efiect  as  though  the  same 
were  a  mortgage  executed  by  the  owner  or  owners  of  such 
real  estate  to  the  owner  and  holder  of  such  certificates  or 
liens  for  the  amount  therein  expressed,  together  with  such 
subsequent  and  prior  taxes  due  thereon,  and  that  at  such 
foreclosure  sale  such  county  commissioners  may,  if  they 
deem  best,  purchase  in  the  name  of  their  respective  counties 
such  real  estate ;  Provided^  That  no  action  shall  be  brought 
and  maintained  by  said  commissioners  unless  the  amount  due 
on  such  certificates  and  for  such  taxes  on  said  tract  or  tracts 
of  land  shall  exceed  the  sum  of  two  hundred  dollars.'' 

It  will  be  observed  that  the  amount  claimed  in  the  peti- 
tion is  (80.21,  while  the  remedy  for  collection  of  tax  by 
foreclosure  is  given  a  county,  by  said  section,  only  where 
the  amount  involved  exceeds  $200.  If  the  provisions  of  tlie 
section  quoted  are  valid  and  binding,  the  remedy  therein 
prescribed  for  the  enforcement  of  a  tax  must  be  pursued,  and 
it  is  exclusive  of  all  others.  X])ounsel  for  appellee  contends 
that  the  limitation  of  the  statute  restricting  the  foreclosure 
of  tax  liens  to  amounts  in  excess  of  $200  is  inimical  to  the 
provision  of  the  constitution  prohibiting  class  legislation, 
in  that  the  legislature  has  discriminated  against  the  counties 
iind  in  favor  of  the  individual  holders  of  tax  certificates. 
The  section  of  the  statute  under  consideration  applies  alike 
to  all  counties  of  the  state;  none  are  released  from  the  op- 
<eration  of  its  provisions.  The  fact  that  the  l^islature  has 
placed  no  limitation  upon  the  foreclosure  of  tax  liens  by  in- 
dividual holders  of  tax  certificates,  does  not  make  the  sec- 
tion class  legislation.  (State  v.  Graham,  16  Neb.,  74;  State 
t>.  Berka,  20  Id.,  375.) 


I 
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AgaiD,  it  is  contended  that  the  proviso  clause  of  the  sec- 
tion contravenes  the  provisions  of  section  4,  article  IX, 
of  the  constitution,  which  provides  that  "  The  legislature 
shall  have  no  power  to  release  or  discharge  any  coanty, 
city,  township,  town,  or  district  whatever,  or  the  inhabi- 
tants thereof,  or  any  corporation,  or  the  property  therein 
from  their  or  its  proportionate  share  of  taxes  to  be  levied 
for  state  purposes,  or  due  any  municipal  corporation ;  nor 
shall  commutation  for  such  taxes  be  authorized  in  any 
form  whatever.^' 

The  legislature  is  without  power  to  release  any  inhab- 
tant  or  corporation  from  his  or  its  proportionate  share  of 
taxes,  nor  can  it  confer  such  authority  upon  county  com- 
missioners. It  has  authorized  them  to  purchase  real  estate 
at  tax  sale,  but  has  provided  for  the  foreclosure  of  tax 
certificates  in  their  hands  only  when  the  amount  due 
thereon  exceeds  a  specified  sum.  The  proviso  clause  of 
the  section  of  the  statute  quoted  expressly  prohibits  county 
commissioners  from  foreclosing  tax  liens  when  the  amount 
of  the  lien  is  $200  or  less.  It,  in  effect,  places  it  in  the 
power  of  county  commissioners  to  release  the  taxes  upon 
lots  and  lands  where  the  amount  of  the  delinquent  taxes 
thereon  is  not  over  (200.  All  they  would  have  to  do  to 
accomplish  it  is  to  purchase  that  kind  of  property  for  the 
county  at  tax  sale.  The  legislature  is  powerless  to  confer 
sndi  authority.  It  cannot  do  indirectly  what  the  consti- 
tution prohibits  it  from  doing  directly;  that  is  dear. 
{Wood  V.  Hdmer,  10  Neb.,  68.) 

We  are  of  the  opinion  that  the  district  court  was  right 
in  holding  that  the  proviso  clause  of  the  section  of  the 
statute  we  have  been  considering  is  unconstitutional,  and 
the  judgment  is 


The  other  judges  concur. 
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G.  J,  Squires  v.  S.  H.  Elwood. 

[FiLXD  Septsmbbb  29,  1891.] 

1.  Ck>ntraot :  Stipulated  Fobfeitubb  :  Penalty  ob  Liquidated 
Damages.  A  pxx>Ti8ion  in  an  execotory  contract  to  sell  and 
deliver  3,500  sheep  at  a  Btipnlated  price  per  hundred  ponnda, 
that  the  party  making  default  shall  forfeit  to  the  other  party 
|1,000,  is  in  the  natare  of  a  penalty  when  the  actual  damages 
by  reason  of  snch  default  may  be  readily  determined. 

SL  Evidenoe  examined,  and  Ae/i,  to  sustain  the  verdict. 

Error  to  the  district  oourt  for  Holt  county.  Tried 
below  before  Kinkaid,  J. 

H.  E,  Cliffordy  J.  J.  Kingy  and  O.  M.  Clevelandy  for 
plaintiff  in  error,  cited :  6  Am.  &  Eng.  Ency.  of  Law,  25, 
26,  and  cases ;  Pierce  v.  Jung,  10  Wis.  26 ;  JaquUh  v. 
Hudson^  6  Mich.,  123;  Linde  v.  Thompson,  2  Allen 
[Mass.],  456 ;  Eadon  v.  Oanal  G>.,  13  O.,  79 ;  Cashing  v. 
Drew,  97  Mass.,  445 ;  Ryan  v,  Martin,  16  Wis.,  59 ;  1 
Sutherland^  Damages,  475-530;  Brennan  v.  Clark,  29 
Neb.,  385. 

M.  F.  Harrington,  contra. 

NORVAL,  J. 

On  the  4th  day  of  October,  1886,  the  defendant  con- 
tracted in  writing  to  sell  and  deliver  to  the  plaintiff  3,500 
sheep  at  Grand  Island  between  the  15th  and  25th  days  of 
November,  1886,  for  which  the  plaintiff  agreed  to  pay  the 
sum  of  $3.12^  per  hundred  pounds.  The  defendant  hav- 
ing failed  and  refused  to  deliver  the  sheep,  or  any  part 
thereof,  the  plaintiff  brought  this  action  to  recover  dam- 
ages for  a  breach  of  the  contract.  The  jury  assessed  the 
plaintiff's  damages  at  (250.  The  plaintiff  prosecutes  error 
to  this  court 
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The  contract  contains  the  following  provision :  ^^  Each 
of  the  aforesaid  parties  further  agree  that  in  default  of  the 
fulfillment  of  the  aforesaid  contract  on  his  part  he  shall 
forfeit  and  pay  to  the  other  party  the  sum  of  one  thousand 
dollars." 

The  plaintiff  insists  that  he  was  entitled  to  a  verdict  for 
the  sum  of  (1,000  and  interest  In  other  words^  that  the 
amount  named  in  the  contract  to  be  forfeited  by  the  party 
who  should  fail  to  fulfill  the  terms  of  the  agreement  should 
be  treated  as  liquidated  and  assessed  damages,  and  not  as  a 
penalty. 

In  Brennan  et  aL  v.  Clarhj  29  Neb.,  385,  in  laying 
down  the  rule  governing  the  construction  of  a  contract,  to 
determine  whether  the  provision  therein  for  the  payment 
of  a  specified  amount  by  the  party  in  default  to  the  other 
is  to  be  treated  as  liquidated  damages  or  a  penalty,  it  is 
stated  in  the  syllabus  that  'Hhe  court  will  consider  the 
subject-matter,  the  language  employed,  and  the  intention  of 
the  parties.  If  the  construction  is  doubtful,  the  agreement 
will  be  considered  a  penalty  merely.  If  damages  result 
from  the  performance  or  omission  of  acts  which  are  certain, 
or  can  be  ascertained  by  evidence,  the  stipulated  sum  is 
considered  as  a  penalty;  but  when  the  acts  or  omission  oc- 
casioning damages  are  not  susceptible  of  measurement  by  a 
pecuniary  standard,  the  sum  will  be  regarded  as  liquidated 
damages.'' 

Applying  the  above  rule  of  construction  to  the  provis- 
ions of  the  contract  before  us,  there  can  be  no  doubt  that 
the  $1,000  therein  named  is  merely  a  penalty,  and  should 
not  be  regarded  as  liquidated  or  assessed  damages  for  a 
breach  of  the  contract.  The  damages  resulting  from  the 
breach  of  such  a  contract  are  ascertainable  by  evidence,  and 
the  general  rule  governing  the  measure  of  damages  in  a 
case  like  this,  is  well  understood  to  be  the  difference  between 
the  contract  price  of  the  sheep  and  the  market  value  of  the 
same,  at  the  time  and  place  where  they  should  have  been 
delivered  under  the  contract. 
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But  it  is  claimed  that  at  the  time  the  contract  was  broken 
no  sheep  of  the  kind  and  quality  mentioned  in  the  contract 
were  to  be  had  at  Grand  Island,  and  hence  the  sum  should 
be  treated  as  liquidated  damages.  There  is  some  evidence 
to  the  effect  that  at  the  time  the  defendant  made  default  no 
sheep  of  the  kind  called  for  could  be  found  in  the  vicinity 
of  Grand  Island.  That  fact  would  not^  however,  make  it 
difficult  to  ascertain  the  amount  of  damage,  sustained  by 
the  plaintiff.  If  no  sheep  could  be  obtained  at  that  place, 
then  the  measure  of  the  plaintiff's  recovery  would  be  the 
difference  between  what  they  would  have  cost  him,  had  the 
defendant  performed  his  contract,  and  the  market  value  at 
the  nearest  point  where  sheep  like  those  called  for  by  the 
contract  could  be  found,  with  the  expense  of  shipping  them 
from  that  point  to  Grand  Island.  The  case  was  tried  by 
both  parties  in  the  district  court  upon  that  theory,  and  the 
learned  district  judge  submitted  the  question  of  damages  to 
the  jury,  under  proper  instructions. 

Testimony  was  given  on  behalf  of  the  defendant  to  the 
effect  that  sheep  of  the  kind  and  quality  mentioBed  in  the 
contract  and  at  the  date  stipulated  for  delivery  could  have 
been  bought  at  South  Omaha  and  shipped  to  Grand  Island 
at  a  sum  much  below  the  price  named  in  the  contract 
While  the  testimony  of  the  plaintiff  and  his  witnesses 
placed  the  damages  at  a  much  higher  sum  than  was  assessed 
by  the  jury,  we  do  not  feel  justified  in  disturbing  the  ver- 
dict. The  evidence  would  sustain  a  verdict  for  nominal 
damages  or  one  for  a  larger  sum  than  (250.  The  judg- 
ment is 

Affibmed. 
Thb  other  judges  ooncur. 
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Chapman  &  Soott  v.  W.  P.  Allen. 

[Filed  Septjembeb  30, 1891.] 

Prooeedings:  Time.  Final  jodgment  was  rendered  on 
the  8th  day  of  Jnly,  1890,  and  transcript  and  petition  in  error 
filed  in  the  supreme  conrt  on  the  9th  day  of  Jnly,  1891.  HM^ 
That  the  proceedings  in  error  were  not  commenced  in  time. 

Motion  to  dismiss  for  want  of  jurisdiction. 

HazUtt  &  Le  Hane,  and  Charles  0.  Bates,  for  the  mo- 
tion, cited :  Bemis  t?.  JRogers,  8  Neb.,  1 50 ;  French  v.  Eng- 
lish, 7  Id.,  124;.  HoUenbeck  v.  Tarkingtoriy  14  Id.,  430; 
Clark  v.  Morgan,  21  Id.,  673. 

Per  Curiam. 

Final  judgment  was  rendered  in  this  case  on  the  8tb 
day  of  Julj,  1890,  and  a  transcript  and  petition  in  error 
filed  in  this  court  July  9,  1891.  A  motion  is  now  made 
to  dismiss  for  want  of  jurisdiction,  the  case  not  being  filed 
within  one  year  from  the  rendition  of  the  judgment  in  the 
court  below.  The  motion  must  be  sustained.  In  com- 
puting time  under  the  Code  the  first  day  is  to  be  excluded 
and  the  last  day  included.  Under  this  rule  the  year  would 
commence  to  run  on  the  9th  day  of  July,  1890,  and  ter- 
minate on  the  8th  day  of  July,  1891.  {Olore  o.  Hare,  4 
Neb.,  131.) 
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Andrew  Henry  v.  James  Vliet  et  ajl. 

[Filed  Octobbb  7,  1891.] 

1.  Chattel  Mortgage:  Consideration:  A  Pbe-existino  Debt 
is  A  Talaable  oonsideration  for  a  chattel  mortage  and  protects 
the  mortgagee  to  the  same  extent  as  had  he  paid  a  new  oonaid- 
ation. 

S.  :  :    The  bslease  of  an  indobseb  or  anrely  of  a 

promissory  note,  on  a  pre-existing  debt  in  consideration  of  a 
chattel  mortgage  on  the  goods  of  the  maker,  hdd,  to  be  a  vain- 
able  consideration  for  the  mortgage. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Groff,  J. 

Cornish  &  Robertdoriy  for  plaintiff  in  error,  cited,  as  to 
the  pre-existing  debt  as  a  consideration,  cases  referred  to 
in  the  opinion.  As  to  the  release  of  the  indorser:  Smith  v, 
Worman,  19  O.  St.,  150;  Clark  v.  Bmrnes,  34  N.  W. 
Rep.  [la.],  419;  Gilchrist  v.  Gough,  63  Ind.,  576;  O^aft 
V.  Russell,  67  Ala.,  9 ;  Soule  v.  ShotweU,  52  Miss.,  238;  Gib- 
son V.  ComiOTy  3  Kelly  [Ga.],  47;  Bank  v.  W(dlaoe,  12  N. 
E.  Rep.  [O.],  439;  Daniel,  Neg.  Inst.,  sec  829a. 

Hall  Jc  McOulloch,  contra: 

Nine  state  courts  and  the  federal  supreme  court  hold 
that  a  pre-existing  debt  does  not  make  the  one  securing  it 
a  bonafde  purchaser,  as  against  the  prior  rights.  {Farley 
V.  Lincoln,  51  N.  H.,  577 ;  Boot  v.  Fi-eneh,  13  Wend.  [N. 
Y.],  570;  Phelps  r.  Fockl,  61  la.,  340;  Pancoas  v.  Duval, 
26  N.  J.  Eq.,  445 ;  Copleand  v.  Manton,  22  O.  St.,  399 ; 
Banks  V.  Long,  79  Ala.,  319;  Sargent  v.  Strum,  23  Cal., 
359;  Hohi  v.  Lynn,  34  Mich.,  360;  Gest  v.  Packwoodf 
34  Fed.  Rep.  [Ore.],  374 ;  Strauglian  r.  Fairchild,  80  Ind., 
698;  Bank  v.  Bates,  120  U.  S.,  566.)  There  are  three 
states  holding  the  contrary.    {Kranert  v.  Simon,  65  III., 
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344;  Shufeldt  v.  Pease,  16  Wis.,  689;  Gibson  v.  Moore^ 
7  B.  Mod.  [Ky.],  95.)  Goodman  t?.  Simonds,  20  How 
[U.  8.],  343,  and  McOarty  r.  Root,  21  Id.,  423,  relate  to 
commerdat  paper.  As  to  the  release  of  the  indorser: 
Morse  v.  Godfrey,  3  Story  [U.  S.],  364. 


Cobb,  Ch.  J. 

The  defendants  in  error  brought  their  action  for  the 
possession  of  sixty  barrels  of  gasoline,  750  cases  of  100 
flash  oil,  and  300  cases  two-fiflhs  150  W.  W.  oil,  laying 
damages  at  $500. 

The  defendant  below  made  a  general  denial. 

There  was  a  trial  to  a  jury  October  29,  1887,  with  find- 
ings that  the  plaintiffs  were  entitled  to  possession ;  that  the 
defendant  was  indebted  to  the  plaintiffs  |757.52^  for  the 
goods  with  damages  for  detention  of  five  cents.  Motion 
for  new  trial  was  overruled  and  judgment  entered  on  the 
verdict. 

The  plaintiff  in  error  claims  that  on  July  21,  1886,  L. 
A.  Stewart  &  Co.,  of  Omaha,  executed  a  chattel  mortgage 
npon  their  stock  of  oils  and  gasoline,  including  the  prop- 
erty in  this  action,  to  secure  their  commercial  obligations. 


ObUgatioDfl. 

FinI  note.. 

Second  note.... 

Third  note 

Fourth  note..... 
First  draft 

fieoond  draft  ... 

Third  draft...... 

Amounting  to..  I, 


Dated. 


April  30,  1887 

Jane  10, 1887 

June  22, 1887... 

Jane  25, 1887. 

Jnly  19, 1887,  on  W.  K. 

.    Stewart,  Jr.» 

July  20,  1887,  on  W.  R. 

Stewart,  Jr... 

July  21,  18«7,  on  W.  R. 

Stewart,  Jr... 


Due. 


Ninety  days- 
Ninety  days... 
Ninety  days.. 
Ninety  days... 


Amount. 


$5,000  00 
6,000  00 
2,500  00 
2,500  00 

850  00 

2,617  60 

1,490  00 


$19,957  50 


It  is  daimed  that  the  notes^  except  that  dated  June  25, 
1887,  were  renewals  of  prior  indebtedness,  the  amount  of 
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$10,000  of  which  was  first  loaned  January  2,  1886;  that 
the  drafts  were  deposited,  as  cash,  in  the  Bank  of  Omaha 
(owned  by  plaintiff  in  error),  and  that  A.  L.  Stewart  & 
Co.  were  allowed  to  draw  against  them  as  cash  deposited ; 
and  all  of  which  were  protested  for  non-aooeptance  at  Des 
Moines,  Iowa.  That  at  the  date  of  the  mortgage  there 
was  in  the  Bank  of  Omaha  to  the  credit  of  L.  A.  Stewart 
&  Co.  1274.60 ;  that  the  notes  were  signed  by  L.  A.  Stew- 
art &  Co.,  and  by  W.  R.  Stewart,  Jr. ;  that  on  July  20, 
1887,  W.  R.  Stewart,  Jr.,  of  Des  Moines,  came  to  Omaha 
and  insisted  that  L.  A.  Stewart  &  Co.  should  secure  their 
indebtedness  to  the  bank,  upon  which  he  was  liable  as 
surety.  The  mortgage  was  thereupon  given,  and  in  con- 
sideration of  the  entire  indebtedness  being  secured,  W.  R. 
Stewart,  Jr.,  was  released. 

It  is  claimed  by  the  adverse  party  that  the  goods  in  con- 
troversy were  sold  to  L.  A.  Stewart  &  Co.  on  condition 
that  they  were  to  be  paid  for  in  cash  on  delivery,  or  a 
secured  note,  or  draft  accepted  by  some  bank,  wliich  con- 
ditions were  not  complied  with ;  that  the  goods  arrived  at 
the  Omaha  freight  depot  on  July  19, 1887,  were  taken  out 
the  same  day  into  the  warehouse  of  L.  A.  Stewart  &  Co., 
leaving  $830  charges  for  freight  unpaid;  that  on  the  next 
day  W.  R.  Stewart,  the  surety,  appeared  and  was  released, 
the  mortgage  was  executed  on  the  property  thus  secured  in 
possession,  and  on  the  next  day  L.  A.  Stewart  &  Co.  were 
bankrupts  and  insolvent. 

It  is  further  claimed  that  in  October,  1886,  this  firm 
represented,  for  the  purpose  of  obtaining  the  goods  on 
credit,  that  it  was  worth  $25,000  above  liabilities,  and  wa» 
prosperous,  which  representations  were  false  and  made  for 
fraudulent  purposes ;  that  the  cashier  of  the  bank  of  Omaha 
on  October  22,  1886,  wrote  to  the  defendants  in  error  that 
''  he  considered  Mr.  Stewart  reliable,  and  thought  he  had 
$26,000  in  his  business.'^ 

It  is  not  in  evidence  that  the  plaintiff  in  error  was  either 
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a  party  to  these  representations,  or  that  he  had  notice  of 
the  conditions  of  sale  to  the  failing  purchasers.  The  letter 
of  the  cashier  was  dated  nine  months  prior  to  the  purchase 
and  delivery  of  the  mortgaged  property,  and  if  not  too 
remote  from  the  final  transaction  to  have  influenced  it,  there 
is  no  sufficient  evidence  to  impeach  the  truth  of  the  letter 
or  the  responsibility  of  the  purchaser  at  that  date. 

The  first  question  of  error  presented  is,  to  what  extent  a 
pre-existing  debt  becomes  a  valuable  consideration  within 
the  rale  of  law  which  gives  protection  to  a  bona  fide  pur- 
^chaser  for  value?  On  the  trial  the  court,  of  its  own  mo- 
tion, instructed  the  jury : 

•''IV.  That  if  the  defendant  took  a  chattel  mortgage 
upon  the  goods  as  security  for  an  antecedent  debt,  and 
parted  with  nothing  on  the  faith  of  his  mortgage  or  pur- 
chase, he  would  not  be,  as  against  the  plaintiffs,  a  bona  fide 
purchaser  for  value,''  to  which  the  defendant  excepted,  and 
requested  the  court  to  instruct  the  jury  that  ''A  pre-exist- 
ing debt  is  a  valuable  consideration  for  a  mortgage,  and 
protects  the  mortgagee  to  the  same  extent  that  he  would  be 
protected  if  he  had  paid  a  new  consideration  at  the  time 
the  mortgage  was  given.'' 

This  question  was  fully  considered  in  the  case  of  Twmery 
Frazer  &  Co.  v.  KUlian,  12  Neb,,  580,  wherein  attaching 
•creditors  sought  to  impeach  the  validity  of  a  chattel  mort- 
gage given  to  secure  a  previous  debt.  The  court  held  ''As 
to  attachment  creditors  of  a  mortgagor  a  pre-existing  debt, 
already  due,  is  a  good  consideration  for  a  chattel  mortgage, 
and  protects  the  mortgagee  to  the  same  extent  as  would  a 
new  consideration  given  at  the  time  of  making  the  mort> 
gage."  The  court  also  held  that  the  question  of  fraudulent 
intent  in  the  giving  of  a  chattel  mortgage  was,  in  all  cases, 
one  of  fact,  and  must  be  raised  by  suitable  pleadings.  (Sec. 
20,  p.  491,  Comp.  Stats.  1891.)  The  voluminous  testi- 
mony does  not  tend  to  raise  the  presumption  that  the 
plaintiff  in  error  was  a  party  to  a  fraudulent  mortgage,  or 
to  the  insolvency  of  the  ni«>rtgagor. 
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In  the  case  of  Manning  v.  Cunningham^  21  Neb.,  291^ 
it  was  held  that  '^  A  chattel  mortgage  executed  by  a  mort- 
gagor in  possession  as  owner^  although  legal  title  was  not 
to  pass  to  him  until  the  goods  were  paid  for,  where  such 
contract  of  conditional  sale  was  not  filed  for  record,  will 
take  precedence  over  the  secret  lien  of  the  party  claiming 
to  be  the  real  owner  of  the  property .'' 

It  does  not  appear  from  the  evidence  that  any  advan- 
tage whatever  against  the  vendor  and  shipper  of  the 
property  was  taken  by  the  other  party  to  this  suit.  If  the 
condition  of  sale  was  made,  as  alleged,  the  defendants  in 
error  had  ample  and  customary  means  of  protection  in  re- 
quiring the  fulfillment  of  that  condition  on  delivery  of  the 
goods. 

The  mortgage  to  the  plaintiff  in  error  was  therefore  a 
valid  instrument,  paramount  to  the  vendor's  unfortified 
lien,  if  the  consideration  was  sufficient. 

It  is  not  claimed  that  the  notes  and  drafts  of  the  mort- 
gagor were  supposititious,  and  it  is  not  denied  that  the 
plaintiff  in  error  was  a  bona  fide  creditor  on  that  account. 
At  the  September  term  of  the  supreme  court  of  Illinois,  in 
1872,  in  the  case  of  Kranert  v,  Simon  et  al,y  65  111.,  344,. 
it  was  held  by  Judge  Breese,  and  a  full  bench,  that"  Where 
a  bona  fide  creditor  of  one  who  purchased  goods  and  had 
possession  by  means  of  fraudulent  representations  took  a 
mortgage  without  notice  as  to  the  fraud,  that  he  was  to  be 
regarded  as  an  innocent  purchaser  and  could  not  be  deprived 
of  his  rights  under  his  mortgage  by  a  subsequent  knowledge 
of  the  fraud  of  his  debtor.  And  the  debtor  having  sold  and 
delivered  the  goods  so  purchased,  to  his  creditor,  in  payment 
of  a  pre-existing  debt,  who  accepts  them  in  good  faith 
without  notice  of  the  fraud,  the  creditor  will  be  protected 
as  an  innocent  purchaser  against  any  claim  of  the  original 
owner  to  the  same  extent  he  would  be  had  he  paid  a  new 
consideration  for  the  goods.'' 

If  this  decision,  in  an  action  of  replevin,  has  hitherto 
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been   maiotained,  it  infolds  the  present  controversy  and 
would  seem  to  be  decisive  of  it.     The  questions  are  the 
same^  and  the  parallel  is  complete^  only  lacking  the  ele- 
ment of  fraud.     And  we  also  find  that  a  considerable  num- 
ber of  the  states  which  have  considered  the  question  in 
their  higher  courts,  have  decided  in  harmony  with   the 
doctrine  of  Turner  v.  KiUainy  supra;  Butters  v,  Haugh- 
wovA,  42  111.,  18;  Paine  v.  BenUm,  32  Wis.,  491;  Shufeldt 
V.  Peaee,  16  Wis.,  659;  Frey  v.  Clifford,  44  Cal.,  335; 
Oassen  v.  Hendrick,  16  Pac.  Rep.  [Cal.],  242;  Knox   v, 
McFarrany  4  Col.,  586 ;  Hermann,  Chat.  Mort,  sec.  52 ; 
Jones,  Chat.  Mort.,  sea  81 ;  MeMurtrie  v.  Riddell,  13  Pac. 
Rep.  [Col.],  183;  Oark  v.  Barnes,  84  N.  W.  Rep.  [la.], 
419;  Goodman  v.  Simonds,  20  How.  [U.  S.],  343;  Bank 
of  Republic  v.  Carringiony  5  R.  I.,  515;  Fair  v.  Howard y 
6   Nev.,  304;    Gibson  v.  Moore,  7  B.  Mon.  [Ky.],  95; 
Hayner  v.  Eberhardt,  15  Pac.  Rep.  [Kan.],  168;  iau6«n- 
heimer  o.  McDermottj  6  Pac.  Rep.  [Mont.],  344. 

We  have  no  hesitation  in  agreeing  to  the  rule  that  a  pre- 
existing debt  does  constitute  a  valuable  consideration  appli- 
able  to  commercial  obligations.  Assuming  that  the  plaintiff 
in  error  is  unaffected  with  the  equities  between  the  defend- 
ant in  error  and  the  mortgagor  of  the  goods  in  controversy, 
without  notice  and  without  evidence  of  the  vendors'  lien, 
we  are  of  tlie  opinion  that  the  chattel  mortgage,  under  these 
circumstances,  was  a  lawful  security  to  the  plaintiff  in  error 
for  the  notes  and  drafts  to  l)ecome  due.  It  would  appear 
to  be  for  the  benefit  of  trade  to  give  as  extended  a  credit 
as  practicable  to  the  circulation  of  negotiable  paper,  that  it 
may  pass  not  only  for  new  purchases,  upon  transfer,  but 
also  as  security  for  pre-existing  debts,  as  in  the  present  in- 
stance. The  creditor  is  thus  enabled  to  secure  his  debt,  to 
extend  the  credit  of  the  debtor,  or  forbear  legal  proceedings 
to  enforce  its  collection.  The  debtor  has  the  advantage  of 
nsing  his  negotiable  securities  as  the  equivalent  of  money* 
We  can  see  no  substantial  reason,  therefore,  why  an  adverse 
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rule  should  apply  to  oommercial  paper^  as  security,  to  that 
of  chattel  property. 

It  may  be  said  that  a  part  of  the  consideration  of  the 
mortgagor  was  the  release  of  a  surety  on  the  notes,  that 
the  goods  from  the  owner  in  possession  were  not  acquired 
by  the  plaintiff  in  error  without  an  equivalent  at  the  time 
of  the  transaction,  constituting  a  single  feature  of  the  an- 
tecedent debt.  This  view  was  not  rejected  by  the  trial 
court,  but  the  seventh  instruction  stated  that  ^Mf  the  jury 
shall  find  that  if  the  defendant  released  W.  R.  Stewart,  Jr., 
from  the  promissory  notes  which  the  chattel  mortgage,  upon 
the  goods  in  question  and  others,  was  given  to  secure,  with 
the  understanding  that  the  mortgagor  should  be  held,  and 
that  the  mortgage  was  given,  in  consideration  of  the  release, 
then  the  defendant  did,  at  the  time,  part  with  a  valuable 
consideration  in  such  release  for  the  mortgage,  and  was  an 
innocent  purchaser,  for  value,  of  the  goods,  unless*  it  be 
found  that  the  defendant  had  knowledge  of  the  fraudulent 
intent  of  the  mortgagor  at  the  time  of  the  purchase  of  the 
goods." 

It  is  not  clear  from  the  evidence  of  record  that  the 
plaintiff  in  error  h^d  knowledge  of  any  fraudulent  intent 
of  the  mortgagor  in  the  purchase  of  the  goods.  The  sus- 
picious circumstances  presented  are  not  proof  of  fraud,  and 
are  not  inconsistent  with  an  honest  intent  and  purpose  on 
the  part  of  the  plaintiff  in  error  in  all  the  transactions  de- 
tailed in  evidence. 

^' Fraud  is  never  to  be  presumed,  but  must  be  clearly 
proved  in  order  to  entitle  a  party  to  relief  on  the  ground 
that  it  has  been  practiced  upon  him."  {Clark  v.  Tennant,  6 
Neb.,  549.) 

"Fraud  will  not  be  imputed  where  the  circumstances 
and  facts  upon  which  it  is  based  may  consist  with  honesty 
of  purpose,"  (Clemens  v,  Brilihart,  17  Neb,,  335.) 

Other  errors  of  trial  are  presented  and  argued  by  coun- 
sel, not  deemed  necessary  to  follow  here  in  order  to  reach 
conclusions. 


Vol.  33]      SEPTEMBER  TERM,  1891.  137 


K.  dc  a  p.  R.  Co.  T.  Fitzgerald. 


The  foarth  instruction  of  the  court  to  the  jury  is  held  to 
have  been  erroneous,  misleading,  and  prejudicial,  for  which 
the  judgment  must  be  reversed,  independent  of  other  errors 
assigned.  The  cause  will  be  remanded  to  the  district  court 
to  be  proceeded  with  in  accordance  with  law. 

Eeversed  and  bemanded. 

Th£  other  judges  concur. 


33    197 
47    W7 

Kansas  &  C.  P.  R.  Co.  v.  John  Fitzqerald  et  al.  I  g  gjl 

83    187 

[Filed  Ootobkb  7,  1891.]  61  679 

1.  Intervenors:  Must  Hays  Direct  Interest  in  Result  of 
Suit.  To  entitle  a  party  to  intervene  in  an  action  be  must  have 
a  direct  interest  in  or  lien  npon  the  matter  in  controversy  in  the 
snitb  A  mere  creditor,  although  he  may  have  an  indirect  inter- 
est in  the  result  of  the  action,  has  no  right  to  intervene  therein. 

S:  :  Petition:  Mere  Epithets  and  charges  of  fraud,  etc, 

without  stating  fiicts  showing  fraud,  do  not  form  a  basis  for  a 
court  of  equity  to  grant  relief  ftom  the  alleged  fraud. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Tibbets,  J. 

B.  P.  Waggener,  J,  L.  Webster,  and  A.  R.  Taibot,  for 
plaintiffs  in  error. 

T.  M.  MarqueU,  contra. 

Maxwell,  J. 

In  May,  1891,  John  Fitzgerald  on  his  own  behalf  and 
that  of  other  stockholders  of  the  Mallory  Construction 
Company,  brought  an  action  in  the  district  court  of  Lan- 
caster county  against  the  defendants^  the  prayer  of  the 
petition  beii>g: 
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"  Complainant  farther  prays  that  the  Missonri  Pacific 
Railway  Company  may  be  enjoined  from  prosecuting  in 
any  other  state.  This  suit  was  commenced  in  order  to  make 
a  record  or  to  obtain  a  judgment  or  decree  as  to  the  accounts 
between  the  Missouri  Pacific  Railway  Company  and  the 
construction  company,  so  as  to  plead  in  this  case ;  that  she 
be  enjoined  from  prosecuting  the  suits  of  Briggs,  Receiver, 
V.  Missouri  Pacific,  the  suit  commenced  in  Atchison,  Kan- 
sas, and  is  now  pending  there,  and  which  suit  was  insti- 
gated by  the  Missouri  Pacific;  that  the  said  Missouri  Pacific 
may  be  enjoined  from  in  any  way  intermeddling  with  the 
funds  of  the  said  construction  company;  that  the  siud 
Missouri  Pacific  Railway  Company  be  required  to  make  a 
full  answer  to  this  bill  of  complaint,  but  not  under  oath^ 
the  same  being  made  under  oath  being  expressly  waived, 
and  further  prays  that  there  may  be  had  between  the  Mis- 
souri Pacific  Railway  Company  and  the  Fitzgerald  & 
Mallory  Construction  Company  a  fair  accounting  of  their 
transactions,  and  that  the  said  Missouri  Pacific  be  required 
in  said  accounting  to  account  for  all  damages  caused  by 
the  willful  violation  of  her  contract  with  the  said  con- 
struction company,  and  for  all  fraud  committed  by  her 
agents  which  caused  damages  to  said  construction  company, 
and  to  account  for  all  moneys  justly  due  from  said  rail- 
road company  to  said  construction  company,  and  shall  be 
required  to  pay  over  any  and  all  moneys  due  from  said 
Missouri  Pacific  Railway  Company  to  said  construction 
company,  which  said  moneys  are  to  remain  under  the  in- 
structions of  the  court. 

"That  inasmuch  as  the  Missouri  Pacific,  by  electing  its 
own  directors  as  directors  of  the  Fitzgerald.  &  Mallory 
Construction  Company,  that  said  directors  have  incapaci- 
tated themselves  to  act  for  the  construction  company; 
therefore  this  court  is  asked  to  appoint  a  receiver,  and  to 
appoint  the  receiver  now  appointed  by  the  district  court  of 
Sheridan  county,  Iowa,  whose  duty  it  is  to  wind  up  and 
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pay  the  debts  of  the  construction  company,  in  order  and 
to  the  end  that  whatever  sums  of  money  may  be  due  the 
construction  company  from  the  Missouri  Pacific  may  be 
properly  paid  out,  first,  to  the  creditors  of  the  construction 
company  and  costs  of  this  suit;  secondly,  to  be  paid  to  the 
stockholders,  pro  raJUiy  according  to  the  number  of  stocks 
that  they  hold. 

''That  inasmuch  as  all  parties  desire  the  winding  up 
of  the  business  of  the  construction  company,  that  such 
moneys  as  shall  be  due  from  the  said  Missouri  Pacific 
Railway  Company  on  final  accounting  be  held  by  this  court 
for  that  purpose;  that  he  may  be  reimbursed  for  all  costa 
and  for  all  attorneys'  fees  in  this  and  other  suits  which,  by 
the  willful  violation  of  the  said  Missouri  Pacific  Railway 
Company,  he  is  being  obliged  to  pay  out;  and  for  such 
other  and  further  relief  as  in  equity  may  be  deemed  just 
and  right  as  between  the  said  two  companies.'^ 

The  Missouri  Pacific  Railway  company  answered  this 
petition. 

On  the  20th  of  June,  1891,  the  Denver,  Memphis  &  At- 
lantic Railway  Compaqy  filed  a  petition  to  intervene  in  the 
action  and  set  out  a  copy  of  the  contract,  as  follows : 

''This  agreement,  made  this  28th  day  of  April,  1886,. 
by  and  between  the  Fitzgerald  k  Mallory  Construction 
Company,  of  the  state  of  Iowa,  party  of  the  first  part,  and 
the  Denver,  Memphis  &  Atlantic  Railway  Company,  a 
corporation  organized  under  the  laws  of  the  state  of  Kan* 
sas,  party  of  the  second  part, 

"Witnesseth:  Now  therefore  it  is  agreed  between  the 
parties  hereto  as  follows : 

"The  party  of  the  first  part  agrees  to  furnish  the  ma- 
terial and  money  and  construct,  as  rapidly  as  may  be  de- 
termined from  time  to  time  between  the  parties  hereto,  a 
line  of  railroad  from  the  east  line  of  Kansas  to  the  west 
line  thereof,  and  equip  the  same  as  the  same  may  be  here- 
after located. 
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"To  properly  grade  the  line  aocording  to  the  engineer's 
survey  of  the  same^  and  to  farnish  oak  ties  on  curves^  not 
less  than  2,600  to  the  mile,  and  steel  of  not  less  than  fifty- 
six  ponnds  to  the  yard. 

"  To  build  such  depots  and  stations  as  may  be  determined 
upon  by  the  party  of  the  second  part;  to  build  all  neces- 
sary sidings  or  turn-outs,  and,  generally,  to  construct  the 
^me  equal  to  the  railroads  now  being  built  in  southern 
Kansas. 

"And  upon  the  completion  thereof  to  equip  the  same 
with,  at  the  least,  $1,000  of  rolling  stock  per  mile. 

"  In  consideration  thereof,  and  in  payment  therefor,  the 
party  of  the  second  part  agrees  to  pay  to  the  party  of  the 
first  part  $16,000  per  mile  of  its  full  paid  capital  stock 
for  every  mile  of  completed  road  to  be  constructed,  and 
$16,000  per  mile  in  the  first  mortgage  bonds  per  mile  of 
simple  track  of  said  road;  said  bonds  to  be  of  the  denomi- 
nation of  $1,000  each,  or  of  such  denominations  as  may  be 
^igreed  upon  by  the  parties  hereto  and  bearing  interest  at 
the  rate  of  six  per  cent  per  annum,  payable  in  the  city  of 
New  York  and  state  of  New  York,  where  the  principal  is 
also  payable.  Said  bonds  to  be  issued  for  the  construction 
of  said  road  under  this  contract  shall  be  dated  July  1, 
1888,  and  run  thirty  years  from  date,  and  to  be  secured  by 
trust  deed  of  even  date  herewith,  duly  executed  by  the 
party  of  the  second  part  to  the  Farmers  Loan  &  Trust 
Company  therein  named,  on  the  aforesaid  line  and  branches 
thereof. 

"The  said  Denver,  Memphis  &  Atlantic  Railway  Com- 
pany hereby  agrees  to  issue  and  deliver  to  said  partv  of 
the  first  part  the  said  stock  and  bonds  at  the  rate  herein- 
before set  forth  at  such  times  and  in  such  settlement  as  the 
«aid  Fitzgerald  &  Mallory  Construction  Company  require 
in  order  to  obtain  the  money  necessary  to  perform  this 
contract. 

"And  also  to  deliver  to  said  first  party  all  municipal  and 
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county  bonds  voted  and  to  be  voted  in  aid  of  said  railway, 
and  all  donations  thereto  as  soon  as  earned  and  delivered  to 
said  seoond  party,  and  said  Fitzgerald  &  Mallory  Construc- 
tion Company  covenants  and  agrees  to  proceed  forthwith 
in  the  execation  of  this  agreement  and  to  construct  said 
line  as  rapidly  as  possible  according  to  the  surveys  now 
made  or  to  be  hereafter  determined  upon,  and  said  party 
of  the  second  part  agrees  to  procure,  or  cause  to  be  procured, 
the  right  of  way  for  said  line  of  railroad  at  the  proper 
times,  in  advance  of  the  work,  so  as  not  to  impede  or  delay 
construction,  which  right  of  way  shall  be  paid  for  by  said 
construction  company. 

'^In  witness  whereof,  the  said  Fitzgerald  &  Mallory 
Construction  Company,  by  their  president,  has  hereunto  set 
their  hands  and  seal,  and  said  party  of  the  second  part  has 
caused  its  corporate  name  to  be  signed  by  its  president  and 
its  corporate  seal  to  be  attached  by  the  secretary  the  day 
and  year  first  above  written.  Executed  in  duplicate.'^ 
Which  contract  was  duly  signed. 

This  motion  was  overruled,  the  order  being  as  follows : 

"The  Denver,  A.  &  M.  Co.  claims  to  be  a  creditor  of  the 
defendant,  the  construction  company,  an  issue  not  yet  ad- 
judicated; plaintiff  sues  for  an  accounting  upon  a  contract 
between  the  defendants  as  a  stockholder,  ailing  that  for 
various  accounts  the  railway  company  is  debtor  to  the  oon-^ 
struction  company  in  the  sum  of  $1,500,000.  The  railway 
company  denies  that  it  is  indebted  to  the  construction  com- 
pany in  any  sum  whatever.  In  the  determination  of  the 
issues  joined  herein  the  intervener  is  not  a  necessary  party 
nor  a  proper  party,  and  its  application  to  intervene  is  de- 
nied and  its  motion  therefore  overruled,  to  which  it  duly 
excepts. 

On  the  3d  of  July,  1891,  the  district  court  not  being  in 
session,  the  Kansas  &  Colorado  Pacific  Railway  Company 
filed  in  the  district  court  of  Lancaster  county  a  petition  to 
intervene  in  the  case.     This  petition,  accompanied  with  the 


142  NEBRASKA  REPORTS.         [Vol.  33 


K.  ft  C.  P.  R.  Ck>.  T.  Pits^erald. 


above  oontract,  on  the  motion  of  Fitzgerald^s  attorneys,  was 
stricken  from  the  files. 

The  attorneys  for  the  proposed  intervenor  thereupon 
moved  to  strike  the  previous  order  of  the  judge  overruling 
the  motion  of  the  Denver,  Memphis,  eta,  Railway  Com- 
pany to  intervene,  which  motion  was  overruled  and  the 
court  refused  to  permit  the  plaintiff  herein  to  intervene. 
These  rulings  are  now  assigned  for  error. 

To  authorize  a  party  to  intervene  he  must  have  an  in- 
terest of  such  a  direct  and  immediate  character  that  he  will 
either  gain  or  lose  by  the  direct  legal  operation  of  and 
effect  of  the  judgment.  This  interest  must  be  one  arising 
from  a  claim  to  the  subject-matter  of  the  action  or  some 
part  thereof,  or  a  lien  upon  the  property  or  some  part 
thereof.  A  mere  creditor  has  no  right  to  intervene  in  an 
action,  although  he  may  have  an  indirect  interest  in  the  re- 
sult of  the  suit  (Oaaquet  v.  Johnson^  1  La.  R.,  425; 
Horn  V.  Volcano^  do.y  Co.,  13  Cal.,  62;  Branson  v.  La 
<Jro88  R.  Co.,  2  Black  [U.  S.],  624 ;  Wdbom  v.  Eskey,  26 
Neb.,  194.)  The  petition  for  intervention,  while  it  con- 
tains many  epithets  and  assertions  of  fraud,  yet  it  fails 
to  set  forth  any  facts  showing  such  fraud  or  that  the  pro- 
posed intervenor  is  more  than  a  creditor.  This  being  the 
ease,  the  proposed  intervenor  is  interested  only  in  the  assets 
of  the  debtor,  and  after  the  rendition  of  judgment,  if  one 
should  be  rendered  in  favor  of  the  defendant,  may  apply 
in  some  of  the  modes  provided  by  law  for  the  application 
of  sufficient  to  pay  his  claim,  or  if  there  is  not  sufficient  to 
pay  the  same  in  full,  then  for  a  pro  rata  share  thereof. 

There  was  no  error  committed  in  overruling  the  petition 
to  intervene,  and  the  judgment  of  the  court  below  is 

Affirmed. 
The  other  judges  concur. 
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Omaha  &  R.  V.  R.  Co.  v.  Eliza  Chollette. 

[Filed  Octobkb  7,  1891.]  '  25  *• 

*•                                        *              ••  87    264 

1.  The  teBtimony  being  oonflicting  it  was  properly  sobmitted  to  »  ^ 

the  jury,  sncL  the  ooart  did  not  err  in  refnsiiig  to  instnict  to  §§  14ft 

find  A  verdict  for  the  defendant  *^^  -^ 

— _  38    143 

2l  The  law  of  a  case  baying  been  declared  on  a  former  hearing,  44  4eo 

will  not  be  recapitulated  in  the  Bjllabaa.  83   143 

4<J       iW 

3.  InstmctioiiB  set  out  in  the  opinion,  held^  to  state  the  law  cor-  ^   ^^\ 

rectly.  ^  H3| 

'^   J^'  58    681 


60  (m 


_58    (8821 

Ebbob  to  the  district  court  for  Saunders  county.    Tried  ^  j^g 

below  before  Posr^  J. 

X,  Jf.  Thurston,  and  W.  B,  Kelley,  for  plaintiff  in  error, 
cited,  on  the  question  of  contributory  negligence:  Pa.  R. 
Oo.  V.  Aspell,  23  Pa.  St,  147 ;  G,  B.  &  Q.  B.  Go.  v.  Haz- 
zardj  26  111.,  373;  C,  JB.  4  Q.  B.  Oo.  v.  Dewey,  Id.,  265; 
Burrows  v.  B.  Co.,  63  N.  Y.,  556 ;  Bon  v.  By.  Pas.  Asffn., 
56  la.,  664;  Hiekey  v.  B.  Co.,  14  Allen  [Mass.],  429; 
Nichols  V.  B.  Co.,  106  Mass.,  463;  Harvey  v.  B.  Co.,  116 
Id.,  269;  B.  Co.  v.  Bangs,  47  Mich.,  470;  B.  Co.  v.  Strat- 
um, 54  111.,  133;  J.  C.  B.  Oo.  t^  StraJtUm,  78  Id.,  88;  B. 
Oo.  V.  Bandolph,  53  Id.,  510;  B.  Co.  v.  SoaUs,  90  Id.,  586; 
Secor  V.  B.  Co.,  10  Fed.  Rep.  [III.],  15;  Baben  v.  B.  Co., 
74  la.,  732 ;  Jeffh-sonmlle  B.  Co.  v.  Hendricks,  26  Ind.,  228, 
232;  Morrison  v.  B.  Co.,  56  N.  Y.,  302-5;  Bailey  v.  B. 
Co.,  49  Id.,  77;  Nichols  v.  B.  Co.,  38  Id.,  131;  lAicas  v. 
B.  Co.,  6  Gray  [Mass.],  64;  Oavdt  v.  B.  Co.,  16  Id.,  501. 

&  JET.  Bomborger,  contra,  cited,  on  the  same  question : 
2Thomp.,  Neg.,  1175,  sec.  19;  Oiollette  v.  B.  Co.,  26  Neb., 
161;  &cor  v.  R  Co.,  10  Fed.  Rep.  [III.],  15. 

Maxwell,  J. 

This  case  was  before  this  court  in  1889,  and  is  reported  in 
26  Neb.^  1 59^  the  judgment  of  the  court  below  being  reversed. 
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On  the  second  trial  the  jury  returned  a  verdict  in  favor 
of  the  defendant  in  error  for  the  sam  of  $4^000^  upon  which 
judgment  was  rendered.  The  jury  made  special  findings 
of  fact  as  follows  : 

''First — Was  the  train^  upon  which  the  plaintiff  was  a 
passenger  at  the  time  when  her  injuries  were  received^ 
stopped  at  the  platform  at  the  passenger  station  where  the 
accident  occurred^  for  the  purpose  of  receiving  and  dis- 
charging freight  and  passengers? 

"Ans.  Yes. 

''Second — Did  the  train,  after  stopping  at  the  platform 
of  the  passenger  station  where  the  injuries  complained  of 
were  received,  begin  to  move  out  from  the  station  before 
the  plaintiff  descended  the  steps  for' the  purpose  of  alight- 
ing therefrom? 

"Ans.  Yes. 

"Third — ^Did  the  plaintiff  voluntarily  descend  the  steps 
for  the  purpose  of  alighting  therefrom  while  the  train  was 
in  motion? 

"Ans.  Yes. 

''Fourth — Was  the  plaintiff  warned  by  the  conductor 
or  trainmen  and  by  bystanders  not  to  get  off  the  car  while 
the  same  was  in  motion  ? 

"Ans.  No. 

"  Fifth — Did  the  plaintiff  leave  the  car  while  the  train 
was  in  motion  by  stepping  down  the  steps  of  the  car 
platform  after  having  been  warned  not  to  do  so  by  the 
railway  company's  servants  and  employes  and  others? 

"Ans.  No. 

"Sixth — Could  the  plaintiff,  by  the  exercise  of  such  care 
with  respect  to  alighting  or  not  alighting  from  the  train  when 
the  same  was  in  motion,  as  an  ordinarily  prudent  person 
would  have  exercised  under  the  circumstances,  have  avoided 
the  injury  complained  of? 

"Ans.  No.  H.  L.  Littrell, 

"  Foreman.^ 
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The  testimony  upon  the  principal  questions  involved  is 
conflicting  and  therefore  proper  to  sabmit  to  a  jury. 

The  plaintifis  in  error  complain  of  the  instructions, 
which  must  be  construed  togethe)*.  Those  given  by  the 
court  on  its  own  motion  are  as  follows : 

'*  The  particular  wrong,  which  charges  as  the  ground  of 
the  action,  is  that  the  said  defendant  negligently  and  care- 
lessly failed  and  refused  to  allow  her  a  reasonable  time  to 
alight  from  its  cars  at  said  station,  and  that  it  negligently 
and  carelessly  started  its  said  cars,  in  which  she  was  a  pas- 
senger, before  she  had  a  reasonable  time  to  alight  therefrom, 
and  that  in  consequence  thereof  she  was  violently  thrown 
down  upon  the  platform  at  said  station,  by  reason  of  which 
she  was  bruised  and  otherwise  injured.  She  charges  that 
in  consequence  of  said  injuries  she  has  suffered  great  pain 
and  is  permanently  sick  and  afflicted,  to  her  damage. 

"Second — The  defendant  for  answer  denies  all  the  alle- 
gations of  negligence  in  plaintiff^s  petition,  and  charges 
that  whatever  injuries  were  received  by  her,  if  any,  were 
in  consequence  of  her  own  negligence  in  attempting  to 
alight  from  said  train  while  the  same  was  in  motion,  con- 
trary to  the  instructions  and  cautions  of  its  agents  and 
servants  and  others  given  at  the  time  in  question.  The 
plaintiff  for  reply  denies  all  the  allegations  of  negligeoce 
on  her  part. 

"Third — The  burden  of  proof  in  this  case  is  upon  the 
plaintiff  in  the  first  instance,  and  in  order  to  recover  she 
must  establish  the  truth  of  the  material  allegations  of 
her  petition  by  a  preponderance  of  testimony.  If  the 
preponderance  is  with  the  defendant,  or  if  the  testimony  is 
evenly  balanced,  yon  would  have  to  find  for  the  defendant. 

"Fourth — ^The  burden  or  preponderance  of  testimony 
does  not  necessarily  depend  upon  the  number  of  witnesses 
who  have  testified  for  the  respective  sid^.  In  determin* 
ing  the  question  you  are  at  liberty  to  take  into  considera- 
tion the  interest  of  the  witnesses,  or  any  of  them,  in  the 
13 
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result  of  your  verdict,  their  relationship  to  the  parties  in 
interest,  if  any,  their  intelligence,  their  means  or  oppor- 
tunities for  knowing  the  truth  of  the  matters  about  which 
they  testify,  the  reasonableness  or  unreasonableness  of  tlieir 
stories,  the  extent  to  which  they  are  corroborated  by  other 
witnesses,  if  at  all.  You  may  note  the  appearance  and 
demeanor  while  upon  the  witness  stand  before  you ;  and 
observe  the  candor  and  fairness  with  which  they  testify  or 
the  want  of  these  qualities,  and  determine  for  yourselves 
the  weight  or  credit  which  should  be  given  to  the  testi- 
mony of  the  several  witnesses. 

"Fifth — By  section  3,  art  1,  of  chapter  72  of  our  Com- 
piled Laws  it  is  provided  as  follows:  'Every  railroad  com- 
pany as  aforesaid  shall  be  liable  for  all  damages  inflicted 
upon  the  person  of  passengers  while  being  transported  over 
its  road,  except  in  cases  where  the  injury  done  arises  from 
the  criminal  n^ligence  of  the  persons  injured,  or  when  the 
injury  complained  of  shall  be  the  violation  of  some  express 
rule  or  regulation  of  the  said  road  actually  brought  to  his 
or  her  notice.'     Excepted  to  by  defendant. 

"Sixth — The  term  criminal  negligence,  as  it  is  used  in 
the  statute  above  quoted,  is  defined  to  be  gross  negligence. 
It  is  such  n^ligence  as  would  amount  to  a  flagrant  and 
reckless  disregard  of  her  own  safety  and  amount  to  a  will- 
ful indifl*erence  to  the  injury  liable  to  follow.  Excepted 
to  by  defendant. 

"Seventh — Should  you  find  from  the  testimony  that  the 
train  on  which  the  plaintiff  was  riding  did  not  stop  at 
Elkhorn  station  a  suflBcient  time  to  permit  plaintiff  to 
alight  therefrom,  and  that  she  afterwards  attempted  to  step 
or  leap  therefrom  while  said  train  was  in  motion,  you 
should  next  determine  whether  she  was,  in  trying  to  alight 
while  the  train  was  in  motion,  guilty  of  such  gross  or 
criminal  negligence  as  is  defined  in  the  last  paragraph. 
Excepted  to  by  defendant. 

**  Eighth — Should  you,  however,  find  that  the  plaintiff 


Vol.  33]       SEPTEMBER  TERM,  1891.  147 


O.  A  B.  V.  B.  Co.  Y.  Chollette. 


had  a  reasonable  and  sufiBcient  time  to  alight  from  said 
train  and  reach  the  depot  platform  in  safety  while  said 
train  was  at  rest,  then  the  defendant  would  not.be  liable  in 
the  action,  and  you  should  so  find.  Excepted  to  by  de* 
fendant. 

'^  Ninth — Should  you  find  that  plaintiff  did  not  have  a 
sufficient  time  to  alight  from  the  said  train  as  above  ex- 
plained, but  that  she  was  guilty  of  gross  or  criminal  negli- 
gence in  alighting  while  the  train  was  in  motion,  you  will 
find  for  the  defendant.     Excepted  to  by  defendant. 

''Tenth — Should  you  find  that  defendant's  train  did 
Dot  stop  at  Elkhom  station  long  enough  to  enable  the 
plaintiff  to  alight  from  the  car  in  which  she  was  riding, 
and  that  she  was  not  guilty  of  such  gross  or  criminal  neg- 
ligence as  here  defined  in  attempting  to  alight  while  the 
train  ^as  in  motion,  you  should  next  determine  from  the 
testimony  whether  or  not  the  plaintiff,  at  the  immediate 
time  of  the  injury  in  question,  was  guilty  of  violating  any 
express  rnle  or  regulation  of  defendant  company  for  the 
safety  of  passengers  upon  its  trains,  and  whether  she  had 
actual  notice  of  such  rule  or  regulation. 

''  Eleventh — If  you  find  that  at  And  prior  to  the  time  in 
question  there  existed  an  express  rule  or  regulation  of  the 
defendant  company  that  passengers  should  not  stand  upon 
the  platform  of  the  cars  while  the  train  was  in  motion,  and 
that  such  rule  or  regulation  was  actually  before  that  time 
brought  to  plaintiff's  knowledge  by  means  of  notices 
posted  upon  the  doors  of  defendant's  cars,  and  if  she  went 
upon  the  platform  of  the  moving  train  in  violation  of  such 
express  rule  or  regulation  and  attempted  to  step  therefrom 
to  the  depot  platform,  she  could  not  recover  in  this  case ; 
but  if  she  was  in  the  act  of  leaving  the  train  at  the  time 
the  train  started,  then  the  standing  upon  such  platform 
would  not  be  a  violation  of  such  rule  or  regulation,  al- 
though the  train  may  have  been  in  motion.  Excepted  to 
by  defendant. 
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"  Twelfth— The  fact,  if  it  is  a  fact,  that  the  defendant's 
train  did  not  stop  at  the  station  long  enough  to  enable 
plaintiff  to  alight  therefrom,  would  not  of  itself  excuse 
plaintiff  or  justify  her  stepping  from  the  train  while  in 
motion.  A.  M.  Post,  JudgeP 

The  court,  also  at  the  request  of  the  plaintiff,  gave  the 
following  instructions : 

^'Youare  instructed  that  a  passenger  upon  a  railroad 
train,  is  entitled  to  a  reasonable  time  to  leave  or  alight 
from  the  car  in  which  he  is  riding,  when  a  train  is  stopped 
for  that  purpose,  and  when  reasonable  time  is  not  in  fact 
given  in  which  to  alight  in  safety,  if,  in  attempting  to  do 
so,  injuries  result  to  him,  he  is  entitled  to  recover  from  the 
railroad  company  for  such  injuries,  unless  in  doing  so  he 
is  guilty  of  criminal  negligence,  as  elsewhere  defined  in 
these  instructions,  or  unless  in  doing  so  he  is  violating 
some  express  rule  or  regulation  of  said  railroad  actually 
brought  to  his  notice.     Excepted  to  by  defendant. 

'*  If,  from  the  evidence  in  this  case,  yon  find  that  the 
defendant's  train  did  not  stop  at  the  station  at  Elkhorn 
long  enough  to  enable  the  plaintiff,  Eliza  Chollette,  to  leave 
the  car  in  which  she  was  riding,  and  reach  the  platform 
while  the  train  was  standing  and  before  it  was  again  started^ 
and  that  she  was  thrown  or  precipitated  therefrom,  or  that 
she  stepped  therefrom  onto  the  depot  platform  after  the 
train  w«s  started  and  was  in  motion,  it  is  for  you  to  say, 
upon  consideration  of  all  the  evidence  upon  that  ques- 
tion, whether  she  was  guilty  of  criminal  n^ligence,  as 
elsewhere  defined  in  these  instructions.  Excepted  to  by 
defendant. 

''If  you  find  from  the  evidence  in  this  case  that  the 
plaintiff,  or  her  husband  in  her  behalf,  applied  to  the  agent 
or  person  in  charge  of  the  station  office  situated  on  the  de- 
fendant's right  of  way  at  Wahoo  for  a  ticket  for  her  trans- 
portation to  Elkhorn,  and  that  such  agent  or  person  so  in 
charge  of  said  station  office^  in  response  to  such  application^ 
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sold  her,  or  her  husband  in  her  behalf,  a  local  book  ticket 
for  her  transportation  to  Elkhorn,  and  that  she  boarded 
A  passenger  car  running  upon  defendant's  line  of  road,  in 
pursuance  of  the  direction  of  persons  in  charge  of  said  car 
the  ordinary  carriage  of  passengers  riding  over  said  road, 
or  of  the  train  of  cars,  and  that  the  same  was  used  for 
and  continued  in  said  car  without  changing  cars  until 
she  reached  her  destination  at  Elkhorn,  such  facts  would 
constitute  a  valid  and  binding  contract  and  undertaking  hj 
the  defendant  to  safely  carry  the  plaintiff  from  Wahoo  to 
Elkhorn,  notwithstanding  the  fact  that  Elkhorn  is  not 
situated  upon  defendant's  line  of  railroad,  and  is  situated 
cipon  theU.  P.  railroad  at  a  point  several  miles  beyond  the 
terminus  of  the  defendant's  road. 

"Given  with  this  addition :  That  the  liability  of  this  de- 
fendant in  such  case  would  be  the  same,  neither  greater  nor 
less  than  if  such  injury  had  occurred  at  a  station  on  their 
own  line  of  road.  A.  M.  Post,  Judge.^' 

These  instructions,  taken  together,  state  the  law  correctly. 
The  law  of  this  case  was  settled  on  the  former  hearing  and 
need  not  be  repeated  here.  The  plaintiff  in  error  asked 
the  court  to  direct  a  verdict  for  the  defendant  below.  This 
instruction  was  properly  refused,  as  there  were  questions  of 
fact  involved  in  the  case  proper  to  be  submitted  to  a  jury. 
There  is  no  error  in  the  record  and  the  judgment  is 

Affirmed. 

The  othei:  judges  concur. 
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Charles  K,  Lababee  v.  John  Klobtebman  et  al» 

[FiLBD  OCTOBKB  7,  1691.] 

1.  BoTiew:  Motiok  fob  New  Tbial:  Thk  Absiokmient  in  » 

motion  for  «  new  trial,  of  errors  of  l«w  ooeorring  at  the  trial,  ia 
raffldent  to  entitle  a  party  to  review  the  mlingi  of  the  diatrict 
oonrt  on  the  admission  or  rejection  of  testimony. 

2.  Eridenoe ;  Collxction  RsaiSTEBa  or  loan  registen  are  i 

missible  in  OTidence  as  books  of  aooonnt. 


a  Witnesses:  Rbfbbshiko  Mbhoby.  A  witness  may  reftesh  hia 
memory  from  a  memorandum  made  at  or  near  the  time  the 
transaction  mentioned  in  it  took  place,  eyen  though  the  memo- 
randum was  not  made  by  himself,  if,  after  seeing  it,  he  has  » 
personal  recollection  of  the  facts  therein  stated,  and  can  testify 
of  them  of  his  own  recollection. 


4.  ;  .    Such  memorandum  is  admissible  without  the 

corroborating  testimony  of  the  person  who  made  the  same,  if 
beyond  the  reach  of  the  process  of  the  court,  his  whereabonta 
being  unknown,  upon  proof  of  bis  handwriting. 

B.  Eridenoe:  Ebbob  Cubed.  Error  cannot  be  predicated  npon 
the  exdnsion  of  testimony,  where  it  is  subsequently  leceiyed  ift 
eyidenoe. 

6.  Frinoipal  and  Surety :  Bond  Guabantbbino  Patmxnt  or 

Notes.  The  firm  of  W.  &  W.  gave  a  bond  to  L.,  with  sureties,, 
by  the  terms  of  which  the  sureties  guaranteed  the  payment, 
thirty  days  after  their  maturity,  of  all  notes  secured  by  chattela 
or  real  estate,  which  W.  &  W.  should  sell  to  L.  Held,  That  the 
sureties  are  not  liable  for  the  payment  of  any  note  transferred 
by  their  principals  to  the  obligee  in  the  bond,  for  a  considera- 
tion other  than  money  at  the  time  paid  or  promised  to  be  paid. 

7.  Instructions:  Non-Pbbjudicial  Ebbob.    A  yerdict  will  not 

be  set  aside  for  the  giving  of  an  instruction  uncalled  for  by  the 
evidence,  if  not  prejudidal  to  the  rights  of  the  party  complaining. 


8.  ■  :  Inference.    When  a  material  fact  may  be  inferred  from 

the  testimony  in  a  case,  it  is  proper  to  submit  such  inference  to> 
the  jury  by  instruction. 


9. 


Beld^  No  reversible  error  in  the  charge  of  the  court. 


Vol.  33]       SEPTEMBER  TERM,  1891.  151 


Labftrea  ▼.  Klosterman. 


Erbob  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Appelget,  J. 

0.  P.  ifflwon,  Robert  Ryan^  and  F.  W.  Levna^  for 
plaintiff  in  error,  cited:  As  to  the  admission  of  the  collec- 
tion roister:  Martin  v.  Scottf  12  Neb.,  48;  Masters  v. 
Marsh,  19  Id.,  466;  Van  Every  v.  Fitzgerald,  21  Id.,  36 ; 
Pollard  V.  Turner,  22  Id.,  366.  As  to  the  defense  of  usury : 
Chreen  ».  Kemp,  13  Mass.,  515;  Bridge  v,  Hubbard,  15 
Id.,  96,  103;  French  v.  ShotweU,  5  Johns.  Ch.  [N.  Y.]> 
556;  Reading  v.  Weston,  7  Conn.,  409;  Loomis  v.  Eaton, 
32  Id.,  550;  Raskins  v.  Calhoun,  45  Ala.,  582;  Fielder  v. 
Vamer,  Id.,  429;  WiUiams  v.  T'dt,  36  N.  Y.,  319;  BUU 
ington  ».  Wagoner,  33  Id.,  31,  34;  Post  v.  Bank,  7  Hill 
[N.  Y.],  391 ;  Stephens  v.  Muir,  8  Ind.,  352;  Oatchen  v. 
Coleman,  13  Id.,  568;  Austin  v.  ChiUenden,  33  Vt,  553; 
Ransom  v.  Hays,  39  Mo,,  446 ;  Draper  v.  Emerson,  22 
Wis.,  147. 

Marquett,  Deweese  &  Hall,  and  8.  H.  Steele,  contra,  cited, 
as  to  the  admissibility  of  the  collection  register :  MiUigan 
V.  Butcher,  23  Neb.,  683 ;  Volker  v.  Bank,  26  Id.,  603. 
As  to  the  motion  for  a  new  trial :  Harvey  v.  Osbom,  65 
Ind.,  636 ;  0,j  etc,,  R»  Co.  v,  Hemberger,  43  Id.,  462 ;  Sher~ 
lock  V.  Ailing,  44  Id.,  184 ;  Meek  v.  Keene,  47  Id.,  77 ; 
Midland,  etc.,  22.  Co,  v.  McCartney,  1  Neb.,  402;  Oropsey 
V.  Wiggenhom,  3  Id.,  117;  MiUs  v.  Miller,  2  Id.,  317; 
Shaffer  v.  Maddox,  9  Id.,  211;  Tom^r  v.  Densmore,  8  Id., 
391 ;  Cook  v.  PickereU,  20  Id.,  436.  As  to  the  instructions : 
OHara  v.  Wells,  14  Neb.,  403 ;  Bartling  v.  Behrends,  20 
Id.,  211;  Campbdl  v.  Holland,  22  Id.,  607.  As  to  the 
construction  of  the  bond  and  liability  of  sureties  for  notes 
transferred  on  original  consideration :  Brandt,  Surety- 
ship &  Guaranty,  sees.  9,  79;  1  Benj.,  Sales,  sees.  1,  2; 
WiUiameon  v.  Berry,  8  How.  [U.  S.],  544;  1  Parsons, 
Contracts  [7th  Ed.],  sec.  2,  p.  521 ;  Huthmacher  r.  Harris, 
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38  Pa.  St.,  498;  Mackaness  v.  Longy  85  Id.,  158,  163; 
Edwards  v.  Cottrell,  43  la.,  194,  204;  Wiitkowaky  v.  Was- 
son,  71  N.  Car.,  451 ;  MUchell  v.  Gile,  12  N.  H.,  390;  Vail 
V.  Strongy  10  Vt.,  457 ;  ElweU  v.  Chamberlin,  31  N.  Y., 
624 ;  Long  v.  Fuller,  21  Wis.,  123 ;  Shire  v.  Bank,  70  Mo., 
528;  Speigle  v.  MeredUh,  4  Bis.  [U.  S.],  123;  Winfield, 
Adjudged  Words  &  Phrases,  68 ;  Comers  v.  Davis,  12  Bush 
[Ky.],  241;  Ernst  v.  Cummings,  55  Cal.,  179;  Bron- 
son  V.  Noyea,  7  Wend.  [N.  Y.],  188;  Magee  v.  Kast,  49 
Cal.,  141 ;  Cookv.  Bradley,  7  Conn.^  57;  Bean  v.  Burbaiik, 
16  Me.,  458;  Broion  v.  Adams,  1  Stewart  [Ala.],  51 ;  Peo- 
ple V.  Shall,  9  Cow.  [N.  Y.],  778 ;  Lees  v.  Whitcomb,  2 
Mo.  &  P.  [Eng],  86;  Sykes  v.  Dixon,  9  A,  &  E.  [Eng.], 
693 ;  Bates  v.  Cort,  3  Dow.  &  By.  [Eng.]  676 ;  James  v. 
Williams,  5  B.  &  Ad.,  1109 ;  Schermerhom  v,  Vanderheyden, 
1  Johns.  [N.  Y.],  139;  Emery  v.  Chase,  5  Greenl.  [Me.], 
232 ;  Howes  v.  Barker,  3  Johns.  [N.  Y.],  506 ;  Veacock 
V,  McCaU,  Gilpin  [U.  S.],  329;  Cutter  v.  Reynolds,  8  B. 
Mon.  [Ky.],  596;  MUchell  v.  Williamson,  6  Md.,  210;  2 
Daniel,  Neg.  Inst  [3d  Ed.],  sec.  1316, 1318, 1319;  Proctor 
V.  KeUh,  12  B.  Mon.  [Ky.],  252;  Overdser  v.  Wiley, 
30  Ala.,  709 ;  Jones  v.  Miller,  1 2  Mo.,  408 ;  Otoen  v.  Ste- 
vens,  78  111.,  462;  Parmelee  v.  Thompson,  4:b  N.  Y.,  58; 
Peelman  v,  Peelman,  4  Ind.,  612;  Q'owhurst  r.  Laver^ 
ack,  16  Eng.  Law  &  Eq.,  499 ;  Gibson  v.  Renne,  19  Wend. 
[N.  Y.],  389 ;  Miller  v.  Holbrook,  1  Id.,  317;  StUk  v.  My- 
rick,  2  Camp.  [Eng.],  317 ;  Reynolds  v,  Nugent,  25  Ind., 
328;  McCarthy  v.  Bldg,  Ass\  61  la.,  287;  Westhead  v. 
Sproson,  6  Hurl.  &  N.  [Eng.],  728;  MorreU  v.  Cowan,  6 
L.  R.  Ch.  Div.  [Eng.],  166;  Boyd  v.  Moyle,  2  C.  B.  [Eng.], 
644. 

NORVAL,  J. 

This  suit  was  brought  by  the  plaintiff  in  error  against 
J.  Robert  Williams  and  W.  H.  Westover,as  principals,  and 
John  Klosterman,  Abel  Hill,  and  Archibald  F.  Coon,  as 
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sureties^  upon  a  certain  bond  given  by  the  defendants  to  one 
Henry  E.  Lewis,  of  which  the  following  is  a  copy : 

"  Know  all  men  by  these  presents,  that  we,  W.  H.  West- 
over  and  J.  Robert  Williams,  of  David  City,  Butler  county, 
Nebraska,  as  principals,  and  Abel  Hill,  J.  Klosterman, 
and  A.  F.  Coon,  as  sureties,  are  held  and  firmly  bound 
unto  Henry  E.  Lewis,  of  Lincoln,  Lancaster  county,  Ne- 
braska, his  heirs  and  assigns,  in  the  sum  of  $10,000.  For 
the  payment  of  which,  well  and  truly  to  be  made,  we  jointly 
and  severally  bind  ourselves,  our  heirs,  our  executors,  and 
assigns,  firmly  by  these  presents.  Given  under  our  hands 
and  seals  this  15th  day  of  November,  A.  D.  1883. 

^'The  condition  of  this  obligation  is  such,  that  whereas, 
the  said  W.  H.  Westover  and  J.  Robert  Williams  are 
about  to  sell  to  said  Henry  E.  Lewis  within  the  next  two 
years,  promissory  notes  secured  by  chattel  or  real  estate 
mortgages,  and  to  indorse  the  said  notes  to  the  said  Lewis, 
and  have  entered  into  an  agreement  as  parties  of  the  first 
part,  with  the  said  Lewis  as  party  of  the  second  part,  for 
good  and  sufficient  consideration  therein  expressed,  to  guar- 
antee to  said  Lewis,  and  to  his  assigns,  payment  within 
thirty  days  after  maturity  of  each  and  every  one  of  the 
promissory  notes  so  sold  to  said  Lewis  by  them,  and 
indorsed  as  aforesaid,  with  accrued  interest,  and  to  collect 
the  said  notes  without  expense  or  charge  therefor  to  the 
said  Lewis,  or  the  assigns  thereof,  and  to  waive  protest, 
demand,  and  notice  of  non-payment  on  each  and  every  one 
of  the  notes  so  sold  to  the  said  Lewis  by  them,  and  have 
agreed  with  the  said  Lewis,  if  any  of  the  said  notes  are 
not  paid  within  thirty  days  afler  maturity,  to  forthwith 
pay  such  note  or  notes  to  the  said  Lewis,  or  his  assigns, 
and  to  look  to  the  maker  or  makers  thereof  for  payment 
to  them  of  the  same,  and  have  expressly  stipulated  that 
the  said  agreement  shall  be  of  the  same  force  and  effect  be- 
tween the  said  parties,  of  the  first  part  and  the  assignees  of 
notes  sold  to  said  Lewis  by  said  parties  of  the  fii*st  part, 
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whether  assigned  with  or  without  recourse,  as  between  said 
parties  of  the  first  part  and  said  Lewis  himself: 

"  Now,  therefore,  if  the  said  W.  H.  Westover  and  J* 
Robert  Williams  shall  pay,  or  cause  to  be  paid,  to  the  said 
Henry  E.  Lewis,  or  his  lassigns,  within  thirty  days  after 
their  maturity,  each  and  every  one  of  the  said  notes  sold 
to  the  said  Lewis,  as  aforesaid,  with  the  interest  thereon 
accrued,  and  shall  faithfully  perform  all  the  above  men- 
tioned agreements,  the  above  obligation  to  be  void ;  other- 
wise to  be  and  remain  in  full  force  and  virtue. 

"  W.  H.  Wbstoveb. 
"  J.  Robert  Williams. 
"Abel  Hill, 
"  J.  Klosterman. 
"  A.  F.  Coon. 

''  Sealed  and  signed  in  the  presence  of 
"A.  G.  Wolfenbarqer." 

The  plaintiff  alleges,  in  effect,  that  said  Westover  and 
Williams  sold  to  said  Lewis  notes  against  the  following 
named  parties  and  for  the  amounts  named,  to-wit : 

E.  F.Ruth $308  40 

W.  A.  Baxter 117  75 

6.  S.  McElvain 105  87 

Charles  E.  Warren 130  63 

Richard  Duval 186  95 

John  Esch 249  81 

A.  S.  Wright 127  75 

J.  W.  Taylor 118  90 

Charles  H.  Simpson 633  17 

S.  J.  Herdman 91  45 

Henry  Draper 46  00 

James  Dowers 85  90 

P.  S.  Gaskell 54  00 

John  Baker 120  00 

John  Bredwell 120  35 
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That  each  of  said  notes,  except  the  one  made  by  Simp-^ 
son,  was  indorsed  "  Pay  to  H.  E.  Lewis,  or  order,  protest, 
demand,  and  notice  of  non-payment  waived,  Westover  & 
Williams ;''  that  said  Lewis  sold  and  assigned  all  of  said 
notes  to  the  plaintiff;  that  said  notes  are  more  than  thirty 
days  past  due,  and  no  part  thereof  has  been  paid,  and  that 
there  is  due  thereon  from  the  defendants  to  the  plaintiff 
the  sum  of  $2,098.37,  with  interest  from  November  1^ 
1885. 

The  defendants  Hill,  Coon,  and  Klosterman  filed  an  an* 
ewer,  which  consists  of 

First — A  denial  of  each  allegation  of  the  petition  not 
expressly  admitted ;  admits  the  signing  of  the  bond,  but 
denies  its  delivery,  and  alleges  that  the  bond  was  without 
consideration. 

Second — Allies  that  the  bond  was  delivered  to  Lewis 
with  the  express  understanding  and  agreement  that  said 
Lewis  would  furnish  to  said  Westover  &  Williams  five  to> 
ten  thousand  dollars  more  money  to  handle  and  loan  on 
chattel  mortgage  security,  which  was  the  only  thing  that 
caused  said  bond  to  be  executed  and  delivered;  that  Lewis 
never  furnished  any  money  whatever  to  loan. 

Third — Denies  that  the  notes  described  in  the  petition 
were  sold  by  Westover  &  Williams  to  Lewis;    that  if 
Lewis  paid  any  consideration  for  the  notes,  he  got  them  by 
exchange  for  other  notes  or  in  payment  of  a  debt  claimed 
to  be  due  him  from  Westover  &  Williams. 

Fourth — That  none  of  the  notes  mentioned  in  the  peti- 
tion were  secured  by  mortgage. 

Fifth — That  the  arrangement  whereby  the  notes  were- 
acquired  was  simply  a  device  to  cover  the  exaction  of 
usury. 

Sixth— That  the  notes  given  by  E.  F.  Ruth,  S.  S.  Mc- 
Elvain,  Charles  E.  Warren,  John  Bredwell,  Richard  Du- 
val, John  Esch,  A.  S.  Wright,  Jr.,  J.  W.  Taylor,  S.  J. 
Heidman,  Henry  Draper,  James  Dowers,  P.  S.  Gaskill^ 
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and  John  Baker  were  paid  hy  the  makers  thereof  and  by 
Westover  &  Williams.  That  the  note  of  Charles  H.  Simp- 
son was  never  in  the  hands  of  Westover  <&  Williams,  and 
was  never  by  Lewis  bought  from  Westover  &  Williams; 
that  none  of  the  notes  were  secured  by  mortgage;  that  the 
notes  of  W.  A.  Baxter,  8.  S.  McElvain,  and  H.  S.  Wright 
Jr.,  were  renewals  of  old  notes  held  by  Lewis,  and  that 
Westover  &  Williams  only  acted  as  the  agents  of  Lewis  in 
taking  them. 

The  reply  admits  the  payment  of  the  Bred  well  note; 
denies  all  other  averments  of  the  answer,  and  alleges  that 
the  renewal  of  the  Simpson  note  was  made  with  the  writ- 
ten consent  of  the  defendants  Klosterman  and  Cloon ;  that 
their  liability  should  not  be  varied  from  what  it  had  been 
•on  the  original  note,  if  thereon  liable. 

A  verdict  was  returned  for  Coon,  Hill,  and  Klosterman, 
and  one  in  favor  of  the  plaintiff  and  against  Westover  & 
Williams. 

Numerous  rulings  of  the  trial  judge,  on  the  admission  or 
exclusion  of  testimony,  are  assigned  for  error  in  this  court. 
The  defendants  in  error  contend  that  these  rulings  cannot 
be  reviewed,  for  the  reason  that  the  alleged  errors  were  not 
specifically  pointed  out  in  the  motion  for  a  new  trial.  The 
third  assignment  in  the  motion  is  *'  For  errors  of  law  oc- 
curring at  the  trial  duly  excepted  to."  This  assignment 
does  not  specifically  point  out  the  rulings  complained  of, 
and  in  several  cases  reported  in  the  earlier  Nebraska  Re- 
ports, commencing  with  Jf.  P.  Ry,  Co.  v,  McCartney ^  I 
Neb.,  402,  it  has  been  held  that  such  an  assignment  in  a 
motion  for  a  new  trial  is  too  general  to  challenge  the  at- 
tention of  the  trial  court  to  its  rulings  on  the  admission  or 
rejection  of  testimony ;  and  that  the  motion  must  specific- 
ally point  out  the  evidence  admitted  or  excluded.  But 
these  decisions  are  not  applicable  to  the  statute  now  in 
force  governing  motions  for  new  trials.  It  will  be  ob- 
served that  the  assignment  in  the  motion  in  this  case  is  in 
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the  language  of  the  eighth^  or  last  subdivision  of  section 
314  of  the  Co<Ie^  and  is  one  of  the  grounds  upon  which  a 
new  trial  may  be  granted.  While  it  is  true  this  section 
was  in  force  at  the  time  the  decisions  referred  to  were  made^ 
yet  the  I^islature  subsequently,  in  1881,  amended  section 
317  of  the  Code  by  providing  that  it  shall  be  sufficient,  in 
assigning  the  grounds  of  the  motion,  to  state  the  same  in 
the  language  of  the  statute,  and  without  further  or  other 
particularity.  It  is  evident  that  it  is  within  the  scope  and 
meaning  of  the  statute  that  all  errord  occurring  during  a 
trial,  to  be  available  in  the  supreme  court,  must  be  pre- 
served by  bill  of  exceptions,  such  as  the  rulings  on  the 
admission  or  rejection  of  testimony,  are  covered  by  the 
assignment  of  '' errors  of  law  occurring  at  the  trial/^  Tiii& 
change  in  the  statute,  however,  does  not  obviate  the  neces- 
sity of  pointing  out  specifically,  in  the  petition  in  error  the 
particular  rulings  which  are  claimed  to  be  erroneous.  The 
objection  of  the  defendants  in  error  to  our  reviewing  the 
rulings  of  the  court  below,  in  admitting  or  rejecting  evidence, 
must  be  overruled. 

The  first  error  assigned  in  the  petition  in  error  is  that 
the  court  erred  in  not  permitting  Henry  E.  Lewis  to  tes- 
tify as  to  the  description  of  the  note  given  by  S.  J.  Herd- 
man.  It  appears  that  the  Herd  man  and  several  of  the 
other  notes  mentioned  above  had  been  sent  to  Westover  & 
Williams  for  collection,  and  were  not,  at  tlie  time  of  the 
trial,  in  the  possession  of  the  plaintiff.  It  appears,  from 
page  33  of  the  bill  of  exceptions,  that  the  court  excluded 
the  testimony  of  Lewis,  giving  a  description  of  the  Herd- 
man  note,  on  the  ground  that  the  witness  stated  that  he  wa» 
testifying  from  a  memorandum  recently  made  by  his  clerk 
from  the  witness's  loan  register,  or  from  the  petition  filed 
in  the  case.  The  record  discloses  that  afterwards  the  court 
reconsidered  its  ruling  and  Mr.  Lewis  was  permitted  to  tes- 
tify fully  as  to  the  date  of  the  note,  amount,  when  due,  and 
that  it  was  indorsed  in  the  usual  way  by  J.  Robert  Will- 
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iamSy  and  Westover  &  Williams.  If  there  was  any  error 
in  the  first  ruling,  it  was  afterwards  cured  hj  admitting 
the  testimony  previously  excluded. 

The  second  assignment  is  'Hhat  the  court  erred  in  ad- 
mitting in  evidence  the  so-called  note  of  James  Dowers,  to 
which  was  no  signature/'  The  objection  to  the  introduc- 
tion of  the  note  was  on  the  ground  of  incompetency.  It 
was  one  of  the  notes  mentioned  in  the  petition  which  the 
defendants  claim  was  paid.  They  called  the  maker  of  the 
note,  who  testified  that  he  paid  it  to  the  firm  of  Westover 
<&  Williams;  that  it  was  by  them  delivered  to  him,  and  he 
tore  ofi*  his  signature.  The  note  was  clearly  admissible  as 
tending  to  show  payment  But  the  record  discloses  that 
the  plaintiff^s  objection  to  the  admission  of  the  note  in 
•evidence  was  sustained.  The  defendants  are  the  only  ones 
who  were  prejudiced  by  the  ruling,  and  they  are  not  com- 
plaining. 

The  third,  fourth,  fifth,  sixth,  seventh,  ninth,  tenth,  and 
eleventh  assignments  present  the  same  question  as  the  ad- 
missibility of  certain  entries  in  the  loan  register  and  the 
collection  register  of  Westover  &  Williams,  with  reference 
to  the  notes  of  Herdman,  Baxter,  McElvain,  and  Wright 
Each  of  the  notes  the  witness  H.  E.  Lewis  testified  he  had 
purchased  of  Westover  &  Williams  during  the  time  the 
bond  was  in  force.  Nelson  Westover  testified  that  he 
bought  the  Herdman  note  from  Westover  &  Williams, 
and  that  he  sold,  indorsed,  and  transferred  the  same  to 
Mr.  Lewis.  W.  H.  Westover  gave  testimony  to  the  effect 
that  the  Herdman  note  was  sold  by  his  firm  to  Nelson 
Westover;  that  the  firm  afterwards  received  it  back  for 
collection  from  him,  and  not  from  Mr.  Lewis.  For  the 
purpose  of  corroborating  the  testimony  of  the  two  West- 
overs,  and  to  show  that  Mr.  Lewis  never  received  the  note 
in  question  from  Westover  &  Williams,  entries  in  the  loan 
and  collection  roisters  of  that  firm  were  received  in  evi- 
dencCi  over  the  objections  and  exceptions  of  the  plaintifi. 
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With  like  objections  and  exceptions  other  entries  contained 
in  the  same  books  were  introduced  to  show  that  the  Bax- 
ter, McElvain,  and  Wright  notes,  mentioned  in  the  peti- 
tion, were  renewals  of  former  notes  made  hy  the  same 
parties  and  owned  by  Mr.  Lewis. 

The  testimony  was  upon  important  issues  involved  in 
the  case,  upon  which  there  was  a  sharp  conflict  in  the  evi- 
dence. It  is  obvious  that  if  Lewis  did  not  purchase  these 
notes  from  Westover  &  Williams,  the  plaintiff  could  not 
recover  therefor  in  this  action.  If  the  Herdman  note  was 
sold  by  the  principals  in  the  bond  to  Nelson  Westover, 
and  by  him  to  Lewis,  it  could  not  have  been  purchased  by 
Lewis  of  Westover  &  Williams,  as  he  testified. 

It  is  equally  clear  if  Westover  &  Williams  renewed 
any  of  the  old  notes  sold  by  the  firm  of  Roberts,  West- 
over  &  Williams  to  Lewis,  and  such  renewals,  when  turned 
over  to  Lewis,  were  indorsed  by  Westover  &  Williams, 
that  the  sureties  are  not  liable  for  their  payment  They 
never  bound  themselves  to  pay  such  notes.  The  extent  of 
the  undertaking  of  the  sureties  was  to  pay  such  secured 
notes  as  their  principals  should  sell  to  Lewis  if  the  same 
were  not  paid  within  thirty  days  after  their  maturity. 

The  material  inquiry,  therefore,  is,  were  these  books  ad- 
missible in  evidence  under  section  346  of  the  Civil  Code? 
It  provides  that  ''Books  of  accounts,  containing  charges  by 
one  party  against  the  other,  made  in  the  ordinary  course  of 
business,  are  receivable  in  evidence  only  under  the  follow- 
ing circumstances,  subject  to  all  just  exceptions  as  to  their 
credibility:  First — The  books  must  show  a  continuous 
dealing  with  persons  generally,  or  several  items  of  charges 
at  different  times  against  the  other  party  in  the  same  book. 
Second — It  must  be  shown  by  the  party's  oath,  or  other- 
wise, that  they  are  his  books  of  original  entries.  Third 
— ^It  must  be  shown  in  like  manner  that  the  charges  were 
made  at  or  near  the  time  of  the  transaction  therein  entered, 
unless  satisfactory  reasons  appear  for  not  making  such 
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proof.  Fourth — The  charges  must  also  be  verified  hy  the 
party  or  the  clerk  who  made  the  entries^  to  the  effect  that 
they  believe  them  just  and  true^  or  a  sufficient  reason  must 
be  given  why  the  verification  is  not  made.''  Neither  of 
the  books  contain  charges  against  the  plaintiff,  Mr.  Lewis^ 
nor  any  one  else.  Each  page  contains  several  columns  and 
numerous  lines  across  the  page.  There  is  a  heading  at  the 
top  of  each  column  to  explain  the  entries  therein.  The 
heading  is  as  follows:  "No.,  Payer's  Name,  P.  O.  Ad- 
dress, Kind  of  Claim,  Date  of  Instrument,  Amount,  In- 
terest From,  Due  When,  From  Whom  Received,  Their 
Number,  Original  Payee's  Name,  When  Received,  To 
Whom  We  Remit,  P.  O.  Address."  The  purpose  of 
making  the  entries  in  these  books,  or  roisters,  as  they  are 
called,  was  to  keep  track  of  collections  received  by  the 
firm  and  loans  made  by  it.  Neither  of  the  books  received 
in  evidence  is  a  ''book  of  account"  within  the  meaning  of 
the  section  quoted  above. 

The  same  question  was  deeided  adversely  to  the  defend* 
ants  in  error  in  Martin  v.  Scott,  12  Neb.,  42.  The  defend- 
ant offered  in  evidence  the  note  register  or  bills  receiv- 
able of  the  decedent's  bank,  which  was  admitted  over  the 
objection  of  the  plaintiff.  The  court  in  the  opinion  says : 
"  The  note  register,  or  collection  register,  or,  as  it  is  called 
in  this  case,  the  book  of  bills  receivable,  kept  by  a  banker 
banker,  is  not  a  'book  of  account'  in  the  sense  in  which 
that  term  is  used,  either  in  the  statute  or  at  common  law, 
as  they  do  not  contain  'charges  by  one  party  against  the 
other  made  in  the  ordinary  course  of  business,'  and  in  no 
case  are  account  books  evidence  of  any  transactions  even 
between  the  parties  other  than  goods,  wares,  or  merchandise 
sold  or  delivered,  and  work,  labor,  or  services  performed." 

In  Van  Every  v.  FUzgerald,  21  Neb.,  36,  it  was  held  that 
a  time  book  is  not  admissible  as  a  book  of  account.  It  is 
evident  that  the  loan  raster  and  collection  register  were 
used  by  Westover  &  Williams  as  a  memoranda  for  their 


Vol.  33]      SEPTEMBER  TERM,  1891.  161 


Labaree  ▼.  Elosterman. 


own  private  use,  and  were  not  admissible  in  evidence  as 
books  of  accounts. 

But  it  is  claimed  that  the  books  were  competent  as  mem- 
oranda, and  entitled  to  be  received  in  evidence.  Tlie  proof 
shows  that  most  of  the  entries  in  the  books  were  made  by 
A,  G.  Wolfenbarger,  who  was  the  book-keeper  of  West- 
over  &  Williams;  that  he  has  not  been  in  their  employ 
since  1884,  and  his  whereabouts  is  not  known.  It  also  ap- 
pears that  the  entries  were  made  at  the  time  of  the  trans- 
actions to  which  they  refer.  The  preliminary  proof  was 
sufficient.  A  witness  may  refresh  his  memory  from  a 
memorandum  made  at  or  about  the  time  the  transaction 
mentioned  in  it  took  place,  even  though  not  made  by 
himself,  if,  after  seeing  it,  he  remembers  the  facts  therein 
stated,  and  can  testify  to  them  of  his  own  recollection.  (1 
Greenleaf,  sec.  436 ;  Hill  v.  State,  17  Wis.,  697 ;  Riggs  v. 
Weiae,  24  Id.,  545.)  Such  memorandum  is  admissible 
without  the  corroborating  testimony  of  the  person  who 
made  the  same,  if  beyond  the  reach  of  the  process  of  the 
court,  his  whereabouts  being  unknown,  upon  proof  of  his 
handwriting.  ( Chaffee  v,  U.  8.,  1 8  Wall.  [U.  S.],  516 ;  Vinat 
V,  Gilman,  21  W.  Va.,  301.)  Under  the  proofs,  as  made, 
the  books  were  properly  received  in  evidence. 

It  is  claimed  that  "the  court  erred  in  permitting  West- 
over  to  testify  that  when  he  wrote  Lewis  'to  charge  our 
account  with  the  following  collections,'  that  they  had  not 
at  all  times  been  either  collected,  renewed,  or  paid  in  cash.'* 
The  evidence  shows  that  some  time  prior  to  the  giving  of 
the  bonds  in  suit  the  firm  of  Roberts,  Westover  &  Will- 
iams had  given  Lewis  a  bond  in  the  sum  of  $5,000  con- 
taining similar  conditions  to  this.  The  firm  transferred  ta 
Lewis  several  thousand  dollars  in  notes,  and  guaranteed 
their  payment  The  firm  was  dissolved  in  the  fall  of 
1883,  Mr.  Soberts  retiring.  Subsequently  the  bond  de- 
clared on  was  given,  and  Lewis  sent  to  Westover  &  Will- 
iams for  collection  several  of  the  notes  which  had  been 
14 
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taken  under  the  first  bond,  and  charged  them  with  the 
same.  It  is  also  undisputed  that  Mr.  Lewis  neither  sent 
nor  pAid  them  any  money  after  the  last  bond  was  given. 
It  was  the  theory  of  the  plaintiff  that  Westover  &  Will- 
iams had  oolleeted  the  notes  placed  in  their  hands  for  col- 
lection,  or  part  of  them,  and  that  instead  of  remitting  the 
money,  it  went  to  pay  for  the  notes  herein  involved.  For 
the  purpose  of  showing  that  the  notes  sent  by  Lewis  to 
Westover  &  Williams  had  been  collected  by  them,  and 
that  he  had  money  in  their  hands  to  pay  for  the  notes  in 
controversy,  several  letters  written  by  the  firm  to  Mr. 
Lewis  were  put  in  evidence.  These  letters  stated  'Miarge 
our  account  with  the  following  notes/^  naming  them.  It 
was  certainly  competent  to  prove,  at  least,  so  far  as  the 
sureties  were  concerned,  that,  as  a  matter  of  fact,  the  notes 
had  not  been  collected.  It  was  solely  by  the  collection 
of  the  notes  sent  to  Westover  &  Williams  that  the  plaintifi* 
olaims  to  have  paid  money  for  the  notes  in  controversy. 
If  but  a  part  of  the  old  notes  were  collected  and  the  money 
thus  collected  was  remitted  to  Mr.  Lewis,  as  the  defendants 
insist,  then  it  is  perfectly  clear  the  sureties  are  not  liable. 
If,  however,  any  portion  of  the  money  collected  on  the  old 
notes  was  retained  by  the  firm  in  payment  of  notes  indorsed 
by  them  to  Mr.  Lewis,  the  sureties  would  be  bound  for  their 
payment  the  same  as  if  the  money  had  been  sent  to  Westover 
<&  Williams  expressly  for  the  purpose  of  paying  for  the 
notes.  Even  if  the  language  used  in  the  letters  referred  to 
should  be  construed  to  mean  that  the  notes  therein  mentioned 
had  been  collected,  that  would  not  estop  the  sureties  from 
proving  that  the  notes  in  fact  had  not  been  paid.  Suppose 
Westover  &  Williams  had  admitted  that  all  the  notes  sent 
them  by  Mr.  Lewis  had  been  collected,  when  not  a  dollar 
had  been  paid  thereon,  certainly  the  sureties  would  be  al- 
lowed to  prove  the  admission  was  untrue.  There  can  be 
no  doubt  of  it.  If  Lewis  or  the  plaintifif  was  prejudiced 
by  the  statements  in  these  letters,  the  sureties  cannot  be 
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holdea  therefor.  By  their  undertaking  they  guaranteed 
to  Mr.  Lewis  and  his  assigns  the  payment  of  all  notes 
which  their  principals  should  sell  to  Mr.  Lewis;  further 
than  that  they  did  not  promise.  The  testimony  of  W.  H. 
Westover  is  to  the  effect  that  not  to  exceed  $1,600  was  col- 
lected by  his  firm  for  Mr.  Lewis  during  the  time  this  bond 
was  in  force,  and  that  every  dollar  of  it  was  remitted  to 
him.  If  this  is  true,  of  which  the  jury  were  the  sole 
judges,  Lewis  paid  no  money  for  the  notes  in  suit.  As  to 
the  Dowers  note,  mentioned  in  the  petition,  the  testimony 
conclusively  shows  that  it  was  paid  to  Westover  &  Williams 
while  it  was  in  their  hands  for  collection.  Whether  they 
remitted  the  money  to  Mr.  Lewis  is  quite  immaterial,  as 
the  sureties  are  not  holden  for  moneys  collected  by  West^ 
over  &  Williams  and  not  remitted.  There  is  in  the  record 
also  testimony  from  which  the  conclusion  can  be  properly 
drawn  that  some  of  the  notes  involved  in  this  litigation 
were  but  renewals  of  noted  owned  by  Mr.  Lewis  when  the 
bonds  declared  on  was  given,  and,  as  already  stated,  the 
sureties  are  not  liable  for  the  payment  of  such  renewals. 
Of  the  remaining  notes  there  is  testimony  tending  to  show 
that  they  were  received  by  Lewis  from  Westover  &  W^ill- 
iams  in  exchange  for  notes  owned  by  Mr.  Lewis  which  had 
been  taken  by  the  firm  of  Roberts,  Westover  &  Williams. 
The  manner  of  doing  the  business  was  this :  Mr.  Lewis 
sent  at  different  times  to  Westover  &  Williams  several  of 
the  old  firm  notes,  and  charged  them  therewith.  Subse- 
quently they  sent  to  Mr.  Lewis  the  notes  in  suit  in  place 
thereof,  and  he  gave  them  credit  for  their  face  value  less 
one-half  per  cent  per  month  until  their  maturity.  The 
jury  found  that  Mr.  Lewis  paid  no  money  for  the  notes 
received  from  Westover  &  Williams,  and  the  evidence, 
though  conflicting,  sustains  the  verdict. 

It  is  urged  that  the  court  erred  in  allowing  W.  H.  West- 
over  to  testify  that  the  bond  was  given  to  obtain  money 
to  loan  for  Lewis  on  chattel  security.     It  was  the  theory  of 
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the  defense  that  the  bond  was  given  in  order  to  obtain 
money  to  loan  for  Mr.  Lewis;  that  it  was  delivered  on 
that  condition  and  as  a  device  to  evade  the  usury  laws^and 
that  Mr.  Lewis  failed  to  comply  with  the  condition  by 
failing  to  furnish  any  money.  It  is  in  evidence  that  the 
bond  sued  on  was  sent  by  Mr.  Lewis  to  Westover  &  Will- 
iams with  a  request  that  they  execute  and  return  the  same* 
Before  it  was  executed  Westover  &  Williams  wrote  Mr. 
Lewis  the  following  letter : 

"David  City,  Nkb.,  Dec.  19, 1883. 

"Henry  E.  Lewis ^  Lincoln^  Neb.:  Do  you  intend  to  fur- 
nish us  additional  money  to  loan  on  chattels?  Presume 
you  do,  as  you  have  sent  us  bond  for  $10,000,  our  old  one 
being  for  $5,000.  If  you  do  not,  we  do  not  care  to  execute 
a  new  bond  for  more  than  the  old  one,  to-wit,  $5,000 ;  but 
if  you  wish  to  put  some  $4,000  to  $5,000  more  on  chattels, 
of  course  we  will  execute  the  new  bond.  We  have  our 
bondsmen  ready  to  sign.  Saw  them  to-day.  Please  let  us 
know  by  return  mail  so  that  we  can  either  leave  the  bond 
at  $10,000  or  change  it  to  $5,000. 

"As  soon  as  we  hear  from  you  we  will  execute  bond  and 
send  in  paper  for  November. 

"  Your  friends,  Westover  &  Williams." 

No  reply  to  it  was  received,  and  subsequently  the  bond 
was  sent  by  mail  inclosed  in  the  following  letter : 

"David  City,  Neb.,  Jan.  1,  1884. 
"  Henry  E.  LewiSy  Esq. — Dear  Sir  :  Inclosed  find  bond 
and  contract  duly  executed.  As  you  will  perceive  we  have 
filed  the  bond  for  $10,000,  and  will  expect  at  least  $10,000 
more  money  from  you  to  handle,  provided  we  do  the  busi- 
ness in  a  safe  and  satisfactory  manner,  which  we  propose 
to  do,  and  which  we  are  now  prepared  to  do.  We  can 
place  all  the  money  you  can  let  us  have  as  fast  as  you  can 
get  it  ready  for  us,  and  hope  you  can  get  some  in  a  very 
short  time,  as  the  demand  is  now  good  and  we  can  get  a 
good  rate.     Yours  truly,      Westover  &  Williams.'' 
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Counsel  for  plaintiffurges  in  his  brief  that  it  was  imma- 
terial what  the  object  of  Westover  &  Williams  was  in  exe- 
<;uting  the  bond,  unless  it  is  shown  that  Mr.  Lewis  in  ae» 
cepting  it  had  the  same  object  in  view.  That  the  purpose 
of  Westover  &  Williams  in  delivering  the  bond  was  to 
secure  money  from  Mr.  Lewis  to  loan  for  him,  is  clearly 
stated  in  the  two  letters  copied  above^  one  written  before 
the  bond  was  executed^  and  the  other  transmitting  it.  Mr. 
Lewis  was  fully  apprised  by  these  letters  of  the  object  of 
Westover  &  Williams,  and  having  accepted  the  bond  with 
knowledge  of  such  purpose,  without  objection,  he  took  it 
subject  to  condition  on  which  it  was  delivered.  The 
testimony  of  th%  witness  Westover  objected  to  was  compe- 
tent as  tending,  in  connection  with  other  evidence,  to  prove 
the  charge  that  the  bond  was  taken  as  a  cover  to  evade  the 
usury  laws.  While  most  of  the  testimony  offered  by  the 
defendants,  on  that  branch  of  the  case,  was  excluded  from 
the  jury  by  the  trial  court,  there  is  some  evidence  in  the 
record  from  which  the  inference  could  be  drawn  that  the 
bond  was  taken  as  a  device  to  enable  Mr.  Lewis  to  collect 
usury. 

Complaint  is  made  of  other  rulings  of  the  court  on  the 
admission  and  rejection  of  testimony,  which  we  do  not 
<x>nsider  of  sufficient  importance  to  be  here  reported.  Suf- 
fice it  to  say,  we  have  carefully  examined  and  considered 
the  same  and  find  that  the  objections  are  without  merit. 

The  remaining  assignments  of  error  relate  to  the  giving 
of  certain  instructions,  which  we  will  now  consider.  The 
third  instruction  given  at  the  request  of  the  defendants 
is  as  follows: 

'' Before  the  plaintiff  can  recover  against  the  bondsmen, 
Ooon,  Klosterman,  and  Hill,  he  must  prove  by  a  prepon- 
derance of  the  evidence  that  he  either  paid,  or  promised  to 
pay,  money  for  the  notes  involved  in  this  suit.  If  they 
were  paid  for  with  anything  else  than  money  the  bonds- 
men  would  not  be  liable." 
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By  this  instruction  it  was  doubtless  intended  to  submit 
to  the  jury  the  question  whether  Mr.  Lewis  paid  or  prom- 
ised to  pay  money  for  the  notes,  instead  of  whether  the 
plaintiff  paid  for  the  notes  with  money.  The  notes  were 
indorsed  to  the  plaintiff,  and  the  producing  of  them  at  the 
trial  was  sufficient  evidence  of  his  ownership  had  there 
been  no  further  proof  on  that  subject.  It  is  established  by 
undisputed  proof  that  the  plaintiff,  Labaree,  paid  Mr. 
Lewis  money  for  the  notes,  so  that  under  the  evidence  the 
jury  could  not  have  found  that  they  were  paid  for  with 
anything  else.  How  plaintiff  became  the  owner  of  the 
notes  was  not  important,  but  rather  did  Westover  <&  Will- 
iams sell  them  to  Mr.  Lewis  and  receive  money  in  pay- 
ment? There  was  no  necessity  for  giving  the  instructioR 
complained  of,  but  we  are  unable  to  see  how  its  giving 
could  have  in  any  manner  prejudiced  the  plaintiff.  Had 
there  been  any  evidence  before  the  jury  which  tended  in 
the  least  degree  to  prove  that  plaintiff  did  not  pay  money 
for  the  notes,  then  the  charge  would  have  been  prejudicial 
to  the  rights  of  the  plaintiff.  A  verdict  will  not  be  set 
aside  for  the  giving  of  an  instruction  uncalled  for  by  the 
evidence,  if  not  prejudicial.  {(yHara  v,  Wella,  14  Neb.^ 
403.) 

Error  is  assigned  in  the  giving  of  the  following  instruc- 
tion asked  by  the  defendant : 

"4.  The  jury  are  instructed  that  to  sell  property  is  to 
transfer  it  from  one  to  another  in  consideration  of  a  price 
paid  or  agreed  to  be  paid  in  current  money.  A  sale  difiers 
from  a  barter  in  this,  that  in  a  barter  the  consideration, 
instead  of  being  in  money,  is  paid  in  goods  or  merchan- 
dise susceptible  of  a  valuation.  If  the  jury  find  from  the 
evidence  that  the  transfer  to  Lewis  by  Westover  &  Will- 
iams of  the  notes  in  controversy  was  not  made  for  money, 
then  the  same  was  not  a  sale  under  the  meaning  of  that 
word  in  the  bond,  and  if  the  transfer  of  said  notes  to 
Lewis  was  made  for  a  coi^ideratiou  other  than  money^ 
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that  would  be  a  barter  for  which  the  bondsmen  of  West- 
over  &  Williams  would  not  be  liable  under  their  bond." 

The  court  drew  the  proper  distinction  between  barter  and 
sale.  If  the  notes  were  paid  for  in  money  it  was  a  pur- 
chase and  sale.  If  the  consideration  for  the  transfer  of  the 
notes  to  Lewis  was  other  notes,  then  the  transaction  was  an 
exchange  or  barter.  (1  Benjamin  on  Sales,  sec  2;  Vail  v. 
Strong,  10  Vt.,  459;  ElweU  v.  Chamberlin,  31  N.  Y.,  624; 
Long  V.  FuUer,  21  Wis.,  123;  Edwards  v.  CoUreU,  45  la., 
194.) 

It  is  claimed  by  counsel  for  plaintiff  that  the  instruction 
required  that  in  each  instance  Lewis  must  have  sent  the 
money,  or  the  transaction  would  not  be  covered  by  the 
bond.  In  this  counsel  are  in  error.  If  money  belonging 
to  Lewis  was  in  the  hands  of  Westover  &  Williams,  aris- 
ing from  the  collection  of  notes  he  had  previously  sent 
them,  at  the  time  the  notes  in  suit  were  transferred  to 
Lewis,  and  the  money  was  applied  in  payment  of  the  notes 
so  transferred,  then  it  was  a  sale.  It  would  be  a  cash  trans- 
action. This  was  made  plain  to  the  jury  by  the  second  in- 
struction given  at  the  request  of  the  plaintiff.  It  stated 
that  ''If  you  find  that  H.  E.  Lewis,  from  the  proceeds  of 
other  notes  collected  by  Westover  &  Williams,  authorized 
payments  to  be  made  for  notes  purchased  of  Westover  & 
Williams,  and  that  said  Westover  &  Williams  had  suiB- 
cient,  in  amount  of  such  proceeds,  to  make  such  payments 
when  transfers  of  such  notes  were  made  to  Lewis,  if  you 
find  they  were  made,  you  are  instructed  that  such  pay- 
ments would,  equally  with  actual  remittances  of  money 
under  the  same  circumstances,  amount  to  payment  for  such 
notes." 

It  is  obvious  that  the  charge  of  the  court  fully  and  fairly 
submitted  to  the  jury  the  plaintiff's  theory  of  the  case.  It 
is  a  mistake  to  say  that  the  jury  was  restricted  to  actual 
cash  transaction.  No  such  inference  can  be  drawn  from 
the  instructions. 
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Objection  is  made  to  the  defendant's  sixth  instruction, 
which  reads: 

"  6.  If  you  find  from  the  evidence,  that  Westover  & 
Williams,  in  the  transaction  involved  in  this  suit,  in  tak- 
ing the  notes  introduced  in  evidence,  and  sending  the  same 
to  the  said  Henry  E.  Lewis,  were  acting  as  the  agents  of 
the  said  Lewis,  and  that  the  contract  and  bond  introduccil 
in  evidence,  and  the  alleged  sale  of  notes  involved  in  this 
suit,  was  simply  a  device  to  evade  the  usury  laws,  then  you 
are  instructed  that  such  transaction  would  not  amount  to  a 
sale  of  the  notes  within  the  meaning  of  the  bond  sued  on. 
But  if  you  so  find,  you  will  find  for  the  defendants  Coon, 
Klosterman,  and  Hill." 

Counsel  for  plaintiff  contends  that  the  instruction  was 
inapplicable  to  the  evidence  introduced ;  in  other  words, 
that  there  is  no  proof  that  the  relation  of  principal  and 
agent  existed  between  Mr.  Lewis  and  Westover  &  Will- 
iams, or  that  the  bond  was  given  as  a  device  to  avoid  the 
usury  laws.  There  was  sufficient  evidence  from  which  the 
jury  might  infer  agency.  The  testimony  of  Mr.  Lewis 
shows  that  Westover  &  Williams  were  his  agents  in  the 
collection  of  the  old  Roberts,  Westover  &  Y.'illiams  notes. 
There  is  evidence  tending  to  prove  that  pan  of  the  notes 
involved  in  this  controversy  were  taken  by  Westover  & 
Williams  in  renewal  of  the  notes  sent  to  them  by  Mr. 
Lewis  for  collection.  In  the  taking  of  these  renewals  and 
sending  them  to  Mr.  Lewis,  they  were  his  agents.  In  ad- 
dition to  the  two  letters  written  by  Westover  &  Williams, 
copies  of  which  are  given  in  this  opinion,  there  is  in  the 
record  a  letter  written  by  Mr.  Lewis  to  Westover  &  Will- 
iams, under  date  of  September  19,  1884,  which  contains 
this  language:  "Why  do  you  not  send  that  paper  that 
your  Mr.  Williams  said  in  the  note  left  on  my  door  last 
week,  vou  had  readv,  and  would  send  me  the  last  of 
last  week?  There  is  a  large  amount  of  paper  due  me 
from  vou  and  I  want  it  sent  in.     I  wish  to  make  no  new 


Vol.  33]       SEPTEMBER  TERM,  1891. 


IGO 


Labaree  y.  Kloaterman. 


loans  in  yoar  county,  but  wish  all  collections  hereafter  re- 
mitted to  me  in  cash.  I  shall  probably  have  an  agent  go 
to  your  county  in  the  course  of  a  few  days  who  will  take 
charge  of  all  collections  there,  and  all  notes  then  uncol- 
lected you  can  turn  over  to  him  for  collection.  Until 
then  do  not  make  any  collections  of  notes  not  yet  due, 
except  in  cash,  which  remit  to  me  as  collected." 

On  August  26,  1884,  Mr.  Lewis  sends  Westover  & 
Williams  several  notes  for  collection,  and  in  the  letter 
transmitting  them,  among  other  things,  states,  ^^  before 
sending  any  more  I  must  have  a  report  and  notes  for  the 
notes  so  long  overdue.'* 

W.  H.  Westover  testified  in  answer  to  questions  as  fol- 
lows : 

Q.  When  these  notes  were  sent  to  you  what,  if  any  of 
them,  were  renewed  during  that  time  ? 

A.  Nearly  all  of  them. 

Q.  State  what,  if  any,  knowledge  Mr.  Lewis  had  as  to 
what  was  being  done  with  his  notes,  as  they  matured,  by 
you  and  Mr.  Williams. 

A.  He  knew  all  about  it ;  he  knew  just  exactly  what  we 
were  doing  with  those  notes. 

Q.  In  what  respect? 

A.  He  knew  that  we  were  renewing  the  most  of  them, 
and  but  very  little  money  was  being  collected. 

Q.  What,  if  any,  objection  did  he  make  to  that? 

A.  He  never  made  any;  that  was  a  part  of  our  arrange- 
ment to  keep  the  money  out. 

Q.  What  do  you  mean  by  arrangement? 

A.  Our  understanding  was,  that  was  what  we  gave  him 
the  bond  for  and  made  the  contract  with  him  for,  we  were 
making  our  money  out  of  the  interest  we  got,  and  so  was 
he. 

There  was  ample  evidence  to  submit  to  the  jury  the 
question  of  agency.  The  proofs  show  that  Mr.  Lewis  was 
to  receive  eighteen  per  cent  per  annum.     From  this  fact^ 
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to  graot  the  same.  The  application  mast  be  signed  by  some 
person  empowered  by  the  corporation  so  to  do,  bnt  it  need  not 
be  dated  nor  verified,  nor  is  it  essential  to  jarisdtction  that  it 
ahoald  aver  the  act  of  incorporation  of  the  railroad  company. 

6.  — :  Appbaisemknt:  Notice.    Before  a  railroad  company  can 

have  the  damages  of  a  resident  landr owner  appraised,  ten  days' 
notice  in  writing  mast  be  given  the  owner  or  guardian,  either 
by  personal  service,  or  by  leaving  a  copy  thereof  at  his  nsoal 
place  of  residence,  unless  waived. 

7.  :  Award:  Appeal.    Where  a  land-owner  takes  an  appeal 

from  the  award  of  commissioners,  appointed  to  assess  damages 
for  right  of  way,  he  waives  all  objection  as  to  notice  and  that 
'the  appraisers  were  not  properly  sworn. 

S.  :  :  .     On  appeal  to  the  district  coart  from  the 

appraisement  of  damages,  if  other  issues  than  the  question  of 
damages  are  involved,  they  must  be  presented  by  proper  plead- 
ings. 

9.  A  judgment  will  not  be  reversed  for  errors  committed  on  the 
trial  which  do  not  affect  the  substantial  rights  of  the  party  com- 
plaining. 

Error  to  the  district  court  for  Lancaster  county.   Tried 
below  before  Field,  J. 

Lamb,  Bicketta  &  TFtbon,  for  plaintiff  in  error : 

Objections  to  the  jurisdiction  of  a  sheriff's  jury  are  not 
waived  by  an  appeal  from  their  award.  (Schroeder  v,  R, 
Co.,  44  Mich.,  387 ;  Slough  v.  R.  Co.,  33  N.  W.  Rep.  [la.], 
149;  Kanne  v.  R.  Co.,  23  N.  W.  Rep.  [Minn.],  854.)  As 
to  the  authority  of  the  company  to  exercise  the  right  of 
eminent  domain  over  the  premises:  Thomas  v.  R.  Co., 
101  U.  S.,  71;  Nichols  v.  Bridgeport,  23  Conn.,  189; 
Judaon  v.  Bridgeport,  25  Id.,  428;  People  v.  Brighton, 
20  Mich.,  57;  Oillinwater  v.  R.  Co.,  13  111.,  1;  Stanford 
V.  Worn,  27  Cal.,  171;  Hull  v.  R.  Co.,  21  Neb.,  385; 
Doughty  v.  R.  Co.,  1  Zab.  [N.  J.],  442;  N.  Y.  &  H.  R. 
Co.  V.  Kip,  46  K  Y.,  546 ;  Shields  v.  Ohio,  95  U.  S.,  319 ; 
St  L..  R.  Co.  V.  Be)Ty,  1 13  U.  S.,  465 ;  McMahan  v.  Mor- 
risoa,  16  Ind.,  172.     The  power  granted  by  the  state  to 
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take  property  by  eminent  domain  cannot  be  delegated* 
(Coe  V.  R.  Co.y  10  O.  St.,  372;  Atkinson  v.  R.  Co.,  15  Id., 
36;  Shidda  v.  Ohio,  96  U.  S.,  323,  324.)  Our  statute  re- 
quires  condemnation  proceedings  to  be  conducted  by  the 
directors  of  the  local  corporations.  (Morawetz,  Corp.,  sec. 
948;  fit  L.  R.  Co.  v.  Berry,  ll3  U.  S.,  465;  Powef*8  v. 
R.  Cb.j  33  O.  St.,  432;  A.  &  N.  L.  R.  do.  v.  Smith,  15 
Id.,  328 ;  Ati.  R.  Co.  v.  Sullivant,  5  Id.,  276 ;  Lyon  v. 
Jerome,  26  Wend.  [N.  Y.],  485;  U.  P.  R.  Co.  v.  B.  &  Jf. 
J2.  Co.,  19  Neb.,  389.)  Neither  the  original  nor  the  con- 
solidated company  ever  filed  its  corporate  articles  in  the 
county  clerk's  office  in  any  county  in  Nebraska.  (  Whiit  v. 
Blum,  4  Neb.,  560;  AbboU  v.  SmeUing  Works,  4  Id.,  416; 
Ind.  Furnace  Co.  v.  Herkimer,  46  Ind.,  142;  Morris 
&  E.  R.  Co.  V.  R.  Co.,  31  N.  J.  L.,  205;  Belt  &  H.  T. 
Co.  9.  R.  Co.,  36  Md.,  231.)  It  is  indispensable  that 
the  record  of  condemnation  proceeding  should  contain  the 
notice.  {Hull  V.  R.  Co.,  21  Neb.,  384-5;  Lewis,  Em. 
Domain,  sees.  374,  369,  and  cases ;  County  of  Ramsey  v. 
8Ues,  28  Minn.,  326;  Ells  v.  R.  Co.,  48  Mo.,  231.)  The 
application  was  fatally  defective.  {Matter  of  Brooklyn  R. 
Co.,  72  N.  Y.,  249 ;  HolbeH  v.  R.  Cb.,  45  la.,  23 ;  M.,  C. 
&  L.  R.  Co.  V.  Clark,  23  Mich.,  519,  and  cases ;  Bowers  v. 
R,  Cb.,  33  O.  St.,  429;  ReUenbaugh  v.  R.  Co.,  21  Pa.  St.^ 
100;  Lewis,  Em.  Domain,  sees.  351,  362;  Anderson  v.  St. 
Louis,  47  Mo.,  479.)  The  defendant  estopped  to  claim 
that  it  is  a  Nebraska  corporation.  {State,  ex  rel.  Breaux,  v. 
Judges,  34  La.  Ann.,  1220;  Bank  v.  St.  John,  26  Ala.^ 
566 ;  Ex  parU  Smith,  94  U.  S.,  456.) 

A.  R.  Talbot,  and  B.  P.  Waggener,  contra,  cited,  as  to 
the  application :  Mead  v.  Haynes,  3  Rand.  [Va.],  33 ; 
Whitworth  V.  Puckett,  2  Gratt.  [Va.],  531 ;  Lewis,  Em.  Do- 
main, sec  342;  Soule  v.  Cosner,  56  Ind.,  276;  Palmer  v. 
High  Qmr^s,  49  Mich.,  45;  Ward  v.  R.  Co.,  119  111.,  287; 
Smith  V.  B.  Co.,  106  Id.,  511 ;  Bacheler  v.  New  Hampton^ 
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60  N.  H.,  207 ;  Hardy  v.  Keene,  54  Id.,  449 ;  SteeUfs 
Petition,  44  Id.,  220;  Jansen  v.  Grimahaw,  125  111.,  468; 
Sohwass  V,  Hersheyj  Id.,  664 ;  Henry  v.  R.  Co,,  121  Id., 
264 ;  ^ate  v.  Richmond,  26  Id.,  232 ;  Huatin  v.  Clark,  112 
111.,  350;  A.,  T.  &  8.  F.  R.  Co.  v.  Patch,  28  Kan.,  470; 
Ha<i8  v.Lees,  18  Id.,  449;  Ogden  v.  Stokes,  25  Id.,  618; 
Stephens  v.  Comers,  36  Id.,  664 ;  Tingley  v.  Providence,  9 
R.  I.,  388-390 ;  Omaha  Belt  Ry.  Co.  v.  McDermott,  26 
Neb.,  716.  As  to  the  notice:  Hull  v.  R,  Q>.,  2l  Neb., 
384-5 ;  Bd.  of  Supervisors  v.  Magoon,  109  111.,  143 ;  Wood 
V.  Wilson,  12  Ind.,  659;  AUn  v.  Bd.  ComWs,  36  Kan.,  170; 
QymWs  v.  Heed,  33  Id.,  34 ;  Sowle  v.  Comer,  66  Ind.,  276; 
22.  Co.  V.  Benham,  28  Mich.,  459 ;  McCasUn  v.  Camp,  26 
Id.,  390;  Peavey  v.  Wolf  borough,  37  N.  H.,  287-293; 
Foss  V.  Strafford,  25  Id.,  78 ;  Goodwin  v.  Milton,  25  Id., 
458;  R.  Co.  v.  Folsom,  46  Id.,  64;  RoberU  v.  Stark,  47 
Id.,  223 ;  Ot.  Folk  Mfg.  Cb.  v.  AWy  Qen'l,  1 24  U.  S.,  581 ; 
OoUman  v.  Fleming,  82  Ind.,  118-25;  R.  Co.  v.  Allen,  100 
Id.,  409.  As  to  the  fact  of  incorporation :  Reisner  v.  Strong, 
24  Kan.,  410 ;  McAuley  v.  R.  Co.,  83  111.,  348 ;  R.  Co.  v. 
R.  Co.,  105  111.,  110;  Angell  &  Ames,  Corp.,  sec.  94; 
Bank  of  Toledo  v.  IntemaU.  Bank,  21  N.  Y.,  542;  Will- 
iamson  v.  Ass\  89  Ind.,  339 ;  Baker  v.  Neff,  73  Id.,  68; 
R.  Co.  V.  R.  Co.,  32  N.  J.  Eq.,  765 ;  Elevated  R.  Co.,  70 
N.  T.,  327-8 ;  State  v.  R.  Co.,  25  Neb.,  164,  165.  As  to 
the  effects  of  the  appeal :  M.  &  M.  R.  Co.  v.  Rosseau,  8 
la.,  373;  R.  Co.  v.  Hayes,  13  Neb.,  489;  R.  Co.  v.  Umr 
stead,  17  Id.,  460 ;  Oerrard  v.  R.  Co.,  14  Id.,  271 ;  Clarke 
v.R.  Co.,  23  Neb.,  615;  Maxwell,  PI.  A  Pr.,  108;  Soh. 
Dist.  V.  Caldwell,  16  Neb.,  68;  Durbin  v.  Fisk,  16  O.  St., 
634 ;  Harper  v.  Miller,  4  Ired.  L.  [N.  Car.],  34.  As  to 
the  effect  of  the  consolidation :  Stale  v.  R.  Co.,  25  Neb., 
156,  164;  R.  Co.  v.  Auditor  Gej»7,  53  Mich.,  79;  R.  Co. 
V.  Ga.,  92  U.  S.,  665-7;  Oreen  Co.  v.  Conness,  109  Id., 
104;  R.  Co.  V.  Adams  Co.,  88  111.,  615;  Home  v.  R  Co., 
12  Am.  &  Eng.  R.  Cases,  488;  20  Id.,  590;  Jfu/^  v. 
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DoiDS,  94  U.  S.,  444,  447 ;  T.  &  P.  R.  Co.  v.  McAllister, 
69  Tex.,  349;  Peik  v.  R.  Co.,  Id.,  164;  0.  &  M.  R.  Co. 
V.  Wheeler,  1  Black  [U.  S.],  286;  R.  Co.  v.  WhiUon,  13 
Wall.  [U.  S.],  283;  County  v.  R.  Co,,  51  Pa.  St.,  228; 
Angler  v.  R.  Co.,  74  Ga.,  634 ;  Sage  v.  R.  Co.,  70  N.  Y., 
220;  Williamson  V.  R.  Co.,  26  N.  J.  Eq.,  398;  Oraham 
V.  R.  Co.,  118  U.  S.,  169;  R.  Co.  v.  Dunn,  122  Id.,  513; 
McClure  v.  Campbell,  25  Neb.,  58  ;  Des  Moines  Nav.  fb. 
V.  la.  Homestead,  123  U.  S.,  657 ;  McCormiok  v.  SuUivant, 
10  Wheat.  [U.  S.],  192;  Plumb  v.  Goodnow,  123  U.  S., 
560;  Boone  Co.  v.  Patterson,  98  Id.,  403;  Hartog  v.  Mem^ 
ory,  116  Id.,  688-692. 

NOBVAL,  J. 

The  Missouri  Pacific  Railwaj  Companj  on  the  17th 
day  of  October,  1885,  filed  in  the  county  court  of  Lancas- 
ter coanty  its  petition  praying  for  the  condemnation,  for 
right  of  way  purposes,  of  a  strip  100  feet  in  width  across 
the  north  half  of  the  southeast  quarter  of  the  northeast 
quarter  of  section  24,  town  10,  range  6  east.  The  county 
Judge  appointed  six  disinterested  freeholders,  residents  of 
aaid  county,  to  assess  and  report  the  damages  sustained  by 
Milton  L.  Trester,  the  owner  of  said  real  estate,  by  reason 
of  the  location  of  the  railroad.  The  damages  assessed 
and  reported  by  the  commissioners  amounted  to  1^2,500. 
An  appeal  was  taken  by  the  land-owner  to  the  district 
court,  where  the  railway  company  filed  a  petition  for  re- 
moval of  the  cause  to  the  circuit  court  of  the  United  States 
for  the  district  of  Nebraska,  on  the  ground  that  it  was  a 
citizen  of  the  state  of  Missouri,  and  the  owner  of  the 
land  was  a  citizen  and  resident  of  this  state.  The  district 
court  approved  the  bond,  which  accompanied  the  applica- 
tion, and  made  an  order  removing  the  cause  to  the  federal 
court.  Subsequently  Trester  filed  in  the  court  below  a 
motion  to  vacate  the  order  of  removal,  and  to  redocket  the 
case  for  trial.     The  motion  being  denied,  Trester  prose- 
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cuted  a  petition  in  error  to  this  court^  and  at  the  January 
term,  1888,  the  order  of  the  district  court  was  reversed,  and 
the  cause  remanded,  with  directions  to  reinstate  the  cause^ 
and  dismiss  the  proceedings  for  want  of  jurisdiction.  (See 
23  Neb.,  242.) 

A  motion  for  a  rehearing  was  made  by  the  railroad 
company,  on  consideration  whereof  it  was  adjudged  by  the 
court  that  the  former  judgment  of  this  court  be  vacated 
and  set  aside,  and  the  decision  of  the  district  court  was 
reversed,  and  the  cause  remanded  for  further  proceedings. 
In  obedience  to  the  mandate  of  this  court,  the  case  was 
tried,  and  a  verdict  was  returned  in  favor  of  the  plaintiff 
in  error  for  $3,100. 

On  the  motion  for  a  rehearing,  no  opinion  was  filed. 
The  legal  effects  of  the  decision,  however,  was  to  overrule 
the  former  opinion  in  so  far  as  it  held  that  the  condemna- 
tion proceedings  were  void,  and  that  neither  the  county 
judge  nor  the  district  court  had  jurisdiction  to  take  any 
action  in  the  matter.  In  the  opinion  filed  it  was  rightly 
ruled  that,  under  the  provisions  of  our  constitution,  a  rail- 
road company  not  incorporated  under  the  laws  of  this 
state  cannot  exercise  the  right  of  eminent  domain.  If, 
therefore,  the  defendant  was  not  a  domestic  corporation 
when  it  filed  its  petition  in  the  county  court,  it  acquired  no 
right  to  the  plaintiff's  property  by  the  condemnation  pro- 
ceedings, and  the  plaintiff  could  not  recover  compensation 
for  the  property  attempted  to  be  taken  for  right  of  way 
purposes,  and  the  entire  proceedings  would  be  a  nullity. 
The  opinion  filed,  in  declaring  the  condemnation  proceed- 
ings void,  was  based  upon  the  assumption  that  the  defend- 
ant was  not  a  domestic  corporation.  In  other  words,  that 
the  petition  for  removal  conclusively  established  that  the 
defendant  was  a  foreign  corporation.  From  the  fact  that 
the  defendant  alleged,  in  its  petition  for  removal  of  the 
cause  from  the  state  court  to  the  circuit  court  of  the  United 
States,  that  the  defendant  was  a  citizen  and  resident  of  an- 
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other  state^  it  ooald  not  be  conclusivelj  presumed  that  it 
was  a  foreign  corporation  no  more  than  the  allegation  in 
the  motion  of  the  plaintiff  to  vacate  the  order  of  removal^ 
that  'Hhe  defendant  railwaj  company  is  not  a  non-resident 
corporation,  but  is  a  company  formed  by  the  consolidation 
of  a  Missouri  corporation,  a  Kansas  corporation,  and 
a  Nebraska  corporation ''  estopped  the  plaintiff  from  sub^ 
sequently  denying  that  the  defendant  is  a  domestic  cor* 
poration.  Whether  a  railroad  company,  which  has  sought 
to  acquire  private  property  for  right  of  way  purposes  by 
condemnation  proceedings,  institnted  under  the  statutes,  is 
a  foreign  or  domestic  corporation  is  to  be  determined  in 
the  same  manner  as  any  other  question  of  fact. 

One  of  the  issues  presented  and  tried  in  the  lower  court^ 
after  the  reversal  of  the  cause,  was  whether  the  defendant 
was  a  Nebraska  corporation.  Upon  that  question  the  par- 
ties changed  positions,  the  plaintiff  in  error  in  his  petition 
alleging  that  the  defendant  company  is  a  non-resident  cor- 
poration, which  averment  is  denied  by  the  answer.  The 
proofs  show  that  the  certificate  of  organization  of  the 
Missonri  Pacific  Railway  Company  of  Nebraska,  and  the 
articles  of  incorporation  of  said  company  were  filed  and 
recorded  in  the  office  of  the  county  clerk  of  Douglas  county, 
and  subsequently  in  the  year  1882  certified  copies  thereof 
were  filed  for  record  in  the  office  of  the  secretary  of  state 
of  Nebraska,  whereby  the  Missouri  Pacific  Railway  Com- 
pany of  Nebraska  became  a  body  corporate,  pursuant  to 
and  in  accordance  with  the  laws  of  this  state. 

On  the  14th  day  of  February,  1882,  the  Missouri  Pa- 
cific Railway  Company  of  Nebraska  and  the  Missouri 
Pacific  Railway  Company,  a  corporation  formed  by  con- 
solidation of  other  companies,  pursuant  to  the  laws  of 
Missonri  and  Kansas,  entered  into  articles  of  consolida- 
tion, whereby  the  two  companies  were  consolidated  under 
the  oorpon.te  name  of  the  Missouri  Pacific  Railway  Com- 
pany. These  articles  of  consolidation  were  ratified  and 
15 
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approved  by  the  stockholders  of  the  respective  companies, 
who  owned  and  represented  two-thirds  of  all  the  capital 
stock.  The  articles  of  consolidation,  together  with  the  writ- 
ten ratification  and  approval  thereof  by  the  stockholders, 
were  filed  for  record  in  the  office  of  the  secretary  of  state 
on  the  3d  day  of  March,  1882.  It  is  unnecessary  to  state 
the  terms  of  consolidation,  nor  discuss  the  sufficiency  of 
the  consolidation  proceedings,  for  the  reason  that  the  same 
were  before  this  court  and  fully  considered  in  the  case  of 
the  State  v,  if.  P.  Ry.  Co.y  25  Neb.,  164.  It  was  there  held 
that,  by  virtue  of  such  consolidation,  the  defendant  became  a 
domestic  corporation.  With  that  conclusion  we  are  con- 
tent. By  the  act  of  consolidation  the  two  companies  were 
merged  into  the  new  corporation  thus  formed,  and  all  the 
powers,  rights,  and  franchises  of  the  original  corporations 
were  transferred  to  the  new  company.  That  the  corporate 
name  adopted  for  the  new  company  is  the  same  as  that  of 
one  of  the  consolidating  companies,  which  was  organized 
under  the  laws  of  another  state,  did  not  make  the  new  cor- 
|)oration  a  foreign  corporation.  The  consolidated  com- 
pany has  a  separate  and  distinct  corporate  existence  in 
each  of  the  states  through  which  the  road  is  located,  and 
while  it  has  but  one  board  of  directors,  so  much  of  the 
road  and  property  of  the  company  as  is  in  this  state  is 
governed  and  controlled  by  the  laws  of  the  state.  It  has 
the  same  power  to  acquire  real  estate  in  this  state,  by  the 
right  of  emjipent  domain,  as  if  it  had  been  originally  in- 
<x)rporated  in  this  state. 

In  StaU  V.  G,  B.  &  Q.  B.  Co.,  26  Neb.,  156,  Chief 
Justice  Reese,  referring  to  section  114,  chapter  16,  Ck>m- 
piled  Statutes,  in  the  opinion  observed  that  this  section,  in 
-effect,  provides  that  where  a  domestic  corporation — that  is, 
one  organized  under  the  laws  of  this  state,  and  having  its 
existence  solely  within  this  state — becomes  consolidated 
with  a  corporation  originally  erected  in  another  state, 
Che  new  corporation  is  entitled  to  exercise  the  same  rights 
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and  is  subject  to  the  same  restrictions  and  liabilities  as  the 
original  corporation  in  this  state  before  the  consolidation. 
These  rights  and  privil^es  consist  in  the  exercise  of  the 
right  of  eminent  domain,  of  acquiring  property  by  purchase, 
for  the  use  of  the  corporation,  and  of  enjoying  such,  other 
rights  and  privileges  as  properly  belong  to  corporations. 

Counsel  for  plaintiff  in  their  brief  contend  that  neither 
the  original  nor  the  consolidated  corporation  ever  filed  its 
corporate  articles  in  the  county  clerk's  office  in  any  county 
in  this  state.  Counsel  are  in  error  so  far  as  the  recording  of 
the  articles  of  incorporation  of  the  Missouri  Pacific  Rail- 
way Company  in  Nebraska  is  concerned.  The  corporate 
articles  of  said  company,  as  disclosed  by  the  record,  were 
recorded  in  the  county  clerk's  office  of  Douglas  county  on 
the  8th  day  of  June,  1881.  It  does  not  appear  that  the 
articles  of  consolidation  were  ever  recorded  in  any  county, 
nor,  if  we  read  the  law  correctly,  was  there  any  necessity 
therefor.  Section  91  of  chapter  16,  Compiled  Statutes, 
provides,  in  effect,  that  upon  the  making  of  the  articles  of 
consolidation,  in  the  manner  pointed  out  id  the  statute, 
and  filing  a  duplicate  thereof  with  the  secretary  of  state,  the 
consolidating  corporations  shall  be  merged  in  the  new  cor- 
poration provided  for  in  such  agreement,  to  be  known  by 
the  corporate  name  therein  mentioned.  There  is  no  pro- 
vision of  statute  which  requires  articles  of  consolidation  of 
two  or  more  corporations  to  be  recorded  in  the  county 
clerk's  office. 

It  is  also  urged  that  neither  the  original  npr  the  consoli- 
dated company  have  corporate  power  to  exercise  the  right 
of  eminent  domain  in  Lancaster  county,  for  the  reason  that 
said  county  is  not  named  in  the  certificate  of  organization 
of  the  original  company,  as  one  of  the  counties  through 
which  the  road  was  to  be  constructed.  The  route  and 
termini  of  said  railway  is  described  in  the  certificate  of 
organization  thus :  '^  The  termini  of  said  railway  shall  be 
the  city  of  Omaha,  in  the  county  of  Douglas,  and  state  of 
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Nebraska,  and  a  point  on  the  southern  boundary  line  of  the 
county  of  Richardson,  in  the  state  of  Nebraska^  to  be 
hereafter  selected.  Said  railway  shall  pass  through  ibe 
counties  of  Douglas,  Sarpy,  Cass,  Otoe,  Nemaha,  and 
Richardson,  and,  if  actual  survey  shall  render  such  a  loca- 
tion necessary,  Johnson  and  Pawnee." 

The  second  subdivision  of  section  73  of  chapter  16, 
Compiled  Statutes,  requires  that  the  certificate  of  organiza- 
tion of  a  railroad  corporation  shall  state  the  names  of  the 
termini  of  the  road  and  the  county  or  counties  through 
which  the  road  shall  pass.  It  is  not  claimed  that  the  de- 
fendant's main  line  of  road  was  not  constructed  between 
the  termini  named  in  the  certificate  or  on  the  route  therein 
specified.  The  certificate  of  organization  makes  no  mention 
of  the  branch  line  from  Weeping  Water  to  Lincoln,  nor 
any  other  branch  line.  The  question  is,  therefore,  squarely 
presented,  whether  the  certificate  of  organization  must  defi- 
nitely fix  and  name  the  places  of  termini  of  branch  lines, 
and  the  counties  through  which  they  will  pass.  The  au- 
thority conferred  by  the  l^islature  for  the  construction  of 
branch  lines,  is  found  in  section  75  of  said  chapter  16, 
which  reads  as  follows : 

''Sec.  75.  Such  corporation  shall  be  authorized  and  em- 
powered to  lay  out^  locate,  construct,  furnish,  maintain, 
operate,  and  enjoy  a  railroad  with  single  or  double  tracks, 
with  such  side  tracks,  turn-outs,  offices,  and  depots  as  shall 
be  necessary  between  the  places  of  the  termini  of  the  said 
road,  commencing  at  or  within  and  extending  to  or  into 
any  town,  city,  or  village  named  as  the  termini  of  said 
road,  and  construct  branches  from  the  main  line  to  other 
towns  or  places  within  the  limits  of  this  state.'' 

Construing  the  provisions  of  sections  73  and  75  together 
there  is  no  room  for  doubt  that  it  was  the  intention  of  the 
legislature  to  require  only  that  the  places  of  termini  of  the 
main  line  of  railroad  and  the  counties  through  which  it 
would  pass  should  be  definitely  specified  in  the  certificate 
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of  organization,  and  authority  is  conferred  upon  such  cor- 
poration  to  construct  branches  from  the  main  line,  although 
the  termini  and  location  of  such  branch  line  are  not  stated 
in  its  original  certificate  of  incorporation.  If  a  railroad 
company  is  powerless  to  construct  branches  from  its  main 
line,  unless  the  termini  of  such  branch  lines  and  the  coun- 
ties through  which  they  should  pass  are  named  in  the  cer- 
tificate of  organization,  then  the  latter  clause  of  section  75 
is  meaningless. 

The  case  of  Attorney  General  v.  West  Wisconsin  Ry,  Cb., 
36  Wis.,  466,  cited  in  the  brief  of  plaintiff  in  error,  is  not 
an  authority  on  the  question  under  consideration.  In  the 
precedent  cited  the  charter  of  the  railroad  company  speci- 
fied the  places  of  termini  of  the  road.  Subsequently  the 
company  abandoned  one  terminal  point  mentioned  in  the 
charter,  and  in  an  action  by  the  attorney  general  to  for- 
feit the  charter,  it  was  held  that  the  corporation  had  no 
power  to  change  the  places  between  which  the  road  was  to 
run.  The  right  to  construct  branch  lines,  without  the 
places  of  termini  being  named  in  the  charter,  was  not  in- 
volved or  passed  upon  in  the  case.  The  other  authorities 
<nted  by  plaintiff  in  error  are  to  the  same  effect,  and  will 
not  be  further  noticed. 

We  are  of  the  opinion  that  the  Missouri  Pacific  Railway 
Company  of  Nebraska,  before  the  act  of  consolidation,  pos- 
sessed the  power  to  condemn  the  plaintiff's  land  for  right 
of  way  purposes,  and  all  the  rights,  powers,  privil^es, 
and  franchise  of  the  original  company  being  merged  in  the 
consolidated  company,  the  latter  company  was  authorized 
to  construct  a  branch  from  its  main  line  into  Lancaster 
county  and  exercise  the  right  of  eminent  domain  over  the 
lands  in  question. 

It  is  claimed  that  the  petition  filed  by  the  railroad  com- 
pany for  the  appointment  of  commissioners  to  assess  the 
damages,  is  so  defective  as  not  to  give  the  county  judge 
jurisdiction.     The  petition  is  as  follows: 
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**  In  the  County  Court,  Lancaster  County,  Nebraska. 


Request  for  Commission- 


"  In  the  Matter  of  the  Right  of  "^ 

Way  and  Depot  Grounds  of  ...     a         •      T^ 

the  Miasouri  Pacific  Railway  f  «"  *°  ^PP™««  ^'^^ 

Company.  J  *^* 

"2b  Charles  M.  Parker ^  Cov/nJty  Judge: 

"The  Missouri  Pacific  Railway  Company  shows  to  your 
honor,  that  it  has  located  its  line  over  and  through  the 
grounds  hereinafter  described,  and  has  located  its  switch 
yards  and  depots  on  the  grounds  hereinafter  set  forth  and 
described,  and  that  the  appropriation  of  said  lands  to  sudi 
uses  is  necessary  to  the  construction  and  operation  of  said 
railway,  and  that  said  company  has  endeavored  to  obtain 
the  consent  of  the  several  owners  and  agree  with  them  on 
such  damages  so  occasioned  to  them  by  such  appropriation^ 
but  has  been  unable  to  make  any  personal  agreement^  and 
petitioner  has  given  to  non-resident  owners  notice  by  pub- 
lication, as  required  by  law  herewith  filed,  and  has  given 
personal  notices  to  resident  oVirners,  to-wit:  N.  ^  S.  K  ^ 
of  N.  E.  \  section  24,  Tp.  10,  R.  6  E.,  100  feet  wide 
and  through  the  same,  M.  L.  Trester,  owner,  and  said 
railway  company  prays  appraisement  of  damages  by  com- 
missioners, which  owners  shall  sustain  by  reason  of  the 
appropriation  of  such  lands  to  the  uses  of  the  Missouri 
Pacific  Railway  Company. 

"  The  Mo.  Pac.  Ry.  Co., 
"By  Joseph  R.  Webster,  and 
"  W.  E.  Stewart, 

"AWysfor  this  Prooeeding!* 

It  is  objected,  in  the  brief  of  counsel,  that  the  petition 
is  insufficient  for  the  reasons  that  it  is  not  dated,  sworn 
to,  nor  signed  by  any  officer  of  the  company;  because  it 
does  not  state  in  what  place,  manner,  or  course  the  defend- 
ant located  its  line  of  road  over  plaintiff's  premises,  or  the 
date  of  such  location,  and  the  petition  fails  to  allege  that 
the  defendant  is  a  corporation  organized  under  the  laws 
of  this  state. 
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Authority  for  the  appraisement  of  damages  sustained  by 
the  land-owner,  by  reason  of  the  location  of  a  railroad 
over  his  premises,  id  found  in  section  97  of  chapter  16  of 
the  Compiled  Statutes.  It  provides  that  "  if  the  owner  of 
any  real  estate  over  which  said  railroad  corporation  may 
desire  to  locate  their  road  shall  refuse  to  grant  the  right 
of  way  through  his  or  her  premises,  the  county  judge  of 
the  county  in  which  said  real  estate  may  be  situated,  as 
provided  in  this  subdivision,  shall,  upon  the  application  of 
either  party,  direct  the  sheriff  of  said  county  to  summon 
six  disinterested  freeholders  of  said  county,  to  be  selected 
by  said  county  judge,  and  not  interested  in  a  like  question, 
unless  a  smaller  number  shall  be  agreed  upon  by  said 
parties,  whose  duty  it  shall  be  to  carefully  inspect  and  view 
said  real  estate  and  assess  the  damages,  which  said  owner 
shall  sustain  by  the  appropriation  of  his  or  her  land  to 
the  use  of  said  railroad  corporation,  and  make  report  in 
writing  to  the  county  judge  of  said  county,  who,  after 
certifying  the  same  under  his  seal  of  office,  shall  transmit 
the  same  to  the  county  clerk  of  said  county  for  record,  and 
said  county  clerk  shall  file,  record,  and  index  the  same  in 
the  same  manner  as  is  provided  for  the  record  of  deeds  in 
this  state,  *  *  *  'm  pursuance  of  the  statute  in  such 
case  made  and  provided.  And  if  said  corporation  shall 
at  any  time,  before  they  enter  upon  said  real  estate,  for 
the  purpose  of  constructing  said  road,  pay  to  said  county 
judge  for  the  use  of  said  owner  the  sum  so  assessed  and 
returned  to  him  as  aforesaid,  they  shall  thereby  be  author- 
ized to  construct  and  maintain  their  said  road  over  and 
across  said  premises;  Provided^  That  either  party  may 
have  the  right  to  appeal  from  such  assessment  of  damages 
to  the  district  court  of  the  county  in  which  such  lands 
are  situated,  within  sixty  days  after  such  assessment,'^  etc» 

It  is  contended  by  the  defendant  that  there  is  no  pro- 
vision of  the  law  which  requires  that  the  application  for 
the  appointment  of  appraisers  to  assess  the  damages  of  the 
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land-owner,  shall  be  in  writing.    The  statute  above  quoted 
authorizes  the  county  judge  to  make  the  appointment  upon 
the  application  of  either  party.     While  the  law  does  not 
in  express  terms  state  that  a  written  application  must  be 
filed,  yet  it  is  manifest  that  the  meaning  of  the  law  is,  that 
a  written  petition  must  be  presented  to  the  county  judge. 
The  very  important  nature  of  the  proceeding  suggests  the 
impropriety  of  a  verbal  application.     The  petition  for  the 
appointment  of  freeholders  to  assess  the  damages  should 
state  the  name  of  the  railroad  corporation  seeking  to  ap- 
propriate the  real  estate,  the  name  of  the  land-owner,  if 
known,  a  description  of  the  laud  over  which  the  railroad 
is  located,  the  width  required  for  right  of  way  purposes, 
and  that  the  land-owner  refuses  to  grant  the  right  of  way 
through  his  premises.     There  is  no  law  which   requires 
that  the  petition  should  be  either  dated  or  sworn  to,  or  that 
it  should  state  the  exact  location  of  the  line  of  road  through 
lands  sought  to  be  condemned,  or  the  date  of  the  location 
of  such  road.     In  the  absence   of  a  statutory  provision 
designating  the  officer  of  the  corporation  who  shall  sigu  the 
petition,  it  may  be  signed  by  any  officer  thereof  empowered 
by  the  corporation  so  to  do,  or  by  an  authorized  attorney. 
There  being  no  proof  to  the  contrary  it  will  be  presumed  that 
the  application,  in  the  case  at  bar,  was  signed  by  persons  duly 
empowered  to  so  represent  the  defendant.     While  under  the 
constitution  and  laws  of  this  state  a  foreign  corporation  can- 
not acquire  property  by  eminent  domain,  it  is  not  necessary 
to  jurisdiction  that  the  application  for  the  appointment  of 
commissioners  to  appraise  the  damages  of  the  land-owner 
should  aver  that  the  railway  company  was  organized  under 
the  laws  of  this  state.     If  it  is  necessary  that  the  applica- 
tion should  contain  such  allegation,  wheu  filed  by  the  rail- 
road company,  it  would  likewise  be  important  when  the 
application   is  made  by  the  land-owner.     A  corporation 
may  sue  and  be  sued  by  its  corporate  name  without  an 
averment  of  tlie  act  of  incorporation.     {Exchange  NaU. 
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Bank  V.  Oapp8,  32  Neb.,  242.)  The  cases  relied  on  by  the 
plaintiff  in  error  to  sustain  the  doctrine  that  the  defendant 
was  compelled  to  allege  its  incorporation  under  the  laws  of 
Nebraska,  are  from  states  containing  statutory  provisions 
unlike  those  of  Nebraska,  and  the  decisions  referred  to  are 
not  to  be  followed  as  precedents  here.  The  petition  pre- 
sented to  the  county  judge  in  every  respect  complied  with 
the  statute  relative  to  the  appropriation  of  real  estate  for 
right  of  way  purposes. 

It  is  also  urged  that  there  is  no  proof  of  any  notice  of 
the  condemnation  proceedings  having  been  given  to  Trester. 
Counsel  for  defendant  insist  that  the  statute  does  not  re- 
quire that  notice  be  given,  except  to  a  non-resident  land- 
owner. In  this  counsel  are  mistaken.  Section  100  of 
chapter  16  of  the  Compiled  Statutes  provides  for  notice 
by  publication  to  non-resident  owners  of  land,  and  section 
98  of  the  same  chapter  prescribes  that  the  railroad  com- 
pany may  have  the  damages  assessed  by  the  commissionerS| 
by  giving  the  owner  or  guardian  ten  days'  notice  in  writ- 
ing, either  by  personal  service,  or  by  leaving  a  copy  thereof 
at  his  usual  place  of  residence.  The  statute  contemplates 
that  notice  shall  be  given  of  condemnation  proceedings, 
and  the  giving  of  notice  is  an  essential  prerequisite  to  be 
complied  with  by  the  railroad  company  before  the  property 
of  an  individual  may  be  appropriated  by  the  corporation, 
unless  waived. 

It  will  be  observed  that  the  application  filed  with  the 
county  judge  for  the  appointment  of  appraisers  alleges 
that  personal  notice  was  given  to  Trester.  The  plaintiff 
in  error  did  not,  in  his  petition  filed  in  the  district  court, 
tender  any  issue  upon  the  question  of  want  of  notice. 
The  objection,  therefore,  cannot  be  considered.  (JB.  F.  iJ. 
Co.  V.  Hayes,  13  Neb.,  489;  Gerrard  v.  B.  Co.,  14  Id., 
271.) 

Again,  the  plaintiff  in  error  by  taking  an  appeal  to  the 
district  court  from  the  award  of  the  commissioners,  en- 
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tered  his  appearance  and  waived  all  objection  as  to  notice. 
{(yDea  V.  State,  16.  Neb.,  241 ;  B.  Co.  v.  Patch,  28  Kan., 
470;  Aiken  V.  Commissioners,  36  Id.,  170;  J2.  Co.v,  Ben- 
ham,  28  Mich.,  469;  R.  Co.  v.  Allen,  100  Ind.,  409.) 

The  objection  that  the  appraisers  were  not  properly 
sworn  must  be  overruled.  The  plaintiff  not  only  waived 
the  objection  by  taking  an  apj^eal,  but  no  such  issue  wa» 
raised  by  the  pleadings  in  the  court  below.  The  only 
question  passed  upon  by  the  appraisers  was  the  amount  of 
damages  sustained  by  the  plaintiff.  On  appeal  that  ques- 
tion was  tried  de  novo,  and  it  was  then  wholly  immaterial 
whether  the  appraisers  were  sworn  or  not. 

After  the  order  of  removal  of  the  case  to  the  United 
States  circuit  court  was  made,  the  cause  was  tried  in  the 
federal  court  before  a  jury,  a  verdict  was  rendered  in  favor 
of  Trester  for  $3,678.81,  and  judgment  was  entered 
thereon.  The  defendant  company  pleaded  in  the  state  court 
this  judgment  in  bar.  A  transcript  of  the  proceedings 
had  in  the  United  States  court  was  introduced  in  evidence 
on  the  trial  of  the  case  in  the  lower  court,  over  the  plaint- 
iff's objection  and  exception.  It  is  claimed  that  this  rul- 
ing was  erroneous,  and  prejudicial  to  the  rights  of  tlie 
plaintiff  in  error.  Conceding,  for  argument's  sake,  that 
the  entire  proceedings  in  the  United  States  court  are  a 
nullity,  and  that  the  exemplified  copy  of  the  record  should 
not  have  been  received  in  evidence,  we  do  not  see  that  the 
plaintiff  has  any  just  ground  for  complaint  on  account  of 
the  transcript  of  the  proceedings  being  admitted  in  evi- 
dence. The  only  purpose  of  its  introduction  was  to  estabr 
lish  a  bar  to  the  plaintiff's  proceedings  in  the  state  court. 
The  jury  did  not  give  such  effect  to  the  judgment  of  the 
federal  court,  but  entirely  disregarded  the  same  and  re- 
turned a  verdict  for  the  plaintiff.  Had  a  verdict  been 
returned  for  the  defendant  the  plaintiff  would  then  have 
been  in  a  position  to  challenge  the  ruling  of  the  trial  court. 
But  with  a  verdict  in  plaintiff's  favor,  it  is  obvious  that 
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he  was  not  in  any  manner  prejudioed  by  the  decision  of 
the  court  here  complained  of,  and  it  is  firmly  settled  that 
this  coart  will  not  reverse  a  judgment  for  errors  com- 
mitted which  do  not  affect  the  substantial  rights  of  the 
party  complaining.  This  has  been  too  frequently  decided 
by  this  court  to  require  the  citation  of  authorities. 

The  plaintiff  is  in  no  better  position  if  we  regard  the 
proceedings  had  in  the  federal  court  as  valid  and  binding 
upon  the  parties,  until  reversed,  vacated,  or  set  aside.  If 
the  circuit  court  had  jurisdiction,  both  parties  are  concluded  ' 
by  the  judgment,  and  it  was  a  complete  bar,  when  pleaded 
and  proved,  to  the  proceedings  in  the  state  court.  But  the 
plaintiff  cannot  complain  of  the  recovery  of  a  judgment 
in  his  favor,  when,  if  the  judgment  of  the  federal  court 
was  a  bar,  the  verdict  should  have  been  for  the  defendant. 
The  defendant  company  does  not  ask  for  a  reversal  of  the 
judgment,  and  no  complaint  is  made  by  the  plaintiff  as 
to  the  amount  of  the  verdict.  No  reversible  error  has 
been  pointed  out  in  the  record,  and  the  judgment  is 

Affibmed. 
The  other  judges  concur. 


George  W.  Lininger  et  al.  v.  John  P.  Glenn  j;  ^sI 

ET  AL. 
[Filed  Ogtobkb  14, 1891.] 

SxecutionB :  Injunction  Denied.  A  petition  in  equity  alleged 
that  the  plaintifib  therein  o6mmenced  an  action  against  J.  P.  G.^ 
conatable,  to  reoover  poesession  of  specific  chattel  property  be- 
fore a  justice  of  the  peace;  that  thereafter,  by  stipulation  be- 
tween the  parties  to  said  action,  the  same  was  continued  **  until 
the  case  of  O.  W,  L.  et  al,  v.  N,  IT.,  Sheriff  tlieu  pending  in 
the  district  court,  should  be  finally  determined,  and  it  waa 
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further  stipulated  that  the  said  jastice  of  the  peace  shoald  then 
render  judgment  in  said  cause  in  accordance  with  the  judgment 
of  the  district  cuurt  in  said  cause  of  O,  W.  L.  et  al  v.  K.  H.; 
that  thereafter  the  said  justice  of  the  peace,  unlawfully  and 
without  jurisdiction,  or  any  notice  to  plaintiffs,  rendered  a  judg- 
ment in  said  cause  in  favor  of  defendant  therein,  J.  P.  G.,  and 
against  the  plaintiffs  for  a  return  of  said  property  or  for  the 
Talue  thereof,  assessed  at  $164.25,  and  costs  $12.15;  that  the 
said  cause  of  Q.  W,  L.  et  aL  v,  N,  H.  was  tried  in  the  district 
court,  with  judgment  for  the  defendant,  bat  which  judgment  was 
afterwards  reyersed  upon  error  in  the  supreme  court;  that  a 
transcript  of.  said  judgment  rendered  by  the  justice  of  the  peace 
was  filed  in  the  district  court  of  G.  county  and  entered  upon 
the  records  of  said  court,  and  execution  was  issued  thereon 
directed  to  the  defendant  W.  C,  sheriff  of  D.  county;  that  said 
sheriff  then  had  said  execution  and  threatened  to  levy  on  the 
property  of  the  plaintiffs  to  satisfy  the  same,  with  prayer  for 
injunction,  etc  On  error  for  the  sustaining  of  a  demurrer  to 
the  petition,  hdd^  that  the  petition  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

Ebrob  to  the  district  court  for  Gage  county.  Tried 
below  before  Broady,  J. 

HazleU  &  Baiea,  for  plaiutifis  in  error^  cited :  Sioux  City 
4s  P.  J2.  Co.  V.  Washington  Oo.y  3  Neb.,  41 ;  Robinson  v. 
Mathmck,  6  Id.,  256;  Williams  v.  HolnieSf  2  Wis.,  144; 
Doody  V,  Vai^hn,  7  Neb.,  31 ;  Nichol  v.  Patterson^  4  O., 
200;  Harper  v.  Albee,  10  la,,  389;  Fox  v.  Meacham,  6 
Neb.,  531. 

Burke  &  Front,  contra^  cited :  Williams  v.  Lowe,  4  Neb., 
396;  Holmes  v,  Irwin^  17  Id.,  99 ;  Gould  v,  Loughran,  19 
Id.,  392;  Horn  v.  Queen,  4  Id.,  108;  Hendriokson  v. 
Hinckley,  17  How.  [U.  8.],  443. 

Cobb,  Ch.  J. 

I  adopt  the  statement  of  the  case  from  the  brief  of  coun- 
sel for  plaintiffs  in  error. 

This  was  an  action  brought  in  the  district  court  of  Gage 
county,  by  plaintiffs  against  defendants,  to  enjoin  the  colleo- 


J 
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tion  of  a  jadgment  rendered  bj  H.  G.  Meehling,  a  justice 
of  the  peace  of  Gage  connty,  in  favor  of  the  defendant 
John  P.  Glenn,  and  against  plaintiffs,  and  to  enjoin  the 
levy  of  an  execution  issued  on  said  judgment  in  the  hands 
of  the  defendant  Cobum,  sheriff  of  Douglas  county. 

The  petition  and  supplemental  petition  all^e  that  on 
&e  20th  day  of  February,  A.  D.  1883,  the  plaintiffs  com- 
menced an  action  against  the  defendant  John  P.  Glenn^ 
constable,  to  recover  possession  of  certain  specific  personal 
property,  before  H.  G.  Mechling,  a  justice  of  the  peace; 
that  thereafter  it  was  stipulated  by  the  parties  to  said  ac- 
tion of  plaintiffs  v.  Glenn  that  said  cause  should  be  con- 
tinued by  said  justice  until  the  case  of  George  W.  Linin- 
ger  and  Elizabeth  Lininger  v.  N.  Herron,  sheriff  of  Gage 
county,  Nebraska,  then  pending  in  the  district  court  of  said 
county,  should  be  finally  determined,  and  that  said  defend- 
ant £L  G.  Mechling,  justice  of  the  peace,  render  judgment 
in  said  cause  in  accordance  with  the  judgment  in  the  dis- 
trict court  in  said  cause  of  plaintiffs  v.  N.  Herron,  sheriff; 
and  thereupon  said  cause  was  continued  upon  said  stipula- 
tion; that  thereafter,  on  the  17th  day  of  December,  1886, 
the  defendant  H.  G.  Mechling,  justice  of  the  peace,  unlaw- 
ftilly  and  without  jurisdiction,  and  without  any  notice  to 
plaintiffs,  rendered  a  pretended  judgment  in  said  cause  in 
iavor  of  the  defendant  John  P.  Glenn,  constable,  and 
against  the  plaintiffs  George  W.  and  Elizabeth  Lininger, 
for  the  return  of  said  property  or  for  the  value  thereof,  as- 
sessed at  $164.25,  and  costs  $12.15. 

That  the  said  cause  of  George  W.  Lininger  and  Eliza- 
beth Lininger  v.  N.  Herron,  mentioned  in  said  stipulation^ 
was  a  case  brought  in  the  district  court  in  replevin ;  that 
upon  the  trial  of  said  action  in  the  district  court  a  verdict 
and  judgment  were  rendered  in  favor  of  the  defendant 
sheriff;  that  plaintiffs  prosecuted  a  writ  of  error  to  the 
supreme  court,  and  on  November  26,  1885,  the  supreme 
coart  reversed  said  judgment  of  the  district  court  and 
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remanded  said  cause  to  said  court  for  further  proceedings ; 
that  upon  the  second  trial  of  said  cause,  said  district  court 
again  found  the  issues  in  said  case  in  favor  of  the  defend- 
ant; that  thereafter  said  cause  of  G.  W.  and  Elizabeth 
Lininger  was  again  taken  to  the  supreme  court  on  error  by 
plaintiffs,  and  the  judgment  of  said  district  court  again  re- 
versed and  said  cause  remanded  to  said  court  for  further 
proceedings,  in  which  said  district  court  said  cause  la  still 
pending  and  undetermined. 

That  on  or  about  the  12th  daj  of  August,  A.  D.  1887, 
a  transcript  of  said  pretended  judgment  rendered  bj  said 
justice  of  the  peace  in  the  case  of  George  W.  and  Eliza- 
beth Lininger  v.  John  P.  Glenn  was  filed  in  the  district 
court  of  Gage  county  and  entered  on  the  records  of  said 
court,  and  on  August  15,  1887,  an  execution  directed  to 
the  defendant  Wm.  Coburn,  sheriff  of  Douglas  county, 
Nebraska,  was  issued  on  the  same;  that  said  sheriff  now 
has  said  execution  and  threatens  to  levy  on  the  property 
of  these  plaintiffs  to  satisfy  the  same,  etc. 

That  said  defendant  H.  G.  Mechling,  justice  of  the 
peace,  had  no  authority  or  jurisdiction  to  render  a  judg- 
ment in  said  cause  of  G.  W.  and  Elizabeth  Lininger  v. 
John  P.  Glenn,  and  that  said  pretended  judgment  rendered 
by  him  is  absolutely  void  and  of  no  force  and  effect 

Prayer  for  temporary  injunction  restraining  issue  and 
levy  of  execution  on  said  pretended  judgment,  and  on  final 
hearing  that  the  injunction  be  made  perpetual  and  that 
said  pretended  judgment  may  be  declared  null  and  void 
and  of  no  force  and  effect,  eta 

A  transcript  of  the  proceedings  of  the  justice  in  the 
oase  of  Lininger  v.  OUnn  was  attached  to  the  petition  as 
an  exhibit 

On  September  26,  1887,  the  court  grafted  a  temporary 
restraining  order  under  their  petition  as  prayed. 

On  October  27,  1887,  the  defendant  Coburn,  sheriff, 
filed  a  separate  demurrer  to  this  petition  on  thei  following 
grounds : 
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First — That  the  court  had  no  jurisdiction  to  issue  an 
order  of  injunction  against  this  defendant  in  his  official 
capacity  as  sheriff  of  Douglas  county. 

Second — That  the  court  has  no  jurisdiction  over  the 
person  of  the  defendant. 

Third — That  the  court  has  no  jurisdiction  over  the 
subject-matter  of  the  action. 

Fourth — That  the  petition  fails  to  state  a  cause  of 
action. 

The  court  overruled  the  demurrer  as  to  the  first^  second, 
and  third  grounds,  and  sustained  the  same  as  to  the  fourth 
ground. 

The  defendants  Mechling  and  Saunders  filed  a  de- 
murrer to  the  petition  on  the  following  grounds: 

First — ^That  the  court  has  no  jurisdiction  of  the  subject- 
matter  of  the  action. 

Second — That  the  petition  does  not  state  &cts  sufficient 
to  constitute  a  cause  of  action. 

Third — That  said  petition  does  not  state  facts  sufficient 
upon  which  to  issue  an  order  of  injunction. 

The  court  sustained  this  demurrer.  To  which  rulings 
sustaining  said  demurrers  the  plaintiffs  excepted. 

The  plaintiffs  not  desiring  to  plead  further,  the  court 
entered  judgment  dismissing  said  action  at  plaintiffs'  costs, 
and  to  reverse  which  rulings  and  judgment  the  plaintiffs 
bring  the  cause  to  this  court  by  petition  in  error. 

The  sole  ground  for  injunction  or  relief  set  up  in  the 
petition  is  that  the  justice  of  the  peace  had  not  jurisdic- 
tion to  render  the  judgment  sought  to  be  enjoined,  at  the 
time  it  was  rendered.  It  is  not  stated  in  the  petition  nor  is  it 
contended  by  counsel  for  plaintiffs  in  error  that  the  justice 
had  not  at  one  time  jurisdiction  of  the  subject-matter  in- 
volved in,  as  well  as  of  the  parties  to,  the  suit.  Therefore, 
if  he  lost  jurisdiction  of  the  case  by  adjourning  it  to  an  uncer- 
tain and  unknown  time,  which  I  think  it  must  be  conceded 
that  he  did,  the  case  is  within  the  law  of  that  of  Oould  v. 
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I/mghran,  19  Neb.,  392,  cited  by  counsel  for  defendant  in 
error.  In  that  case  it  was  held  that  such  judgment  could 
only  be  corrected  by  a  direct  proceeding  for  that  purpose, 
and  not  by  injunction. 

Again,  it  is  not  alleged  in  the  petition  that  the  said 
judgment  was  unjust,  nor  that  the  defendants  therein, 
plaintiffs  in  the  injunction  case  and  plaintifls  in  error  here, 
were  the  owners  of  the  property  involved  in  the  replevin 
case.  Neither  is  it  allied  in  the  petition  that  the  plaint- 
iffs therein  were  without  an  adequate  remedy  at  law  for 
any  wrong  suffered  or  threatened ;  nor  that  either  fraud, 
accident,  mistake,  or  circumstances  beyond  their  control 
had  intervened  to  deprive  them  of  any  right  or  remedy. 
Neither  is  it  alleged  that  either  of  the  defendants  are  in- 
solvent The  case  is  therefore  quite  within  the  law  as 
laid  down  by  the  supreme  court  of  the  United  States  in 
Hendrichson  v,  Hinckley^  17  How.  [U.  S.],  442.  Also  cited 
by  counsel  for  defendants  in  error,  where  Mr.  Justice  Curtis 
said :  ^^A  court  of  equity  does  not  interfere  with  judgments 
at  law,  unless  the  complainant  has  an  equitable  defense  of 
which  he  could  not  avail  himself  at  law,  because  it  did  not 
amount  to  a  legal  defense  or  had  a  good  defense  at  law, 
which  he  was  prevented  from  availing  himself  of  by  firaud 
or  accident,  unmixed  with  negligence  of  himself  or  his 
agents." 

I  do  not  think  that  the  petition  states  facts  sufficient  to 
constitute  a  cause  of  action.  The  demurrers  were  therefore 
rightly  sustained. 

The  judgment  of  the  district  court  is  affirmed  and  the 
cause  dismissed. 

Judgment  aogordinoly. 
Maxwell,  J.,  concurs. 
NoBYAL,  J.,  did  not  sit 
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D.  L.  Thompson  v.  C.  C.  Benner. 

[Filed  Octobkb  14, 1891.] 

Instruotions  set  out  in  the  opinion,  held,  not  applicable  to  the 
testimony  and  an  erroneoos  statement  of  the  law. 

Error  to  the  district  court  for  Richardson  county. 
Tried  below  before  Appelget,  J. 

J.  D,  Oilman,  and  Isham  Reams,  for  plaintiff  in  error^ 
cited:  Bonns  v.  Carter,  20  Neb,,  566;  Wellington  v.  Went- 
worth,  8  Met.  [Mass.],  648;  1  Addison,  Torts,  497;  8t. 
John  V.  (yConnell,  7  Port.  [Ala.],  466;  Yale  v,  Saunders, 
16  Vt,  243;  Pen-y  v.  Corby,  21  Fed.  Rep.  [Mo.],  737; 

Winner  v.  Hoyt,  28  N.  W.  Rep.  [Wis.],  380;  Brovm  v. 

Work,  30  Neb.,  800. 

E,  W.  Thomas,  and  C  OUlespie,  contra,  cited :  Miller  v, 
Finn,  1  Neb.,  288 ;  Clark  v,  Tennant,  6  Id.,  567 ;  Ahhnan 
V.  Meyer,  19  Id.,  66;  West,  Ins.  Co,  v.  Putnam,  20  Id., 
:]34;  Brovm  v.  Hurst,  3  Id.,  356;  Seymour  v.  Street,  5  Id., 
89 ;  Blackburn  v,  Ostrander,  Id.,  219 ;  Convei^se  v,  Meyer,  14 
Id.,  191;  Everett  v.  HobUman,  15  Id.,  376;  McCormick  v, 
Loughran,  16  Id.,  89;  Durrdl  v.  Hart,  25  Id.,  610;  Max- 
well, Just.  Prac.  [5th  Ed.],  603;  Faulkner  v,  Meyer,  6 
Neb.,  414;  Taylor  v.  Ryan,  15  Id.,  579;  Ndson  v.  Garey, 
Id.,  635;  Fletcher  V*  Daugherty,  13  Id.,  224;  Langdonv, 
Budy  9  Wend.  [N.  Y.],  80;  Broum  v.  PhiUips,  3  Bush 
[Ky.],  656;  Hopkins  v.  Thompson,  2  Port.  [Ala.],  433; 
Holmes  v,  Sprowl,  31  Me.,  73;  Pratt  v.  Harlow,  16  Gray 
[Mass.],  379 ;  Worihington  v.  Hanna,  23  Mich.,  530 ;  Peck- 
tnbaugh  v.  Quillin,  12  Neb.,  586;  Hamilton  v.  Lau,  24 
Id.,  59;  Bonns  v.  Carter,  20  Id.,  566. 
16 
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Maxwell,  J. 

In  February,  1888,  one  Clinton  F.  Benner,  a  minor, 
bought  a  small  confectionery  and  cigar  store  in  Falls  City, 
for  which  he  paid  about  $450  witli  money  furnished  him 
by  his  mother.  Afterwards  she  let  him  have  a  note  for 
about  $300,  which  he  used  as  collateral  to  obtain  money  at 
one  of  the  banks,  and  later  she  seems  to  have  advanced 
about  $150  more.     Soon  aft;er  Clinton  engaged  in  this 

business  his  mother  removed  to  Falls  Citv  and  she  and  her 

It 

family  seems  to  have  drawn  largely  for  the  means  of  sup- 
port from  the  store  of  her  son.  The  son  kept  enlarging 
his  stock  so  that  by  July  1st  of  that  year  it  was  worth 
$2,500. 

The  defendant  in  error  claims  to  have  loaned  his  brother 
about  $650  between  July  4th  and  August  25th  of  that 
year,  while  the  stock  in  the  store  during  this  period  seems 
to  have  been  very  much  increased,  and  on  September  24, 
1888,  was  worth  about  $6,500.  The  great  increase  in  the 
stock  and  in  the  debts  may  have  come  from  the  inexpe- 
rience of  Clinton,  and  the  ease  with  which  persons  believed 
to  be  honest  can  obtain  credit ;  or  the  increase  may  have 
been  made  from  a  design  of  Clinton  and  others  to  defraud 
his  creditors.  This  is  a  question  of  fact  to  be  determined 
by  a  jury. 

On  September  24, 1888,  Clinton  seems  to  have  exhausted 
his  credit  and  creditors  were  pressing  for  their  claims, 
whereupon  about  September  24,  1888,  he  executed  a  note 
for  $1,924.80  and  two  chattel  mortgages  to  his  brother, 
the  defendant,  upon  '^the  stock  of  goods,  merchandise,  and 
fixtures  situated  in  what  is  commonly  known  as  Postoffice 
store  in  Falls  City,  Nebraska,  the  said  stock  of  goods  con- 
sisting of  groceries,  confectioneries,  cigars  and  tobacco, 
queensware,  hardware,  cutlery,  toys,  holiday  goods,  show- 
cases, the  soda  fount  and  fixtures,  books  and  papers, 
stationery,  the  awning  and  store,  and  all  the  goods,  mer- 
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ehandise^  and  fiztares  of  every  kind  and  character  situ- 
ate in  said  store-room  and  cellar/'  etc.  The  defendant 
claims  to  have  purchased  the  claims  of  his  mother  and  sis- 
ter against  Clinton  and  to  have  given  his  own  notes  for  the 
same^  and  that  said  claims  together  with  his  own  amount 
to  the  sum  secured  by  the  mortgage.  Certain  creditors  of 
Clinton  for  the  goods  in  question  recovered  judgments 
against  bim^  and  caused  executions  to  be  issued  thereon, 
which  were  placed  in  the  hands  of  the  plaintiff  in  error, 
who  levied  upon  the  stock  of  goods  and  sold  a  sufficient 
amount  to  satisfy  said  executions. 

This  action  is  brought  against  the  officer  for  the  wrong- 
ful conversion  of  the  goods  by  reason  of  said  sales. 

On  the  trial  of  the  cause  the  jury  returned  a  verdict  for 
the  defendant,  upon  which  judgment  was  rendered. 

The  court  instructed  the  jury  as  follows : 

"You  are  further  instructed,  as  a  matter  of  law,  that  a 
debtor  in  failing  circumstances  has  a  right  to  prefer  one 
creditor  to  another  and  to  pay  one  creditor  with  goods  ob- 
tained on  credit  from  another  creditor,  and  in  this  case,  if 
you  believe  from  the  evidence  that  Clinton  Benner  was 
lawfully  indebted  to  Charles  Benner  as  claimed,  and  that 
Clinton  Benner,  finding  that  he  could  not  pay  all  his  debts, 
transferred  the  goods  in  controversy  to  Charles  Benner, 
and  gave  Charles  Benner  full  and  complete  possession  of 
the  same  under  the  chattel  mortgages  introduced  in  evi- 
dence, then  upon  this  question  of  Charles  Benner's  rights 
to  the  property  as  against  Thompson,  defendant,  you  should 
find  for  the  plaintiff  Charles  Benner,  in  this  case,  unless 
you  believe  from  the  evidence  that  there  is  fraud  in  these 
transactions  participated  in  by  Charles  Benner  or  of  which 
said  Charles  Benner  had  due  notice.  If  these  transactions 
are  shown  to  you  by  the  evidence  to  be  in  good  faith,  and 
Charles  Benner  had  full  and  complete  possession  of  the 
property  for  the  purpose  of  paying  his  debt,  then  Thomp- 
son, the  defendant,  had  no  right  to  take  the  property  from 
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him,  and  you  should  find  in  favor  of  this  plaintiff,  the 
amount  of  his  damages  not  however  to  exceed  the  full  sum 
of  the  debt  due  Charles  Benner,  and  interest. 

^^  That  in  order  to  prove  the  good  faith  of  the  notes  and 
mortgages  held  by  Charles  Benner,  it  is  not  necessary  for 
him  to  do  more  than  show  the  honesty  and  good  faith 
character  of  the  transactions  by  the  evidence  of  himself  and 
the  other  witnesses,  and  circumstances,  and  notes,  checkS; 
drafb,  and  papers  that  have  been  introduced  in  evidence 
to  you,  and  if  yon  believe  from  the  evidence  that  all  the 
transactions  were  honest  and  in  good  faith  on  the  part  of 
Charles  Benner,  you  should  so  find  in  your  verdict.  For 
a  creditor  violates  no  rule  of  law  when  he  takes  payment 
of  his  debt,  though  he  knows  that  other  creditors  are 
thereby  deprived  of  all  means  of  obtaining  satisfaction  of 
their  own  equally  meritorious  claims. 

'^  That  the  two  chattel  mortgages  introduced  in  evidence 
in  this  case,  if  you  believe  from  the  evidence  in  this  case 
were  made  and  received  in  good  faith  on  the  part  of 
Charles  Benner,  mortgagee,  then  it  is  sufficient  to  invest 
him,  Charles  Benner,  with  the  right  to  take  the  property 
therein  described,  and  to  have  the  same  turned  over  to  him 
by  Clinton  Benner,  mortgagor,  and  to  retain  the  said  prop- 
erty for  the  purpose  of  selling  it  as  provided  in  the  mort- 
gages, for  the  purpose  of  satisfying  his  claim  with  the  pro- 
ceeds of  the  sale  of  said  property.  Then  you  are  instructed 
that  no  one  had  any  right  to  take  the  goods  from  the  pos- 
session of  Charles  Benner  without  first  paying  off  his 
claims,  and  if  it  was  so  done,  the  party  who  thus  took  the 
goods  from  him  are  liable  in  damages,  for  the  damages  done 
Charles  Benner  by  so  doing,  to  the  extent  of  his  lien  with 
the  interest  thereon. 

''The  jury  are  further  instructed  that  the  law  presumes 
that  all  persons  transact  their  business  honestly  and  in  good 
faith  until  the  contrary  appears  from  a  preponderance  of 
the  evidence,  and  the  burden  of  proving  fraud  is  always  on 
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the  party  alleging  the  fraud,  and  you  are  instructed  that  all 
persons  are  presumed  to  be  innocent  of  intentional  wrong 
until  they  are  proved  to  be  guilty,  and  all  persons  are  pre- 
sumed to  transact  their  business  in  good  faith  and  for  a 
lawful  purpose,  and  when  an  act  can  as  well  be  attributed 
to  an  honest  intent  and  purpose  as  to  a  corrupt  or  unlaw- 
ful one,  then  the  jury  are  bound  to  attribute  the  act  to  an 
honest  intent  and  to  a  lawful  purpose. 

"instructions  asked  for  on  behalf  of  defendant. 

"If  the  jury  believe  from  the  evidence  that  the  plaintiff 
got  possession  of  the  goods  in  question  from  his  brother 
while  in  a  failing  condition,  and  when  he  was  known  to 
be  insolvent  and  largely  in  debt,  and  that  such  possession 
was  taken  under  chattel  mortgages  upon  all  the  property  of 
the  mortgagor,  and  for  a  sum  larger  than  that  owing  from 
Clinton  F.  Benner  to  his  brother,  the  plaintiff,  and  said 
plaintiff  knew  that  the  goods  so  mortgaged  were  not  paid 
for,  all  these  circumstances  may  be  taken  into  considera- 
tion by  the  jury  in  determining  whether  the  plaintiff  wajs 
a  bona  fide  mortgagee  of  the  goods. 

"If  the  jury  find  from  the  evidence  that  said  mortgages 
were  given  in  fact  to  secure  debts  owing  from  Clinton  F. 
Benner  to  his  mother  and  sister,  in  addition  to  what  he 
was  owing  to  his  brother,  the  plaintiff,  then  you  are  in- 
structed that  said  mortgages  create  a  trust  in  favor  of  said 
mother  and  sister,  and  as  such  must  be  held  to  be  an  as- 
signment for  the  benefit  of  creditors,  and,  not  being  in  con- 
formity with  the  act  relating  to  voluntary  assignments, 
must  be  held  to  be  void,  and  the  plaintiff  cannot  recover. 

"charge  of  the  court. 

"Gentlemen  of  the  Jury:  This  is  an  action  brought 
by  the  plaintiff  for  the  recovery  of  damages  against  the  de- 
fendant, as  an  officer,  for  an  alleged  taking  and  conversion 
by  him  of  certain  goods  and  property  of  the  plaintiff. 

"2.  The  gist  of  this  action  is,  first,  the  ownership  of  said 
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property  by  the  plaiutiff^  and,  seoondly,  the  unlawful  tak- 
ing of  the  same  by  the  defendant. 

"  3.  The  jury  in  arriving  at  your  verdict  have  a  riglit 
to  take  into  consideration  all  the  circumstances  surrounding 
the  case  as  adduced  before  you  by  the  evidence. 

"4.  In  making  up  your  verdict  you  are  instructed  by 
the  court  that  brothers  and  other  members  of  a  family  have 
a  right  to  do  business  with  each  other,  and  such  business  is 
just  as  lawful  as  if  the  same  business  was  done  with  any 
other  person,  but  the  court  further  instructs  you  that  when 
the  rights  of  other  parties,  not  members  of  the  family,  are 
prejudiced  by  such  transaction,  then,  and  in  that  case,  it  is 
your  duty  to  scrutinize  such  acts  closely,  for  the  purpose  of 
ascertaining  the  good  faith  of  the  transaction. 

''  5.  The  court  further  instructs  you  that  in  arriving  at 
a  conclusion  as  to  the  amount  due  this  plaintiff  from  Clin- 
ton F.  Benner  you  should  examine  the  transaction  between 
plaintiff  and  l)is  mother  and  sister,  and  if  you  shall  find 
from  a  preponderance  of  the  evidence  that  prior  to  the 
time  that  the  chattel  mortgage  was  given  to  this  plaintiff 
by  his  brother,  this  plaintiff  purchased  said  claims  from 
his  mother  and  sister,  and  became  wholly  and  absolutely 
responsible  to  them  for  the  payment  of  said  claims,  then 
the  amount  of  plaintiff's  claim  in  this  action  is  the  com- 
bined amounts  of  his  own  claim,  and  also  the  amounts  that 
had  heretofore  belonged  to  the  sister  and  the  mother;  but 
if  the  jury  shall  find  from  the  evidence  that  this  plaintiff, 
prior  to  the  time  that  he  took  the  mortgages  mentioned  in 
this  case,  bad  not  so  purchased  the  claims  of  the  mother 
and  sister,  and  become  absolutely  responsible  to  them  for 
the  same,  then,  and  in  that  case,  the  court  instructs  you  that 
the  claims  of  the  mother  and  sister  were  not  the  property 
of  this  plaintiff. 

'^  6.  The  court  instructs  you  that  if  yon  shall  find  from 
a  preponderance  of  the  evidence  that  the  goods  claimed  by 
the  plaintiff  to  have  been  taken  by  the  defendant  were  so 
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taken  by  him,  and  if  you  shall  further  find  from  the  evi- 
dence that  the  said  goods  and  property  so  taken  were  the 
property  of  and  in  possession  of  the  plaintifi*,  then  the 
amount  of  plaintiff's  damage  is  the  amount  of  his  claim 
and  interest,  provided  such  claim  does  not  exceed  the  value 
of  the  goods  taken  by  the  defendant 

^'7.  The  court  also  instructs  you  that  if  you  shall  find 
from  the  evidence  that  the  goods  and  chattels  claimed  in 
his,  plaintiff's,  petition  to  have  been  taken  by  the  defend- 
ant were  not  the  property  of  the  plaintiff  or  that  the 
defendant  did  not  take  the  same,  then  your  verdict  should 
be  for  the  defendant/' 

These  instructions  do  not  submit  the  question  of  fraud- 
ulent intent.  Undue  importance  is  given  to  the  right  of  a 
debtor  to  prefer  his  creditors,  and  the  important  questions 
involved  in  the  case  are  entirely  lost  sight  of.  Such  in- 
structions could  not  fail  to  confuse  a  jury  and  evidently  did 
so  in  this  case.  We  do  not  care  to  particularize  the  va- 
rious defects  and  errors  therein,  which  are  apparent  from  a 
mere  inspection. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

EeYEBSED  A^D  BEMAND£J>. 

The  other  judges  concur. 


Fbank  Faulkner  v.  S.  N.  White  &  Son, 

[Filed  October  14, 1891.] 

Negotiable  Instruments:  Fbaudulent  Tbansfsb  by  Bailee: 
Bona  Fide  Purchaser.  A  promissory  note  made  by  R.  in 
favor  of  F.  was  seen  red  by  a  mortgage  on  real  estate.  About 
the  time  the  note  became  dae  the  payee  indorsed  it  in  blank 
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and  delivered  it  to  one  S.  to  effect  a  trade  with  a  third  party.  6. 
did  sot  effect  the  trade  bat  disposed  of  the  note  for  his  own 
benefit  to  one  W.  for  goods  for  aboot  two-thirds  of  its  faoe  valae. 
Afterwards  the  maker  and  payee  of  the  note  entered  into  an 
agreement  by  which  it  was  paid  In  full  and  the  mortgage  dis- 
charged. Afterwards  W.,  the  parchaser  of  the  note  from  S.  and 
who  had  possession  of  the  same,  brought  an  action  thereon 
against  F.  as  indorser.  Hdd,  That  as  the  indoraer  had  clothed 
8.  with  apparent  authority  to  dispose  of  the  note,  that  the  in- 
dorser was  bound  by  this  action  of  S.;  but  as  he  had  disposed  of 
the  same  in  fraud  of  the  rights  of  his  employer,  the  transferee 
could  recover  only  the  amount  paid  with  interest  thereon. 

Error  to  the  district  oourt  for  Colfax  county.  Tried 
below  before  Post,  J, 

Orimison  &  Thomas,  for  plaintiff  in  error,  cited  :  Haas 
V.  SackeU,  41  N.  W.  Rep.  [Minn.],  237;  Chase  v.  WhU- 
more,  9  Pac.  Rep.  [Cal.],  942. 

Phelps  &  Sabiriy  contra,  cited  :  Cha^e  v.  Whitmoi^e,  9  Pac. 
Rep.  [Cal.],  944;  Combes  v.  Chandler,  33  O.  St.,  184; 
Moore  v.  Bank,  55  N.  Y.,  41 ;  Pomeroy,  L^.  Rem.,  160; 
Oberne  v.  Burke,  30  Neb.,  581;  Webster  v.  Wray,  17  Id., 
579 ;  Shamp  v.  Meyei^,  20  Id.^  223 ;  1  Lawson^  Rights, 
Rem.  &  Prac,  sec.  57. 

Maxweix,  J. 

This  action  was  brought  in  the  district  court  of  Col&x 
county  by  the  defendants  in  error  against  the  plaintiff  in 
error,  the  cause  of  action  being  set  forth  in  the  petition  as 
follows : 

"On  the  16th  day  of  October,  1884,  the  defendants 
Ralston  executed  and  delivered  to  the  defendant  Faulk- 
ner, his  certain  promissory  note,  in  words  and  figures  fol- 
lowing : 

"*  $45.00.  Schuyler,  N^b.,  Oct.  16,  1884. 

"'Nine  months  after  date,  for  value  received,  I,  E.  D. 
Ralston,  promise  to  pay  to  the  order  of  Frank  Faulkner 
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forty-five  dollars^  with  interest  at  the  rate  of  10  per  cent 
per  annum  from  date.  The  drawers  and  indorsers  severally 
waive  presentment  for  payment,  protest,  and  notice  of  non- 
payment of  this  note,  and  all  defenses  on  ground  of  exten- 
sion of  time  of  its  payment  that  may  be  given  by  the  holders 
to  them,  or  either  of  them.  E.  D.  Rauston.' 

''  To  secure  the  payment  of  said  note  the  defendant  Ral- 
ston and  his  wife,  on  the  16th  day  of  October,  1884,  exe- 
cuted and  delivered  to  the  defendant  Faulkner  their  certain 
mortgage  deed,  and  thereby  conveyed  to  the  said  Faulkner 
the  following  described  premises :  Lots  6,  6^  and  7,  in 
block  39,  in  Clarkson's  first  addition  to  Schuyler. 

«  That  on  the day  of ,  188  — ,  the  date  and 

time  being  unknown  to  these  plaintiffs,  the  defendant 
Faulkner  indorsed  said  note  and  sold  and  transferred  the 
same  to  the  defendant  Smith,  conferring  upon  him  the  ap- 
parent absolute  ownership  and  all  the  indicia  of  title,  with 
full  power  to  sell,  transfer,  or  do  with  it  whatsoever  he 
chose. 

''On  the  9th  day  of  January,  1885,  said  note  being  then 
wholly  unpaid  and  a  valid  and  binding  obligation,  with  no 
defense  existing  against  it,  the  defendant  Smith,  he  being 
at  that  time  the  owner  and  holder  thereof,  indorsed  and 
transferred  the  same  to  these  plaintiffs  for  a  valuable  con- 
sideration in  the  due  course  of  business,  who  then  became 
and  ever  since  have  been  the  owner  thereof. 

<'On  the  26th  day  of  September  1886,  the  defendant 
Faulkner  paid  these  plaintiffs  on  said  note  the  sum  of 
118.50. 

''That  on  the  18th  day  of  March,  1886,  the  defendants 
Ralston  and  Faulkner  entered  into  the  following  agree- 
ment: 

"  'Know  all  men  by  these  presents,  that  I,  Frank  Faulkner, 
of  Schuyler,  Colfax  Co.,  Neb.,  am  held  and  firmly  boui  d 
unto  E.  D.  Ralston,  of  the  same  place,  in  the  penal  sum 
of  f  800,  for  the  payment  of  which,  well  and  truly  to  be 
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made^  I  do  hereby  bind  myself,  my  heirs,  executors,  and  as- 
signs, if  default  be  made  in  the  oondition  following,  viz.: 
Whereas,  James  Edmison  and  wife  have  conveyed  to  me 
by  general  warranty  the  S.  ^  of  S.  W.  ^  of  sea  3,  town  18 
north,  of  range  3,  in  Colfax  county,  Neb.,  in  consideration 
of  which  and  of  the  covenants  hereinafter  conditioned  on  my 
part  to  be  kept  and  performed,  the  said  E.  D.  Ralston  and 
wife  have  conveyd  to  Matilda  Edmison  lots  6,  6,  and  7  in' 
block  39,  in  Clarkson's  first  addition  to  the  town  of  Schuy- 
ler :  Now,  therefore,  I,  in  consideration,  hereby  agree  and 
undertake  to  pay  to  said  E.  D.  Ralston  the  sum  of  $100, 
and  to  release  and  discharge  a  mortgage  which  I  now  hold 
against  said  last  described,  and  to  pay  and  satisfy  a  certain 
mortgage  and  the  debt  thereby  secured,  which  (a  third  per- 
son named)  holds  against  said  last  described  premises,  with 
interest  accrued  and  to  accrue  thereon,  and  to  pay  all  taxes, 
liens,  and  assessments  against  said  premises  which  said  E. 
D.  Ralston  may  be  justly  and  legally  liable  and  bound  to 
pay.  Upon  the  fulfillment  of  the  foregoing  conditions  and 
covenants  this  obligation  to  be  void,  otherwise  to  be  and 
remain  in  full  force  and  effect. 

"*In  testimony  whereof  I  have  hereunto  set  my  hand 
this  18th  day  of  March,  1886. 

"*  Frank  Faulkner. 
" '  In  presence  of 

" '  Geo.  H.  Thomas.' 

*'The  plaintiff^  further  allies  that  this  agreement  en- 
tered into  between  the  defendants  Faulkner  and  Ralston 
was  entered  into  with  the  intention  and  purpose,  among 
other  things,  of  making  provision  for  the  payment  of  said 
note  and  mortgage  held  and  owned  by  the  plaintiff. 

"That  on  the  30th  day  of  April,  1886,  the  defendant 
Faulkner  satisfied  and  released  said  mortgage  given  as 
security  for  said  note,  of  record,  no  part  of  said  note  has 
been  paid  except  said  sum  of  $18.50,  and  there  is  now  due 
the  plaintifi^  from  the  defendant  on  said  note  and  agree- 
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ment  the  sum  of  $35.20  and  interest  at  ten  per  cent  from 
the  23d  day  of  September,  1886.'' 

The  answer  contains  a  number  of  specific  denials  and 
admissions.  It  is  admitted  that  the  plaintiff  in  error  paid 
the  defendants  in  error  on  the  claim  the  sum  of  $18.60,  but 
it  is  alleged  that  this  was  done  as  a  friendly  act  and  not  as 
a  recognition  of  the  note.    The  reply  is  a  general  denial. 

On  the  trial  of  the  cause  the  court  found  the  issues  in 
favor  of  the  defendants  in  error  for  the  full  amount  of  the 
note  and  rendered  judgment  accordingly. 

The  testimony  sustains  the  principal  allegations  of  the 
petition. 

There  is  a  paucity  of  dates  in  the  pleadings  and  evi- 
dence which  renders  it  difficult  to  determine  the  exact  time 
when  certain  transactions  took  place.  It  does  appear,  how- 
ever, that  about  the  month  of  March,  1886,  the  contract 
was  entered  into  with  Ralston  and  the  conveyance  received 
by  which  the  note  in  question  became  satisfied  and  the 
mortgage  discharged.  Prior  to  this  time  the  defendant  in 
error  had  indorsed  the  note,  and  delivered  the  same  to 
Smith,  who  traded  it  to  the  defendants  in  error  for  a  stove 
worth  about  $30.  The  defendants  in  error  claim  to  be  in- 
nocent purchasers  of  the  note  for  a  valuable  consideration 
and  without  notice,  and  there  is  testimony  in  the  record 
tending  to  establish  that  defense.  Smith,  however,  had  no 
right  morally  to  transfer  the  note  for  his  own  benefit.  It 
was  in  violation  of  the  trust  reposed  in  him  by  the  plaint- 
iff in  erroV.  In  other  words.  Smith  had  apparent  author- 
ity to  transfer  the  note,  and  did  so  transfer  it  to  the 
defendants  in  error;  but  if  the  testimony  before  us  is  true, 
he  fraudulently  abused  the  trust  placed  in  him  by  the 
plaintiff  in  error,  and  converted  the  note  to  his  own  use 
and  received  about  two-thirds  of  the  face  value  thereof. 
The  note  was  not  his.  It  was  converted  in  fraud  of  his 
principal,  and  the  same  rule  will  be  applied  as  when  the 
instrument  was  obtained  by. fraud,  viz.,  that  the  purchaser 
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will  be  protected  only  to  the  extent  of  the  consideration 
paid  by  him.  The  judgment  of  the  court  below,  there- 
fore, will  be  modified  to  conform  to  this  opinion,  and  as 
thus  modified  will  be 

Affirmed. 
The  other  judges  concur. 


RlOE  &  GOBUM,  APPELLANTS,  V.  GeORGE  DaY, 

APPELLEE. 

[Filed  Ootobeb  14,  189L] 

1.  Attorney's  lien :  Paramount  to  Set-Off.    The  lien  of  an 

attorney  upon  a  Judgment  obtained  by  him  to  the  extent  of  his 
reasonable  fees  and  disbnnements,  is  paramount  to  any  rights  of 
the  parties  in  the  action  or  to  any  set-off. 

2.  :  Reasonable  Fees.  The  question  of  what  were  reason- 
able fees,  haying  been  put  in  issue  and  determined  by  the  trial 
oonrti  hM,  that  the  evidence  sustained  the  judgment. 

Appeal  from  the  district  court  for  Grage  county.  Heard 
below  before  Broady,  J. 

A.  D.  McCandlesa,  and  T.  F.  Burke,  for  appellants, 
cited  :  Ward  v.  Wat8on,27  Neb., 68;  1  Am.&  Eng.  Ency., 
972;  People  v.  N.  F.,  13  Wend.  [N.  Y.],  649,  and  cases; 
Brown  v.  Sayce,  4  Taunt.  [Eng.],  321 ;  Tiffany  v,  Stewart, 
60  la.,  207;  Wafaon  v.  Smith,  63  Id.,  228;  Yorton  v.  R 
Co.,  23  N.  W.  Rep.  [Wis.],  401,  and  cases;  NiooU  v.  iVi- 
coU,  16  Wend.  [N.  Y.],  446;  Brovm  v.  Heed,  21  Am.  L. 
K.,  75,  and  cases. 

Pembefion  &  Bush)  and  T.  D.  Oobbey,  contra,  cited: 
Boyer  v.  Clark,  3  Neb.,  161 ;    Ward  v.  Watson,  27   Id., 
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68;  Bobertson  v.  ShuU,  9  Bush  [Ky.],  660;  Stratum  v. 
Hu89ey,  62  Me.,  288 ;  Oarrier  v.  R.  Cb.,  37  N.  H.,  223; 
Johnson  V.  Ballard^  44  Ind.,  270;  Carter  v.  Davis,  8  Fla., 
183. 

Maxwell,  J. 

On  the  9tb  of  April,  1889,  the  plaintifis  in  error  recov- 
ered a  judgment  in  justice  court  against  the  defendant  for 
the  sum  of  $100  and  costs.  That  action  appears  to  have 
been  accompanied  by  an  attachment  of  the  property  of  the 
defendant.  A  motion  was  afterwards  made  ^'  to  discharge 
the  attachment  because  the  facts  stated  in  the  affidavits  are 
false  and  untrue.^'  This  motion  was  sustained  and  the  at- 
tachment dissolved  and  an  action  thereupon  brought  on  the 
undertaking,  which  resulted  in  a  judgment  for  the  defend- 
ant in  error  for  the  sum  of  $110.  The  attorneys  for  the 
defendant  in  error  (three  in  number)  filed  a  claim  for  a  lien 
upon  this  judgment  for  the  sum  of  $100,  and  the  plaintiffs 
in  error  pray  that  their  judgment  against  the  defendant  be 
set-off  against  his  to  the  extent  of  $100.  The  court  found  in 
favor  of  the  attorneys,  and  deducted  the  amount  claimed  by 
them  for  fees  in  the  case  before  setting  off  one  judgment 
against  the  other.  In  this  there  is  no  error.  Whatever 
the  rule  may  be  in  other  states  it  is  well  settled  in  this 
state  that  the  lien  of  an  attorney  upon  a  judgment  to  the 
extent  of  his  reasonable  fees  and  disbursements,  is  paramount 
to  any  rights  of  the  parties  in  the  suit  or  to  any  set-off. 
{Boyer  v.  Clark,  3  Neb.,  161 ;  Ward  v.  Watson,  27  Id., 
768.)  This  rule,  if  unsatisfactory,  should  be  changed  by 
the  l^slature  and  not  by  the  court;  but  until  so  changed 
will  be  adhered  to. 

On  several  points  the  transcript  is  very  meagre.  The 
fees  charged,  when  we  consider  the  amount  involved,  seem 
large,  but  the  question  of  their  being  reasonable  was  before 
the  trial  court  on  a  distinct  issue  to  that  effect,  and  the 
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evidence  fallj  supports  the  judgment  of  the  court.     The 
judgment  is  therefore 

Affirmed, 
The  other  judges  ooncur. 


Andrew  Haas,  appelkant,  v.  Julius  Rothschild 

ET  AL.,  appellees. 
[FiLKD  OCTOBEB  14,  1891.] 

Fartnership :  Pbofit  Shabikg:  Cbbditobs.  One  B.  enterad 
into  partnership  with  Van  H.  &  Co.  In  the  business  of  buying 
stock,  Van  H.  &  Co.  to  furnish  the  money,  and  the  profits  and 
losses  to  be  equally  divided  between  the  parties.  R  purchased 
seTeral  car  loads  of  fat  cattle,  which  were  paid  for  by  Van  H.  & 
Co.,  and  sold  the  same,  but  before  payment  a  creditor  of  R. 
sought  by  legal  proceedings  to  appropriate  the  money  to  the 
payment  of  his  daim,  whereupon  Van  H.  &  Co.  filed  a  petition 
of  interrention  in  which  they  set  up  the  facts  in  relation  to  the 
partnership.  HM,  That  the  proof  sustained  the  petition  for 
intervention,  and  that  there  was  a  partnership,  but  fidled  to 
show  any  profits  to  R.  in  the  transaction,  and  therefore  nothing 
which  oould  be  applied  to  the  claim  of  H. 

Appeal  from  the  district  court  for  Douglas  county, 
fieard  below  before  Wakeley,  J. 

Thomaa  D.  Q^ane,  and  William  E.  HeaUy^  for  appellant : 

On  the  doctrine  of  partnership  inter  ae:  3  Kent's  Com., 
sec.  2i5;  Parsons,  Partnership,  ch.  5,  sec.  51 ;  Pollock,  Part- 
nership, 3,  4 ;  Cox  V.  Hickman,  8  H.  L.  Cas.  [Eng.],  268, 
306, 312,  314;  Bullen  v.  Sharp,  1  L.  R.  C.  P.  [Eng],  86*; 
1  Lindley,  Partnership,  44,  46 ;  Hoare  v.  Dawea,  1  Dong. 
[Eng.],  371 ;  Coope  v.  Eyre,  1  H.  Bla.  [Eng.],  37 ;  Oibson 
r.  Lupton,  9  Ring.  [Eng.],  297;  Neumian  v.  Bean,  21 N.  H,, 
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93;  Loomis  v.  Marshally  12  Codd.,  69;  Story,  Partner- 
ship, sees.  40,  69;  Gilpin  v.  Enderbey,  1  D.  &  R.  [Eng.], 
670;  Morse  v.  Wilson,  4  T.  R.  [Eng.],  353;  1  Collyer, 
Partnership,  sec.  1,  pp.  38-41 ;  Heskeih  v.  Blanchardy  4  East 
Rep.  [Eng.],  144, 146;  Smith  v.  Waison,  2  Barn.  &  Cress. 
[Eng.],  401;  McNeill  v.  Reynolds,  9  Ala.,  313;  Oray  v. 
F€Lbner,9  Cal.,616;  Robinsonv.  Green, 5 Harr. [Del.],  115; 

Wilson  V.  Colman,  1  Cranch  [D.  C],  408.  The  court 
cannot  order  the  fund  paid  over  to  Van  Hoven  &  Co.  in 
these  proceedings.  {Fessler  v.  HickemeUf  82  Pa.  St.,  150; 
Parker  v.  Wright,  66  Me.,  392;  Newbrau  v.  Snider,  1  W. 
Va.,  153;  Broum^s  Ex^r  v,  Higginboiham,  5  Leigh  [Va.], 
683;  Oraham  v.  HoU,  3  Ired.  [N.  Car.],  300;  Murray  v. 
Bogeri,  14  Johns.  [N.  Y.],  318;  Course  v.  Prince^  1  Mill 
[S.  Oar.],  41 6 ;  Burley  v.  Harris,  8  N.  H.,  233 ;  Lawrence 
V.  Clark,  9  Dana  [Ky.],  257;  Bonnafe  v.  Fenner,  6  S.  & 
M.  [Miss],  212;  Thompson  v.  Steamboat,  2  O.  St.,  26; 

Wihon  V.  Soper,  13  B.  Mon.  [Ky.],  411;  3  Pom.  Eq.  Jur., 
sec.  1421 ;  Russell  v.  Byron,  2  Cal.,  86.)  As  to  the  ques- 
tion of  equitable  assignment :  Scott  v,  Porcher,  3  Merivale 
[Eng.  Ch.],  652,  664 ;  Lowery  v.  Steward,  25  N.  Y.,  239 ; 
Jones,  Liens,  sees.  32,  51,  69;  3  Pomeroy,  Eq.  Jur.,  sees. 
1282,  1283,  and  note;  Cook  v.  Black,  54  la.,  693;  Gib- 
son V.  Stone,  43  Barb.  [N.  Y.],  285 ;  Allen  v,  Montgomery, 
48  Miss.,  101 ;  Christmas  v.  Russell,  14  Wall.  [U.  S.],  69 ; 
Trisi  V.  Child,  21  Id.,  441;  Ex  parte  NaU  Co.,  16  Bank 
Reg.,  448 ;  Christmasf  AdmWs  v.  Griswold,  8  O.  St.,  558 ; 
Rogers  V.  Hosack,  18  Wend.  [N.  Y.],  319;  Dickenson  v, 
Phillips,  1  Barb.  [N.  Y.],  461 ;  Clayton  v.  FawceU,  2  Leigh 
[Va.],  19 ;  Hopkins  v.  Beebe,  26  Pa.  St.,  85 ;  Hall  v.  Jack- 
s<m,  20  Pick.  [Mass.],  194;  2  Hare  &  Wallace's  Notes  to 
Leading  Cases,  pt  2,  233 ;  Arnold  v.  Frost,  9  Ben.  [U.  S.], 
268;  Walker  v.Seigd,  12  Bank  Reg.,  395;  WUliams  v. 
IngersoUy  89  N.  Y.,  518 ;  Coates  v.  Bank,  91  Id.,  31 ; 
Chapin  V.  James,  23  Am.  Rep.  [R.  I.],  41 7 ;  Steames  v. 
Ins.  Co.,  26  Am.  Rep.  [Mass.],  649 ;  NaU.  Ex.  Bank  v. 
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McLoon,  40  Am.  Rep.  pile.],  393;  Meyers  v.  B.  ConsL  Cb., 
100  U.  S.,  477;  Union  Ins.  Co.  v.  Glover,  9  Fed.  Rep. 
[Me.],  532;  Pearce  v.  Roberts,  27  Mo.,  179 ;  Ford  v.  Gamer, 
16  Ind.,  298 ;  Hoyt  v.  Story,  3  Barb.  [N.  Y.],  262. 

Joy,  Hudson  A  Joy,  for  Van  Hoven  &  Co.,  intervenors: 

An  agreement  to  share  profits  and  losses  constitutes  a 
partnership.  (Storj,  Partnership,  sec.  68  and  cases ;  Lind- 
lej,  Partnership,  sec.  1,  p.  92;  Strader  v.  White,  2  Neb., 
348;  Pettee  v,  Appleton,  114  Mass.,  114;  Beauregard  v. 
Case,  91  U.  S.,  134;    Champion  v.  Bostwiek,  18  Wend. 
[N.  Y.],  186;   Smith  v.  HoUUster,  32  Vt,,  695;    Story, 
Partnership,  sea  66.)    The  rights  of  an  attaching  creditor 
against  a  garnishee  are  not  superior  to  those  of  a  debtor. 
{Hollingsworth  v.  Fihgerald,  16  Neb.,  492;  Hathaway  v. 
RusseU,  16  Mass.,  473;   Weil  v.  Tyler,  90  Am.  Dec.,  441; 
Whipple  V.  Bobbins,  93  Id.,  64;  Smith  v.  Clarke,  9  la., 
241;  Burton  v.  Diet.  Twp.,  11  Id.,  166;  Cox  v.  RusseU, 
44  Id.,  556 ;  Powers  v.  Large,  69  Wis.,  621 ;  Thurber  v. 
Blanch,  50  N.  Y.,  80 ;  Nassauer  v.  Techner,  65  Wis.,  388.) 
Rothschild  is  bound  by  the  judgment  whether  he  appeared 
or  not,  and  whether  it  is  partnership   property  or  not. 
{Bom  V.  Staaden,  24  111.,  320;   Fisk  v.  Weston,  6  Me., 
410;  Wade,  Attachment,  sec.  54;    Bray  v.  Saaman,  13 
Neb.,  513.)     There  was  an  equitable  assignment  of  the 
cattle  and  the  proceeds  of  the  cattle  by  the  defendant  to  the 
interveners.  {Braught  v.  Griffith,  16  la.,  32;  Randolph, 
Com.  Paper,  sec.  1434;  Shutts  v.  Fingar^  100  N.  Y.,  539; 
Eaton  V.  Hasty,  6  Neb.,  419;    Wilson  v.  Bumey,  8  Id., 
43;  2  Story,  Eq.  Jur.,  365;  Kimball  v.  Donald,  20  Mo., 
677;  Shannon  v.  Hoboken,  37  N.  J.  Eq.,  123;  Fast  Lew- 
isburg  Lumber  Co,  v.  Harsh,  91  Pa.  St.,  96;  Pass  v.  Mo- 
Orea,  36  Miss.,  143;  Newby  v.  Hill,  2  Met.  [Ky.],  630; 
Arpin  v.  Burch,  32  N.  W.  Rep.  [Wis.],  681;  McWilliams 
V.  Webb,  32  la.,  677;  Conway  v.  Cutting,  61  N.  H.,  407; 
Walker  v.  Mauro,  18  Mo.,  564;  Cults  v.  Perkins,  12  Mass., 
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206.  This  is  a  trust  fand  and  the  intervenors  are  entitled 
to  enforce  the  equitable  rights  of  a  cestui  qtbe  trust.  {Pen^ 
neU  V.  Deffell,  4  De  G.,  M.  &  G.  [Eng.].  372;  Firth  v. 
CorUand,  2  H.  &  M.  [Eng.],  417;  Knatchbuil  v.  HalleU, 
13  L.  Rep.,  Ch.  Div.  [Eng.],  696,  709;  Van  Allen  v. 
Bank,  52  N.  Y.,  1;  PeopU  v.  Bank,  96  Id.,  32;  U. 
8,  V.  Waterborough,  Davies  [U.  S.],  154;  N.  Bank  r. 
Kingy  57  Pa.  St.,  202 ;  MoLeod  v.  Evans,  66  Wis.,  401 ; 
2  Story,  Eq.  Jur.,  sec.  1258;  Snell,  Eq.  Jur.,  155; 
Frances  v.  Evans,  33  N.  W.  Rep.  [Wis.],  93 ;  Bowers  v. 
Evans,  36  Id.,  629 ;  Third  Natl.  Bank  v.  Gas  Co.,  30  N. 
W.  Rep.  [Minn.]^  440;  Peak  v.  EUicoit,  30  Kan.,  156 ; 
Thompson  v.  Gtoucesier  Sav.  Inst.,  8  Atl.  Rep.  [N.  J.], 
97;  Hoffman  v.  Bank,  46  N.  J.  L.,  604;  Sweeny  v.  Easter, 
1  Wall.  [U.  S.],  166;  Hook  v.  PraU,  78  N.  Y.,  371; 
Parsons,  Bills,  21,  23;  Morse,  Banking,  420;  NaU.  Bank 
V.  Ins.  Co.,  104  U.  S.,  54.) 

Maxwell,  J. 

The  plaintiff  brought  an  action  in  the  district  court  of 
Douglas  county  against  Julius  Rothschild  to  recover  the 
sum  of  $8,180.30,  and  Savage  &  Green,  commission  dealers 
of  Soutli  Omaha,  were  served  with  garnishee  process,  and 
it  appeared  from  their  answer  that  they  had  in  their  pos- 
session more  than  $8,000  derived  from  the  sale  of  certain 
cattle  sold  by  them  for  the  defendant  Rothschild.  At  this 
stage  of  the  case  Van  Hoven  &  Co.  filed  a  petition  of 
intervention,  as  follows : 

"Now  comes  Van  Hoven  &  Co.,  a  copartnership  doing 
business  at  Sioux  City,  Iowa,  and  respectfully  represents  to 
the  court  that  during  the  winter  of  1888  a  copartnership  was 
formed  between  the  defendant  Julius  Rothschild  and  the 
intervener  Van  Hoven  &  Co.,  for  the  purpose  of  purchasing 
and  shipping  cattle;  that  the  agreement  of  copartnership 
was  oral,  and  in  substance  as  follows :  That  the  firm  of  Van 
Hoven  &  Co.  were  to  furnish  the  money  to  purchase  the 
17 
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stock  and  pay  for  the  same;  that  the  defendiint  Sothschild 
was  to  give  his  time  and  attention  to  the  purchasing  and 
shipment  of  stock,  and  was  to  share  equally  with  the  firm 
of  Van  Hoven  &  Co.  in  the  losses  and  profits  realized 
upon  the  purchase  and  sale  of  stock  as  aforesaid ;  that  the 
said  Van  Hoven  &  Co.  were  to  own  the  stock  so  purchased 
and  paid  for  by  them ;  that  defendant  had  only  an  interest 
in  the  profits  realized  therefrom.  That  during  the  winter 
and  spring  of  1888  several  purchases  of  stock  were  made 
under  said  agreement,  the  interveners  paying  for  the 
stock  so  purchased  and  sharing  the  losses  and  profits  with 
said  Julius  Bothschild;  that  about  the  9th  of  May, 
1888,  ten  car  loads  of  fat  cattle  which  had  been  purchased 
in  Dakota  county  under  said  agreement  were  shipped  from 
Dakota  county,  Nebraska,  by  way  of  Omaha  to  Chi- 
cago; that  by  agreement  between  the  said  Van  Hoven 
&  Co.  and  said  defendant,  said  stock  was  to  be  shipped 
to  A.  Piatt  &  Co.,  Chicago,  and  a  draft  for  |10,000 
was  drawn  by  Van  Hoven  &  Co.  on  A,  Piatt  &  Co., 
which  draft  was  to  be  paid  out  of  the  proceeds  of  said 
stock  so  shipped;  that  the  said  draft  so  drawn  was 
immediately  forwarded  to  Chicago  for  collection  and 
payment  thereof  demanded  from  the  said  A.  Piatt  &  Co. ; 
that  the  said  Rothschild  wrongfully  and  without  authority 
billed  the  said  cattle  paid  for  by  Van  Hoven  &  Co.  to 
himself  at  Chicago,  Illinois;  that  the  said  stock,  by  di- 
rections of^the  said  Rothschild,  was  unloaded  at  the  stock 
yards  at  South  Omaha,  Nebraska;  that  the  said  stock  was 
placed  in  said  stock  yards  with  Savage  &  Green,  live  stock 
and  commission  men  at  said  stock  yards,  with  instructions 
to  sell  the  same  if,  in  their  judgment,  more  could  be  real- 
ized from  the  sale  of  said  stock  at  Omaha  than  could  be 
realized  by  forwarding  the  same  to  Chicago ;  that  the  said 
Rothschild  instructed  the  said  Savage  &  Green  to  sell  the 
said  stock  on  account  of  A.  Piatt  &  Co.,  of  Chicago,  and 
forward  the  money  to  said  firm,  telling  the  said  Savage  & 
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Green  that  a  draft  of  $10,000  had  been  drawn  on  A.  Piatt 
&  Co.  to  be  paid  out  of  the  proceeds  of  said  cattle,  and 
that  the  said  A.  Piatt  &  Co.  must  either  have  the  cattle  or 
the  proceeds  thereof;  that  on  the  11th  day  of  May,  1888, 
the  said  Savage  &  Green  sold  nine  car  loads  of  said  stock 
for  18,663.89,  which  amount  less  charges  $324.60,  freight 
$41,  yardage  $31,  and  commissions  $82,  leaving  $8,185.29; 
that  the  stock  was  sold  under  the  direction  of  the  said 
Julius  Sothschild,  given  on  the  10th  day  of  May  afore- 
said, on  account  of  A.  Piatt  &  Co.,  and  the  net  proceeds 
of  said  sale,  $8,185.29,  was  placed  to  the  credit  of  A. 
Piatt  &  Co.  upon  the  books  of  Savage  &  Green;  that  after 
the  sale  of  the  said  stock,  and  while  they  were  weighing 
the  last  car  load  thereof,  the  garnishee  process,  issued  in 
the  case  of  Andrew  Haas  v.  Julius  Rothschild^  was  served 
upon  the  said  Savage  &  Green ;  that  immediately  after  the 
said  sale  had  been  made  on  account  of  A.  Piatt  &  Co.  the 
said  Savage  &  Green  informed  the  said  A.  Piatt  &  Co. 
that  the  said  stock  had  been  sold  on  their  account,  and  the 
amount  realized  therefrom  placed  to  their  credit,  but  that 
a  garnishee  process  had  been  served  upon  them  and  they 
should  be  compelled  to  retain  said  money  to  abide  the  order 
of  the  court;  that  the  said  A.  Piatt  &  Co.  claims  the  said 
money  and  demanded  the  same. 

''The  intervener  further  states  there  was  no  profit  real- 
ized in  the  purchase  and  sale  of  said  stock,  but  that  a  loss 
was  sustained;  that  the  said  Julius  Rothschild  had  no  in- 
terest in  the  said  cattle  or  the  proceeds  arising  from  the 
sale  thereof;  that  by  agreement  and  arrangement  made 
between  the  said  Van  Hoven  &  Co.  and  the  said  Boths- 
child  prior  to  the  9th  day  of  May,  1888,  the  proceeds  of 
said  sale  of  said  stock  was  to  be  applied  and  used  in  the 
payment  of  said  $10,000  draft  drawn  upon  said  A.  Piatt 
&  Co.;  that  the  balance  due  from  the  said  Savage  & 
Green,  as  shown  by  the  said  garnishee's  answer,  belongs  to 
the  firm  of  Van  Hoven  &  Co. ;  that  the  said  stock  cattle 
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sold  by  the  said  Savage  &  Green  were  parchased,  paid  for 
by  the  said  Van  Hoven  &  Co.,  and  the  said  firm  were  en- 
titled to  the  proceeds  thereof^  the  said  Julius  Rothschild 
having  only  a  one-half  interest  in  the  profits  and  losses 
growing  out  of  and  realized  from  said  transaction.  The  in- 
terveners aver  that  no  profits  were  made  upon  said  pur- 
chase and  sale  of  said  stock  cattle;  that  after  the  money 
realized  from  the  sale  of  said  stock  on  the  11th  of 
May,  1888,  was  garnished  said  A.  Piatt  &  Co.  on  the  12th 
day  of  May,  1888,  refused  to  pay  said  draft,  and  that  the 
intervenors  have  been  compelled  to  take  up  and  pay  the 
same  and  now  hold  the  said  draft. 

'^Therefore  the  intervenors  say  they  are  entitled  to  the 
said  money  now  held  by  the  said  garnishees,  and  claim  the 
same  as  against  the  plaintiff,  defendant,  and  said  garnishees, 
and  pray  that  they  may  be  adjudged  to  be  entitled  to  said 
money  and  that  the  same  be  ordered  to  be  paid  over  to 
said  intervenors,  and  that  they  recover  their  costs  in  this 
suit.^' 

On  the  trial  of  the  cause  the  court  found  ^'that  the 
money  garnislied  in  this  case  and  now  in  the  custody  of 
the  court,  to-wit,  the  sum  of  $8,408.97  with  interest  at  the 
rate  of  four  per 'cent  per  annum  from  the  21st  day  of 
June,  1888,  is  the  property  of  Van  Hoven  &  Co.,  the  in- 
tervenors herein  ;  that  said  intervenors  are  entitled  to  have 
said  money  paid  over  to  them  as  in  their  petition  prayed, 
to  which  the  said  plaintiff  excepts;  that  said  Julius  Roths- 
child and  the  said  intervenors  were  partners,  and  that  the  in- 
terest, if  any,  of  the  said  Eothschild  in  the  said  money  was 
garnished  in  the  hands  of  Savage  &  Green  by  the  said 
plaintiff  in  said  attachment  proceedings,  but  the  court  fur- 
ther finds  that  at  the  time  of  the  said  attachment  and 
garnishment  the  said  Julius  Rothschild  had  no  interest  in 
the  partnership  assets  or  effects,  but  was  largely  indebted 
to  the  said  firm  of  Van  Hoven  &  Co. 

'^  It  is  therefore  considered  by  the  court  that  the  attach- 
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ment  heretofore  granted  in  this  action,  in  so  far  as  it  affects 
the  said  money,  be,  and  the  same  is  hereby,  vacated  and 
discharged,  and  Frank  E.  Moores,  clerk  of  this  court,  is 
hereby  ordered  to  pay  the  said  $8,408.97  with  interest  at 
the  rate  of  four  per  cent  from  the  21st  day  of  June,  1888, 
over  to  the  said  Van  Hoven  &  Co.  or  their  attorneys." 

To  this  judgment  the  plaintiff  objects  and  has  brought 
the  case  into  this  court  for  review.  It  is  claimed  that  the 
evidence  fails  to  show  a  partnership  between  Van  Hoven 
&  Co.  and  Rothschild.  In  this,  however,  the  plaintiff  is 
mistaken. 

W.  C.  Hudson  testifies  that  Rothschild  was  a  member  of 
the  firm  of  Van  Hoven  &  Co.,  and  that  he  was  to  purchase 
stock  in  his  own  name.  He  testifies,  '^Rothschild  was  to 
do  the  work  and  buy  the  stuff  to  ship,  and  we  were  to  share 
the  profits  and  losses  equally  between  the  firm  of  Van 
Hoven  &  Co.  and  Rothschild."  He  enters  into  the  details 
of  the  agreement,  which  need  not  be  considered  here. 

George  B.  Green,  a  member  of  the  commission  firm  of 
Savage  &  Green,  testifies  in  substance  that  Mr.  Rothschild 
admitted  the  debt  to  the  plaintiff,  but  said  it  could  not  be 
paid  out  of  that  stock,  as  he  was  not  the  owner  thereof. 
Green  testifies  as  to  the  directions  given  by  Rothschild 
when  the  stock  was  received  as  follows : 

Q.  Do  you  recollect  what  was  done,  what  instructions 
were  given  you  to  sell  the  cattle,  as  stated  by  your  partner? 

A.  Yes,  sir;  it  was  the  day  they  came  in,  along  about 
noon,  I  should  think;  he  says  if  we  sell  the  cattle  why  the 
proceeds  must  be  forwarded  to  A.  Piatt  &  Co.,  Chicago, 
and  he  remarked  that  the  market  was  not  very  good  that 
day ;  he  said  he  supposed  he  would  not  sell,  he  would  for- 
ward the  cattle  to  Piatt  &  Co.,  but  the  next  day  the  market 
was  better,  and  then  he  instructed  us  again  to  forward  the 
money  to  Piatt. 

Q.  This  was  all  prior  to  the  garnishment? 

A.  O  yes,  this  was  before  the  cattle  were  weighed. 


214  NEBRASKA  REPORTS.         [Vol.  33 


Hau  T.  Rothschild. 


Redirect  examination^  by  Mr.  Crane : 

Q.  He  said  at  first  that  the  monej  should  go  to  Van 
Hoven  &  Co.  ? 

A.  No;  to  Piatt. 

Q.  Didn't  he  say  anything  about  the  money  going  to 
Van  Hoven  &  Co.? 

A.  He  said  that  the  cattle  belonged  to  Van  Hoven  & 
Co.  The  day  after,  when  Mr.  Hudson  was  down  here 
with  him^^  he  told  me  then  that  Van  Hoven  &  Co.  had 
paid  for  the  cattle  and  had  made  a  draft;  on  Piatt  in  Chi* 
cago. 

Q.  Afterwards,  he  said  the  money  should  go  to  Piatt  <& 
Co.  in  Chicago? 

A.  He  told  me  the  money  was  going  to  Piatt  &  Co.  the 
day  the  cattle  were  brought  in.  He  did  not  say  anything 
about  Van  Hoven  until  aftier  the  garnishee. 

Q.  After  the  garnishee  he  spoke  of  Van  Hoven? 

A.  He  said  that  Van  Hoven  &  Co.  had  paid  for  the 
cattle. 

The  clear  weight  of  testimony  sustains  the  petition  for 
intervention,  and  the  proof  fails  to  show  that  Rothschild 
had  any  interest  in  the  stock  in  controversy,  as  it  seems  to 
have  been  sold  at  a  loss.     The  judgment  is  therefore 

Affibmbd. 
TfiS  other  judges  concur. 
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J.  L  Case  Plow  Works  v.  Jacob  Marr  et  al.       ^  ^n 

[Filed  Octobeb  14, 1891.] 

1.  Chattel  Mortgages:  Clause  Allowing  Seizure  by  Mobt- 

OAOIE.  A  clause  in  a  chattel  mortgage  providing  that  the 
mortgagee  may,  at  any  time  he  feels  insecure,  treat  the  debt  as 
dae  and  take  and  sell  the  property,  will  not  authorize  the  seiz- 
nre  and  sale  of  the  property  unless  the  mortgagor  is  about  to  do, 
or  has  done,  some  act  which  tends  to  impair  the  security. 

2.  The  evidence  examined,  and  heldt  not  to  sustain  the  verdict 

and  judgment 

Error  to  the  district  court  for  Hitchcock  conntj.  Tried 
below  before  Cochran,  J. 

George  E.  Banks,  for  plaintiff  in  error. 

J,  W.  Cole,  contra. 

NORVAL,  J. 

This  is  an  action  in  replevin  brought  by  the  plaintiff  in 
error  against  Lorenzo  Marr  to  recover  the  possession  of  a 
threshing  machine,  horse-power,  and  attachments.  The 
property  was  taken  under  the  writ,  and  the  possession  thereof 
delivered  to  the  plaintiff.  Before  the  trial,  Jacob  Marr  in- 
tervened, claiming  title  to  the  property  adverse  to  both  the 
plaintiff  and  the  defendant  Lorenzo  Marr.  The  case  was 
tried  to  a  jury,  who  returned  a  verdict  in  favor  of  Jacob 
Marr.  The  plaintiff's  motion  for  a  new  trial  was  over- 
ruled, and  judgment  rendered  on  the  verdict. 

In  1888,  the  defendant  Lorenzo  Marr  was  engaged  in 
the  farm  implement  and  machinery  business  atCuIbertson, 
and  was  agent  for  the  sale  of  J.  I.  Case  Threshing  Machine 
Company's  implements  and  machines.  B.  Conway  was  in 
his  employ  as  salesman  and  general  clerk  to  assist  in  the 
business. 
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On  August  8,  1888,  said  Lorenzo  Marr,  defendant,  as 
flgcnt  for  said  J.  I.  Case  Threshing  Machine  Company, 
sold  to  his  son,  Jacob  Marr,  co-defendant,  and  Henry 
Stein  and  George  Hizenrater  the  threshing  machine,  horse- 
power, and  attachments  in  controversy  and  took  in  pay- 
ment three  notes  of  $226  each,  due  respectively  December 
1,  1888,  December  1,  1889,  and  December  1, 1890.  Thfese 
notes  were  secured  by  a  chattel  mortgage  on  the  machine, 
etc.  Each  note  had  a  property  statement  on  the  back,  that 
the  makers  thereof  had  property  of  the  aggregate  value  of 
$5,500,  which  property  statement  was  given  "  For  ob- 
taining credit,"  as  additional  security  for  the  payment  of 
the  notes. 

Upon  settlement  of  L.  Marr  with  the  J.  I.  Case  Thresh- 
ing Machine  Company  these  notes  were  turned  over  to  L 
Marr  in  payment  of  his  commission  for  this  and  other 
sales,  who  then  assigned  one-half  interest  in  said  notes  to 
J.  I.  Case  Plow  Works  to  secure  payment  of  his  debt  to 
it,  and  the  other  half  interest  in  said  notes  he  assigned 
to  B.  Conway  for  his  services  as  clerk. 

The  machine  was  used  during  the  season  of  1888  and 
was  then  leil  uncleaued  and  exposed  to  the  elements  with- 
out cover  or  protection  of  any  kind  until  April  13,  1889, 
when  Conway  took  possession  for  the  plaintiff  under  the 
chattel  mortgage  and  left  the  property  in  care  of  L.  Marr 
pending  advertisement  and  sale.  Afterwards  L.  Marr  re- 
fused to  surrender  possession  to  the  plaintiff,  and  this  suit 
was  then  brought. 

The  note  first  falling  due  has  been  paid,  and  neither  of 
the  other  notes  had  matured  when  action  was  commenced. 
The  plaintiff  claims  the  right  to  the  possession  of  the 
property  by  virtue  of  the  mortgage,  under  the  following 
provisions  therein : 

"If  any  attempt  shall  be  made  to  remove,  dispose  of, or 
injure  said  property,  or  any  part  thereof,  by  the  said  parties 
of  the  first  part  or  any  other  person,  or  if  the  said  parties 
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of  the  first  part  do  not  take  proper  care  of  said  property, 
or  if  said  party  of  the  second  part  shall,  at  any  time,  deem 
itself  insecure,  then,  thereupon,  and  thereafter  it  shall  be 
lawful,  and  the  said  first  parties  hereby  authorize  the  said 
second  party,  its  successors  and  assigns,  or  its  authorized 
agent,  to  treat  the  debt  hereby  secured  as  fully  due  and 
payable,  and  to  take  said  property  wherever  the  same  may 
be  found,  and  hold,  or  sell  and  dispose  of  the  same,  and 
all  equity  of  redemption  at  public  auction,  or  private  sale," 
eta 

Counsel  for  plaintiff  in  error  contends  that  the  above 
provision  in  the  mortgage  vested  in  the  plaintiff  the  abso- 
lute right  to  take  possession  of  the  property  at  any  time, 
and  that  its  authority  so  to  do  does  not  depend  upon  its 
having  reasonable  grounds  for  deeming  itself  insecure. 
Counsel  cites  a  number  of  decisions  from  courts  of  last 
resort  of  learning  and  respectability  to  sustain  his  position. 
The  question,  however,  is  no  longer  an  open  one  in  this 
state.  At  the  January  term,  1888,  in  Newlean  v.  Olson, 
22  Neb.,  717,  it  was  ruled  that  a  provision  in  a  chattel 
mortgage  that  "  If  the  mortgagee  shall  at  any  time  feel 
unsafe  or  insecure  he  may  seize  and  sell,''  etc.,  does  not 
authorize  the  mortgagee  to  arbitrarily  seize  and  sell  the 
tlie  property  before  the  debt  is  due,  but  that  the  mortgagor 
must  have  done,  or  is  about  to  do,  some  act  which  tends  to 
impair  the  security  to  justify  the  mortgagee  in  taking  such 
a  step.  The  question  was  again  before  the  court  at  the 
last  term,  in  Lichtenberger  v.  Johnson^  32  Neb.,  185,  and 
the  same  rule  was  adhered  to. 

Was  the  plaintiff  justified,  under  the  evidence,  in  taking 
l)0$ses8ion  and  selling  the  property?  The  proofs  show  that 
the  machine  was  run  one  season  by  the  mortgagors,  and 
then  left  uncovered  and  exposed  to  the  weather  until  taken 
possession  of  by  the  plaintiff  in  the  spring  of  1889 ;  that 
one  of  the  mortgagors,  George  Hizenrater,  abandoned  the 
machine  in  the  fall  of  1888,  and  left  the  country;   that 
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Jaoob  Marr^  another  of  the  mortga^rs,  in  April,  1889, 
sold  his  farm  and  made  a  bill  of  sale  of  his  personal  prop- 
erty, and  went  to  Colorado ;  that  Henry  Stein,  the  remain- 
ing mortgagor,  requested  the  agent  of  the  plaintiff  to  take 
the  property  and  sell  it  under  the  mortgage,  which  request 
was  complied  with,  and  the  property  was  sold,  the  plaintiff 
being  the  purchaser. 

B.  Conway,  the  agent  of  the  plaintiff,  testified  that  the 
defendant  Jacob  Marr  told  him  the  machine  was  a  curse 
to  him  from  the  time  he  got  it;  that  he  was  going  to  go 
away  and  leave  the  machine,  and  that  the  witness  might 
do  as  he  pleased  with  it. 

It  is  also  stipulated  that  Nathaniel  Hewitt,  if  present, 
would  testify  that  Jacob  Marr  had  said  to  him  that  he  had 
relinquished  all  title  and  interest  in  and  to  the  property  to 
the  plaintiff  herein,  and  that  he  was  going  to  Colorado  to 
stay. 

Jacob  Marr  denies  under  oath  of  making  the  above  state- 
ment to  Conway  and  Hewitt,  and  testified  that  he  only 
went  to  Colorado  to  work. 

We  are  satisfied  that  the  plaintiff  was  justified  in  taking 
the  property  under  the  mortgage  and  selling  it.  The  leav- 
ing of  the  property  exposed  to  the  weather  for  months  de- 
preciated the  security,  and  was  a  violation  of  the  provisions 
of  the  mortgage.  There  is  no  dispute  but  that  Hizenrater, 
one  of  the  makers  of  the  notes,  had  left  the  country,  and 
that  Mr.  Stein,  another  of  the  mortgagors,  authorized  the 
plaintiff  to  do  just  what  was  done.  The  plaintiff  acted  in 
the  best  of  faith.  He  bid  in  the  property  for  $60,  and  af- 
terwards sold  it  for  $500.  This  last  amount  is  applied 
upon  the  notes.  The  verdict  of  the  jury  is  unsupported 
by  the  evidence. 

The  defendant  Jacob  Marr  claims  that,  upon  the  face  of 
the  pleadings,  the  issues  stand  admitted  in  his  favor.  The 
petition  alleges  ownership  and  right  of  possession  of  the 
property  in  the  plaintiff  at  the  commencement  of  the  action. 
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and  that  the  same  is  wrongfully  detained  by  the  defend- 
ant. Jacob  Marr  answered  denying  the  averments  of  the 
petition,  and  then  sets  up  ownership  in  himself,  and  that 
the  plaintiff  had  wrongfully  taken  possession  of  the  prop- 
erty. No  reply  was  necessary,  besides  the  case  was  tried 
by  both  parties  in  a  manner  entirely  inconsistent  with  the 
theory  that  one  was  necessary.  There  was  no  variance  be- 
tween the  allegations  of  the  petition  and  the  proofs  as  to 
the  ownership  of  the  property. 

The  judgment  is  reversed  and  the  cause  remanded  for 
farther  proceedings. 

Bevebsed  and  bemanded. 
The  other  judges  concur. 


Abt  Euza  Alexander,  appellant,  v.  T.  C.  Mead- 

yille  et  al.,  appellees. 

[Filed  Octobeb  14, 1891.] 

AdTerse  Possession:  Tax  Lien&  Where  a  person  has  been 
in  the  actaal,  open,  exclnsive,  adverse  posseasion  of  lands  as 
owner  for  ten  years  he  thereby  acquires  an  absolute  title  in  fee, 
free  from  the  lien  created  by  a  tax  deed  on  the  property  issued 
more  than  ten  years  prior  to  the  commencement  of  the  action 
to  foreclose  such  tax  deed.  {IVOeUe  v,  Sheldon^  37  Neb.,  829; 
Alexander  v,  Wilcox,  30  Id.,  793.) 

Appeal  from  the  district  court  for  Otoe  county.  Heard 
below  before  Chapman,  J. 

C7.  W*  Seymour,  for  appellant,  cited:  MeClure  r.  Laven- 
der, 21  Neb.,  181;  Ped  v.  (ySrien,  5  Id.,  360;  iliUer  v. 
Eurford,  11  Id.,  384;  Merriam  v.  Otoe  Co.,  15  Id.,  408; 
Shelley  v.  Tovole,  16  Id.,  1 94 ;  Bryant  v.  Estabrook,  Id.,  2 1 7 ; 
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Otoe  Co,  V,  Brown,  Id.,  397;  Schoenheiiv.  Nelson,  Id.,  235; 
McClure  r.  M^amer,  Id.,  447;  Neb.  City  v.  Gas  Co.,  9  Id., 
347;  Holmes  v.  Andrews,  16  Id.,  298;  Smith  v.  Gibson, 
'25  Id.,  514;  Otoe  Co.  v.  Mathews,  18  Id.,  466;  Merriamv, 
Hemple,  17  Id.,  345;  Lammers  v.  Comstock,  20  Id.,  341; 
Merriam  v.  Dovey,  25  Id.,  618;  SuMivan  v.  Merriam,  16  Id., 
157;  Lepin  V.  Paine  Co.,  16  Id.,  326;  Merriam  v.  Rauen, 
23  Id.,  219;  G'Donohuev.  Hmdrix,  13  Id.,  258;  HoUms 
V.  Andrews,  16  Id.,  296;  PettU  v.  Black,  8  Id.,  62;  Seaman 
V.  Thompson,  16  Id.,  546;  State  v.  BaJbcock,  17  Id.,  195; 
HaUer  v.  Blaoo,  10  Id.,  38 ;  Baldwin  v.  Merriam,  1 6  Id., 
200;  Howard  v.  Lamaster,  11  Id.,  584;  Kittle  r.  Shervin, 
Id.,  69 ;  Cowan  v.  Slate,  22  Id.,  525 ;  Towle  v.  Holt,  14  Id., 
227;  Price  v.  Lancaster  Co.,  18  Id.,  198;  Tucker  v.  WhU- 
ilesey,  41  N.  W.  Eep.  [Wis.],  535;  McOavock  v.  Pollack, 
13  Neb.,  635;  Jones  v.  Duras,  14  Id.,  40. 

M.  L.  Hayward,  contra,  cited:  GaUing  v.  Lane,  17  Neb., 
77;  Haywood  v.  Thomas,  Id.,  237 ;  Tex  v.  Pflug,  24  Id., 
666 ;  Levy  v.  Yerga,  25  Id.,  764 ;  Hale  v.  Christy,  8  Id., 
264;  MeiTiam  v.  Dovey,  25  Id.,  622;  Brovm  v,  Otoe  Co.,  18 
Id.,  360;  Merriam  r.  Hemple,  17  Id.,  346;  Dillon  v.  Mer- 
riam,  22  Id.,  151 ;  McGavock  v.  Pollack,  13  Id.,  536. 

NORVAL,  J. 

This  suit  was  brought;  by  appellant  on  the  26th  day  of 
May,  1887,  against  Thomas  C.  Meadville  and  A.  S.  Cole 
to  foreclose  a  tax  lien  on  the  east  half  of  the  northwest 
quarter  of  section  1,  township  7,  range  14,  in  Otoe  county. 
The  tax  deed,  upon  which  the  plaintiff's  action  is  based, 
bears  date  September  8,  1876,  and  was  duly  recorded  on 
the  21st  day  of  the  same  month.  The  petition  avers  that 
the  treasurer's  deed  is  invalid  and  sets  up  the  amount  of 
taxes  paid  on  the  land  prior  and  subsequent  to  the  date 
of  the  deed,  aggregating  Jl  77.04,  for  which  sum  with  in- 
terest plaintiff  claims  a  lien.    The  date  of  the  last  payment 
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of  taxes  claimed  by  appellant  was  January  11, 1877,  when 
the  tax  for  the  year  1876  was  paid. 

Meadville  and  Cole  filed  disclaimers.  The  defendant 
Withnall's  answer  denies  all  the  all^ations  of  the  petition, 
and  also  allies  that  he  and  his  grantors  have  been  in  act- 
nal,  open,  continuous,  exclusive  possession  of  said  land,  as 
owners,  for  more  than  ten  years  prior  to  the  commence- 
ment of  this  action. 

Ceylon  H.  Lewis  intervened,  and  set  up  a  tax  deed  is- 
sned  to  him  on  the  8th  day  of  October,  1883,  covering  a 
portion  of  said  land,  and  praying  a  foreclosure  of  his  lien. 

On  the  trial  of  the  cause  the  court  found  that  the  plaint- 
iff's action  was  barred  by  the  statute  of  limitation  and 
dismissed  the  plaintiff's  petition.  The  court  also  found 
that  there  was  due  Ceylon  H.  Lewis  on  this  tax  lien  the 
sum  of  $188.16,  and  a  decree  was  entered  in  his  favor  fore- 
closing his  lien. 

Upon  the  trial  in  the  lower  court  it  was  stipulated  by 
the  parties  that  the  defendant,  J.  H.  B.  Withnall,  and  his 
grantors,  have  had  actual,  open,  continuous  possession  of 
the  land,  as  owners,  since  December,  1866.  This  suit  was 
brought  more  than  ten  years  afler  the  date  of  the  tax  deed. 

It  is  claimed  that  the  rights  of  the  plaintiff  are  cut  off 
by  the  adverse  possession  of  the  defendant  The  question 
thus  presented  is  not  a  new  one  to  this  court. 

The  case  of  UOeUe  v.  Sheldon,  27  Neb.,  829,  was  an 
action  to  foreclose  a  tax  lien.  The  certificate  of  tax  sale 
was  issued  more  than  ten  years  prior  to  the  bringing  of 
the  action  thereon.  The  defendant  had  been  in  open,  ex- 
clusive, notorious,  adverse  possession  of  the  premises  over 
ten  years.     It  was  held  that  the  action  was  barred. 

The  case  of  Alexander  v.  Wilcox  et  cU.,  30  Neb.,  793, 
was  brought  on  the  7th  day  of  August,  1888,  to  foreclose 
a  tax  deed  issued  July  11,  1870.  The  defense  was.  ten 
years'  adverse  possession.  It  was  ruled  that  the  defendant 
acquired  an  absolute  title  to  the  land^  free  from  the  lien 
created  by  the  tax  deed. 


222  NEBRASKA  REPORTS.         [Vol,  33 


33    222 

47    71ft 


83    292 

40    802 
fM    387 


Gallagher  t.  Giddlngs. 


These  cases  are  believed  to  be  sound  in  principle^  and 
are  decisive  of  the  case  at  bar. 

No  fault  is  found  with  that  part  of  the  decree  which 
gives  Mr.  Lewis  a  lien  for  taxes  paid.     The  judgment  is 

Affibmed. 
The  other  judges  concur. 


U^  HuoH  J.  Gallagher  v.  Edwin  Giddinqb. 

88    222 
4ft    840 


[Filed  Ootobbb  14, 189L] 


Mortgage:  Dkbd  Absoluts  in  Fobm:  Bkdbkption:  Dtsmisbal. 
A  deed,  absolute  in  form,  was  given  to  seen  re  the  |>ayment  of 
33  222  money  due  from  the  maker  to  the  grantee,  and  after  maturity 

^  J^  of  the  loan  the  grantor  brought  an  action  to  redeem  the  lands 

from  the  equitable  mortgage  and  for  a  reoouTeyance,  in  which 
a  decree  waa  entered  that  the  land  be  reoouToyed  upon  the  pay- 
ment, within  a  specified  time,  of  the  amount  found  due  the 
grantee.  The  payment  not  having  been  made,  subsequently  the 
court  dismissed,  the  petition  to  redeem,  but  gave  no  right  nor 
privilege  to  take  further  legal  proceedings  on  the  subject.  Hdd, 
That  the  dismissal  of  the  petition  to  redeem  forever  barred  and 
foreclosed  the  equity  of  redemption  of  the  parties  to  that  action 
and  their  privies. 

Errob  to  the  district  court  for  Holt  countj.    Tried 
below  before  Hopewell,  J. 

Jf.  F.  Harrinffton,  for  plaintiff  in  error,  cited :  Hansen 
V.  Berihdsmj  19  Neb.,  433;  Merriam  v,  Hyde,  9  Id.,  120; 
Hughes  v.  Davis,  40  Cal.,  117 ;  1  Jones,  Mortgages,  336, 
339, 1108;  White  v.  Lucas,  46  la.,  319;  Cowing  v.  Rogers, 
34  Cal.,  648;  Campbell  v.  Dearborn,  109  Mass.,  130; 
Westlake  v.  Horton,  85  111.,  228  ;  McCarthy  v.  McCarthy, 
36    Conn.,  177;    Kemper  v.  Campbell,  44   O.   St.,  210; 
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Woods  r.  Shields,  1  Neb.,  453 ;  Renard  v.  Brown,  7  Id., 
454;  Kent's  Com.,  134;  Borrowscale  v.  Tattle,  5  Allen 
[Mass,],  377 ;  Ferine  v.  Dunn,  4  Johns.  Ch.  [N.  Y.],  142; 
Bishop  V.  Paine,  11  Ves.  [Eng.],  199 ;  Cholmley  v.  Count- 
ess, 2  Atk.  [Eng.],  267 ;  Foote  v.  Gibbs,  1  Gray  [Mass.], 
413;  IhArant  v.  Essex  Co.,  7  Wall.  [U.  S.],  107;  Wells, 
fies  Adjudicata,  sec.  455;  Freeman,  Judgments,  sec.  270; 
&A.  IHst.  V.  Brown,  10  Neb.,  441 ;  Baird  v.  KirUand,  8 
O.,  21;  Buchan  v.  Sumner,  2  Barb.  Ch.  [N.  Y.],  199. 

O.  Jf.  Cleveland,  contra,  cited :  Kyger  v,  Byley,  2  Neb., 
27;  Gregory  r.  Hartley,  6  Id.,  356;  Hansen  r.  Berths- 
sen,  19  Id.,  433;  Merriam  v.  Hyde^  9  Id.,  120;  Neafie  v. 
Neafie,  11  Am.  Dec.  [N.  Y.],  380;  Loudenback  v.  Collins, 
4  O.  St.,  251 ;  Smith  v.  Auld,  1  Pac.  Rep.  [Kan.],  626 ; 
Taylor  r.  Larhin,  49  Am.  Dec.  [Mo.],  119 ;  Smith  v.  Me- 
Neal,  109  U.  S.,  426;  MeMillan  v.  Riohards,  9  Cal.,  365; 
Goodenow  v.  Ewer,  16  Id.,  461 ;  Green  v.  Fish,  103  U.  S., 
519;  Colcord  v.  Fletcher,  50  Me.,  401. 

NOBVAIi,  J. 

This  was  an  action  in  ejectment  brought  by  the  plaintiff 
in  error  in  the  district  court  of  Holt  county.  The  defend- 
ants interposed  a  general  demurrer  to  the  petition,  which 
was  sustained,  and  the  plaintiff  elected  to  stand  upon  his 
petition,  whereupon  the  court  dismissed  the  action  and  ad- 
judged costs  against  the  plaintiff. 

The  petition  alleges,  in  effect,  that  on  the  22d  day  of 
April,  1885,  the  defendants  Edwin  Giddings  and  one  Cy- 
rus D.  B.  Eiseman,  being  the  owners  in  fee  simple  of  lot 
16  in  block  17,  in  the  city  of  O'Neill,  conveyed  the  same 
by  warranty  deed  to  E.  F.  Gallagher;  that  Lydia  Gid- 
dings, the  wife  of  said  Edwin,  joined  in  said  conveyance, 
and  the  deed  was  on  the  same  day  duly  recorded  in  the 
ofiBce  of  the  county  clerk  of  Holt  county;  that  on  the  6th 
day  of  August,  1885,  while  Giddings  and  Eiseman  were 
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in  )K)Ssession  of  the  premises,  said  E.  F.  Gallagher,  by 
warranty  deed,  conveyed  the  premises  to  the  plaintiff,  Hagh 
J.  Gallagher,  which  deed  was  on  the  same  day  duly  recorded ; 
tliat  on  the  11th  day  of  August,  1885,  said  Edwin  Giddings 
and  Cyrus  D.  B.  Eiseman  commenced  an  action  in  the  dis- 
trict court  of  Holt  county  against  E.  F.  Gallagher  and 
Hngh  J.  Gallagher  to  have  the  deed  given  by  Giddings 
and  Eiseman  to  E.  F.  Grallagher  declared  to  be  a  mortgage^ 
and  praying  that  they  be  allowed  to  redeem  said  premises 
therefrom;  that  on  the  2d  day  of  September,  1886,  the  dis- 
trict court  found  that  the  said  deed  of  conveyance,  signed  by 
said  Eiseman  and  Edwin  and  Lydia  Giddings,  was  given 
as  a  mortgage  to  secure  the  payment  of  a  note  of  $900, 
which  note  was  given  for  $796.05,  money  borrowed  at  a 
usurious  rate  of  interest,  and  entered  a  decree  that  the  said 
Cyrus  D.  B.  Eiseman  and  Edwin  Giddings  pay  to  the  said 
E.  F.  Gallagher  the  said  sum  so  found  due,  or  pay  that 
amount  into  court  for  him  within  ten  days;  that  said 
Gallagher,  within  twenty  days  from  the  date  of  the  said 
decree,  convey  said  premises  to  said  Eiseman  and  Giddings 
by  a  good  and  sufficient  deed,  and  in  default  thereof,  that 
the  decree  should  operate  as  a  conveyance,  and  that  the 
title  to  said  premises  be  quieted  and  confirmed  in  said 
Eiseman  and  Giddings,  upon  their  paying  to  said  E.  F, 
Gallagher  the  said  sum  of  $795.05.    A  copy  of  the  plead- 
ings and  decree  in  said  action  is  set  out  in  the  petition 
filed  in  this  cause. 

The  petition  also  avers  that  an  ap|ieal  was  taken  from 
said  decree  to  the  supreme  court,  and  at  the  January,  1888, 
term  thereof  the  said  decree  of  the  district  court  was  mod- 
ified so  as  to  require  the  plaintiffs  to  pay  interest  upon  the 
amount  of  the  loan,  from  the  date  thereof,  at  the  rate  of 
seven  per  cent  per  annum,  and  the  cause  was  remanded  to  the 
district  court  with  directions  to  allow  interest  as  aforesaid. 
The  petition  further  alleges  that  by  agreement  of  the 
parties  to  said  suit  the  cause  was  again  submitted  to  the 
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snpreme  court  for  the  purpose  of  having  a  final  judgment 
and  decree  entered  in  said  court,  and  at  the  July,  1888, 
term  thereof,  a  decree  was  entered  therein,  in  vfords  and 
figures  as  follows : 

"Edwin  Giddings  and  C.  D,  B.  Eiseman> 
PlaintiiTs  and  Appellees, 

V. 

E.  F.  Gallagher  and  Hugh  J.  Gallagher,  I 
Defendants  and  Appellants.  J 

"  This  cause  coming  on  for  hearing  upon  the  motion  of 
the  plaintiffs  to  relax  costs  and  the  stipulation  of  the  par- 
ties to  have  the  final  decree  entered  in  this  court,  and  the 
court,  being  fully  advised  in  the  premises,  does  find  that 
the  deed  of  conveyance  described  in  plaintiffs'  petition  in 
the  original  action,  signed  by  C.  D.  B.  Eiseman,  Edwin 
Giddings,  and  Lydia  Giddings,  transferring   lot  No.  16 
(sixteen),  block  17  (seventeen),  in  the  village  of  O'Neill  and 
state  of  Nebraska,  as  the  same  appears  of  record  in  the  of- 
fice of  the  county  clerk  of  Holt  county,  Nebraska,  to  E.  F, 
Gallagher,  was  given  as  a  mortgage  to  secure  the  payment  of 
a  note  for  $900,  which  note  was  given  for  borrowed  money, 
which  the  said  C.  D.  B.  Eiseman  and  Edwin  Giddings 
lx>rrowed  from  the  said  E.  F.  Grallagher,  and   that   the 
plaintiffs  herein  are  indebted  to  the  said  E.  F.  Grallagher 
on  said  note  in  the  sum  of  $795.05,  and  that  the  balance  of 
the  $900  for  which  said  note  was  given,  and  which  said 
deed  was  given  to  secure,  was  usurious  interest,  and  that 
the  deed  of  conveyance  described  in  said  petition  signed  by 
E.  F.  Gallagher,  conveying  the  lot  above  described  to  Hugh 
J.  Gallagher,  was  fraudulent  and  void,  and  that  the  said 
Hugh  J.  Gallagher  had  notice  of  the  fact  that  said  deed 
from  C.  D.  B.  Eiseman,  Edwin' Giddings,  and  Lydia  Gid- 
dings to  E.  F.  Gallagher  was  intended  between  the  parties 
thereto  as  a  mortgage  and  was  given  for  the  purpose  of  se- 
curing said  loan  of  money  as  aforesaid,  and  that  the  same 
was  never  recorded  as  required  by  law. 
18 
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''It  is  therefore  ordered,  adjudged,  and  decreed  that  tlie 
plaintiffs  herein,  Cyrus  D.  B.  Eiseman  and  Edwin  Gid- 
dings,  pay  to  the  defendant  E.  F.  Grallagher  the  sum  of 
$795.05,  and  $200.26  interest  thereon,  and  interest  thereon 
at  the  rate  of  seven  per  cent  from  the  date  of  this  decree, 
or  pay  that  amount  into  court  for  him  within  ninety  days 
from  the  date  of  this  decree,  and  that  said  E.  F.  Gallagher 
do,  within  twenty  days  from  the  payment  of  said  amount 
as  aforesaid,  convey  the  premises  as  aforesaid  to  the  said 
C.  D.  B.  Eiseman  and  Edwin  Giddings  by  a  good  and 
sufficient  deed  with  covenants  of  warranty  against  his  own 
acts,  and  in  default  thereof,  that  this  judgment  have  the 
operation  und  effect  of  such  deed ;  that  the  deed  signed  by 
E.  F.  Gallagher,  conveying  the  above  described  premises 
to  Hugh  J.  Gallagher,  be,  and  the  same  hereby  is,  canceled 
and  forever  annulled  and  set  aside;  that  the  title  to  said 
premises  be,  and  the  same  hereby  is,  quieted  and  confirmed 
in  and  to  the  said  C.  D.  B.  Eiseman  and  Edwin  Giddings; 
that  the  cloud  upon  said  premises  be,  and  the   same  is 
hereby,  forever  cleared  from  the  same ;  that  the  said  Hugh 
J.  Grallagher,  and  all  persons  claiming  through  or  from 
him,  be  forever  foreclosed  from  setting  up  or  in  any  man- 
ner claiming  title    to  or  any  interest   in   said  premises 
through,  or  by  virtue  of  the  said  deed  from  E.  F.  Gal- 
lagher to  Hugh  J.  Gallagher,  upon  the  plaintiff  herein 
paying,  within  ninety  days,  the  sum   of    $796.05   and 
$200.26  interest  thereon,  and  interest  at  the  rate  of  seven 
per  cent  on  said  amounts  from  the  date  of  this  decree,  and 
that  the  defendants  pay  the  costs  of  the  district  court  taxed 

at  $ f  and  one-third  of  the  costs  of  this  court  taxed  at 

$47.15.  And  in  case  said  plaintiffs  neglect  or  refuse  to 
pay  the  said  sum  of  money  within  ninety  days,  as  afore- 
said, their  petition  filed  in  the  district  court  of  Holt  county 
in  this  case  be  dismissed  and  that  the  plaintiffs  pay  all 
costs  in  both  courts." 

The  petition  further  avers  that  said  Cyrus  D.  B.  Eise- 
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man  and  Edwin  Giddings  failed  to  pay  said  sums  of  money 
so  decreed  by  the  supreme  court,  within  ninety  days  from 
the  date  of  said  decree,  that  the  same  is  still  unpaid ;  that 
at  the  October,  1889,  term  of  the  district  court  of  Holt 
county^  this  plaintiff  and  said  E.  F.  Gallagher  filed  in  said 
court  a  motion  to  dismiss  said  action  for  non-compliance 
with  the  said  final  decree,  which  motion  was  submitted  to 
said  court^  upon  the  consideration  whereof  the  court  sus- 
tained said  motion  and  dismissed  said  action. 

The  petition  further  alleges  that  said  Eiseman  has  sold 
and  conveyed  his  interest  in  said  premises  to  the  defendant 
herein^  who  keeps  the  plaintiff  out  of  the  possession  thereof. 

The  question  presented  for  consideration  is.  Did  the  dis- 
missal of  the  petition  to  redeem,  filed  by  Eiseman  and 
Giddings  in  their  suit  against  Hugh  J.  Grallagher  and  E. 
F.  Gallagher,  quiet  the  title  to  the  premises  in  controversy 
in  the  plaintiff  herein  ?  The  warranty  deed  of  April  22, 
1885,  executed  by  Giddings  and  wife  and  Eiseman,  al- 
though absolute  in  form,  being  given  as  security  for  a  loan 
of  money,  in  equity  is  r^rded  as  a  mortgage.  Although 
the  grantor  E.  F.  Grallagher  is  considered  only  a  mortgagee, 
the  deed  conveyed  the  legal  title  to  the  premises  to  him, 
and  nothing  remained  in  the  grantors  except  the  equity  of 
redemption.  This  case  is  different  from  an  ordinary  mort- 
gage, in  which  the  title  does  not  pass  to  the  mortgagee, 
but  remains  in  the  mortgagor  until  foreclosure  and  sale. 
{Baird  v.  Kirtlandj  8  O.,  21 ;  Kemper  v.  Campbelly  44  O. 
St.,  210;  Hughes  v.  Davis,  40  Cal,  117;  1  Jones  on  Mort- 
gages, sec.  339.) 

The  deed  from  E.  F.  Gallagher  to  Hugh  J.  Gallagher 
conveyed  the  1^1  title  to  the  land  to  the  latter,  but  the 
right  of  redemption  remained  in  the  grantors  of  the  deed 
of  April  22,  1886,  and  they  were  entitled  to  a  conveyance 
of  the  land  upon  the  payment  of  the  amount  due  on  the 
loan.  Had  full  payment  been  made,  a  reconveyance  was 
indispensable  to  reclothe  the  grantors  with  the  legal  title 
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to  the  premises,  or  a  decree  that  they  be  reoonveyed,  and  io 
default  thereof,  the  decree  have  the  effect  of  a  coDveyanoe. 
Eiseman  and  Giddings  brought  their  action  to  redeem  from 
the  equitable  mortgage  and  for  a  reconveyance,  alleging 
in  their  petition  that  they  were  ready  and  willing  to  pay 
the  debt,  and  a  decree  was  entered  that  the  land  be  reoon- 
veyed  to  them  upon  the  payment,  within  a  specified  time,  of 
the  amount  found  dae  the  grantee.  The  payment  not  hav- 
ing been  made,  subsequently  the  petition  to  redeem  was 
dismissed  by  the  court  and  the  right  or  privilege  to  take 
further  1^1  proceedings  on  the  subject  was  not  given  by 
the  decree. 

In  argument  it  is  claimed  by  the  defendant  in  error  that 
the  judgment  of  dismissal  of  the  petition  to  redeem  is  not 
a  bar  to  the  equity  of  redemption.  In  ordinaiy  mortgages 
the  right  of  the  mortgagor  to  redeem  is  cut  off  by  fore- 
closure and  sale.  The  legal  title  in  such  case  being  in  the 
mortgagor,  in  order  to  divest  him  of  his  title  there  must 
be  a  foreclosure  of  the  mortgage,  a  sale  under  the  decree 
and  deed  to  the  purchaser  at  the  sale.  And  when  a  deed, 
although  absolute  in  form,  is  intended  as  a  mortgage,  the 
equity  of  redemption  of  the  grantor  may  be  barred  by 
foreclosure  proceedings.  But  the  legal  title  in  such  an 
equitable  mortgage  being  in  the  grantee,  where  the  grantor 
brings  an  action  to  redeem  the  premises  and  his  petition  is 
dismissed,  by  reason  of  his  default  in  making  payments 
by  the  day  set  in  the  decree  for  redemption,  and  no  privi- 
lege is  given  to  bring  another  action,  the  grantor's  right  of 
redemption  is  thereby  extinguished.  It  constitutes  a  com- 
plete bar  to  any  further  litigation  of  the  same  subject  be- 
tween the  same  parties  and  privies.  (Borrotoseale  v.  TutlUj 
6  Allen  [Mass.],  377;  Ferine  r.  Dunn,  4  Johns.  Ch. 
[N.  Y.],  142;  Foote  v.  Gibbs,  1  Gray,  413;  Stevens  v.  Miner, 
110  Mass.,  59;  2  Hilliard  on  Mortgages,  43.) 

It  follows  that  the  petition  of  Eiseman  and  Giddings  to 
redeem  having  been  dismissed  for  their  fsiilure  to  pay  the 
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amount  found  due  by  the  decree,  they  could  not  maintain 
another  action  to  redeem.  The  judgment  of  dismissal 
barred  and  foreclosed  their  equity  of  redemption,  and  the  re- 
lation of  mortgagor  and  mortgagee  no  longer  exist.  The 
right  of  redemption  being  extinguished,  the  plaintiff  cannot 
foreclose.  If  he  has  such  a  remedy,  then  the  right  of  re- 
demption has  not  ceased,  for,  as  stated  in  Renard  v.  Brovm^ 
7  Neb.,  454,  "The  right  of  redemption  is  said  to  be  a  cor- 
respondent right  to  that  of  foreclosure." 
.  But  the  defendant  in  error  insists  that  the  dismissal  of 
the  petition  to  redeem  did  not  bar  the  equity  of  redemption 
of  Lydia  Giddings,  the  wife  of  the  defendant,  as  she  was 
not  a  party  to  said  action.  She  not  having  been  a  party  to 
the  former  litigation,  it  is  obvious  that  her  rights  were  not 
affected  by  the  proceedings.  Mrs.  Giddings  is  not  a  party 
to  this  action,  therefore  it  is  not  necessary  to  determine 
what  her  rights  are. 

The  judgment  of  the  district  court,  in  sustaining  the 
demurrer  to  the  petition  and  dismissing  this  action,  is 
reversed  and  the  case  remanded  for  further  proceedings. 

Reversed  and  remanded. 
The  other  judges  concur. 


Omaha  &  Republican  Valley  Railway  Company 

V.  Thomas  Hall. 

[Filed  Octobkb  21,  189L] 

!•  Verdict:  Shottld  be  Set  Aside,  When.  It  is  the  daty  of  a 
jury  to  find  ita  Terdict  in  accordance  with  the  law  as  given  in 
the  instructions  of  the  conrt.  When  they  clearly  violate  this 
doty,  the  conrt  shonid  set  aside  their  yerdict  The  refnsal  of 
the  court  to  do  so  npon  proper  application  is  reversible  error. 
(See  Aulhnan  v,  Benvia,  9  Neb.,  487;  Meyer  v.  M.  P.  B.  Co,,  2 
Id.,  342.) 
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d.  :  .     A  general  Terdict  which  is  clearly  inoonsisteni 

and  in  conflict  with  a  special  finding  of  fact  snbmitted  to  the 
jnry  in  the  same  case,  should  be  set  aside  on  motion. 

Erkob  to  the  district  court  of  Grage  county.  Tried  be- 
low before  Broady,  J. 

J.  Jf.  Thurdon^  W.  E.  Kelly,  and  X  8.  Shropshire^  for 
plaintiff  in  error,  cited:  Seoord  v.  JB.  Co,,  18  Fed.  Rep. 
[Minn.],  221 ;  3  Wood  Ry.  Law,  p.  1505,  sec.  392;  Rob- 
inson V,  R.  Co,,  7  Gray  [Mass.],  92;  Mad  River  JB.  Co.v. 
Barbery  5  O.  St.,  568;  SummersM  v.  Fish,  117  Mass.; 
312 ;  Wharton,  Negligence,  [2d  Ed.],  sec.  237. 

JB.  W.  Sabin,  R.  8.  Bibb,  contra. 

Cobb,  Ch.  J. 

The  plaintiff  below,  in  his  petition,  alleges  the  incorpo- 
ration  of  the  defendant;  that  on  the  4th  day  of  February, 
1889,  he  was  in  the  employ  of  the  defendant,  and  had 
been  for  a  period  of  three  years;  that  while  in  the  em- 
ployment of  the  defendant  he  performed  the  work  assigned 
to  him,  but  through  no  fault  or  negligence  of  his,  one  W. 
H.  McLeary,  who  was  also  an  employe  of  defendant,  and 
was  unloading  coal  from  defendant's  cars,  carelessly  and 
negligently  threw  a  large  and  heavy  lump  of  coal  upon 
plaintiff's  right  hand,  crushing  the  same,  breaking  the 
bones  thereof,  etc.;  that  during  the  period  of  his  employ- 
ment the  defendant  had  retained  twenty-five  cents  per 
month  from  his  wages  to  create  a  fund  for  the  purpose  of 
paying  its  surgeons  for  surgical  treatment  of  its  employes 
who  might  receive  personal  injuries  while  in  the  service, 
etc.;  that  he  was  directed  by  the  order  of  the  defendant  to 
report  to  the  surgeon  for  treatment ;  that  he  submitted  bis 
hand  to  the  examination  and  treatment  of  said  surgeon; 
that  the  said  surgeon  thereupon  set  the  bones  and  reduced 
the  fracture,  but  did  the  same  so  carelessly,  negligently. 
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and  uDskillfuUy  that  his  hand  has  l)een  crooked  and  out 
of  joint,  and  the  third  and  fourth  fingers  rendered  useless, 
etc.,  whereby  the  plaintiff  has  been  greatly  injured  and  is 
unable  to  attend  to  his  ordinary  business,  to  his  damage  in 
the  sum  of  $3,000. 

For  answer  to  this,  defendant  below  made  a  general  de- 
nial to  the  allegations  to  the  petition,  and  further,  that  the 
plaintiff  paid  the  twenty-five  cents  charged  upon  his  salary 
voluntarily,  and  that  the  same  was  used  to  defray  the  ex- 
penses of  his  treatment ;  that  he  was  treated  skillfully  and 
carefully,  and  that  the  surgeon  was  a  skillful  and  careful 
surgeon,  and  thoroughly  competent  to  treat  the  injury ; 
that  the  plaintiff  was  guilty  of  contributory  negligence. 
As  an  additional  defense,  a  settlement  with  the  plaintiff 
for  his  damages  was  alleged,  and  a  release  signed  by  him, 
absolving  the  defendant  from  any  liability  whatever  on 
account  of  his  injuries,  was  alleged  and  shown. 

This  was  replied  to,  thus  forming  the  issues  upon  which 
the  case  was  tried. 

There  was  a  verdict  for  the  plaintiff  for  $500. 

A  motion  for  a  new  trial  was  overruled,  and  judgment 
rendered  on  the  verdict. 

The  defendant  below  alleges  the  following  errors : 

1.  The  court  erred  in  admitting  the  reply  to  Q.  23,  put 
to  plaintiff. 

2.  Also  to  Q.  216,  put  to  Dr.  Wells. 

3.  Also  to  Q.  301,  put  to  Cyrus  Richardson ;  and  in  re- 
fusing to  permit  Cyrus  Richardson  to  make  answer  to  Q. 
310. 

4.  In  refusing  to  permit  an  answer  to  be  made  by  Dr. 
Galbraith  to  Q.  693. 

5.  In  overruling  the  offer  of  defendant  to  prove  that  Dr. 
Walden  was  a  surgeon  of  ordinary  skill  and  ability  and 
was  known  to  be  such  by  each  of  the  several  witnesses. 

6.  In  permitting  the  answers  to  be  taken  to  Q.  988, 101 9^ 
1027, 1043,  as  the  same  appear  in  the  bill  of  exceptions. 
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7.  In  giving  to  the  jury  instruction  No.  3,  requested  by 
the  plaintiff. 

8.  In  refusing  to  give  instruction  No.  1,  requested  by 
the  defendant. 

9.  And  instruction  No.  3,  requested  by  defendant. 

10.  And  instruction  No.  7,  requested  by  defendant. 

11.  And  instruction  No.  8,  requested  by  defendant. 

12.  And  instruction  No.  9,  requested  by  defendant. 

13.  And  in  giving  instruction  No.  1,  of  its  own  motion. 

14.  And  in  giving  instruction  No.  3,  of  its  own  motion. 

15.  The  verdict  is  contrary  to  law,  to  the  evidence,  and 
to  the  instructions  of  the  court. 

16.  That  the  general  verdict  is  contrary  to  law. 

17.  That  tlie  general  verdict  is  not  sustained  by  suffi- 
cient evidence. 

18.  That  the  general  verdict  is  contrary  to  and  not  sus- 
tained by  the  special  finding  of  the  jury. 

19.  That  under  the  verdict  and  the  special  finding  re- 
turned by  the  jury  the  defendant  was  entitled  to  judgment, 
and  the  court  erred  in  rendering  judgment  in  favor  of  the 
plaintiff  upon  the  general  verdict. 

20.  Because  the  facts  stated  in  plaintiff's  petition  are  not 
sufficient  to  support  a  verdict  in  favor  of  the  plaintiff  un- 
der the  special  verdict  returned  herein. 

21.  Because  the  court  erred  in  overruling  the  motion 
for  a  new  trial. 

Upon  the  trial  the  plaintiff  testified  that  on  or  about  the 
4th  day  of  February,  1889,  he  was  in  the  employment  of 
the  defendant,  and  was  engaged  in  building  a  wall ;  that 
at  that  time  he  had  been  in  the  employment  of  the  defend- 
ant for  about  two  years,  getting  $1.55  per  day,  working 
every  day,  Sunday  included ;  that  his  particular  business 
was  wiping,  but  did  other  work  occasionally,  or  when 
called  upon  ;  that  at  the  time  above  stated,  the  master  me- 
chanic and  general  foreman  of  the  defendant  company, 
who  had  charge  of  the  line  and  under  whose   direction 
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plaintiff  was  working,  wanted  him  to  '^  kind  of  ^'  superin- 
'tend  the  piling  of  coal ;  that  plaintiff  '^  was  simply  build- 
ing a  wall  and  piling  coal.''  Being  requested  to  explain 
to  the  jury  about  the  wall  which  he  said  he  was  building, 
and  the  coal  which  he  was  piling,  said:  '^I  suppose  the 
ground  between  the  railroad  tracks  and  the  pile  is  twenty- 
five  feet,  and  we  would  run  three  cars  on  one  side  of  that 
pile  and  then  three  cars  on  the  other  side,  and  unload  so  as 
to  build  it  up  even ;  I  was  doing  the  walling  and  build- 
ing the  wall;  I  knew  that  was  pretty  dangerous  my- 
self, and  kept  pretty  close  watcli,  and  told  them  to  watch 
all  the  time;  I  could  not  watch  for  them.  I  was  standing 
between  car  and  pile  of  coal;  I  was  pulling  a  piece  off  the 
pile  to  lay  on  the  wall,  and  a  man  by  the  name  of  Mc- 
Leary  slung  a  piece  out  and  struck  me  on  the  hand.  I 
had  one  hand  on  the  piece  of  coal,  and  he  threw  a  piece  of 
coal  out  and  broke  this  hand.''  Being  requested  to  explain 
to  the  jury  how,  or  to  what  extent  his  hand  was  injured, 
he  answered,  "  Well,  as  near  as  I  can  tell  you,  the  point  of 
that  hand  lay  literally  mashed  down,  the  piece  of  coal  hit 
me  and  mashed  this  part  down  (illustrating).  I  happened 
to  have  on  a  pretty  heavy  mitten,  or  it  would  have  been 
worse  for  me."  The  following  question  was  then  put  to 
plaintiff : 

Q.  What  injury  did  it  do  to  your  hand? 

Objected  to  by  defendant,  as  immaterial  and  inadmissi- 
ble under  the  pleadings,  which  objection  being  overruled, 
he  answered : 

A.  Well,  as  near  as  I  can  tell,  the  joint  of  this  large 
finger  is  dislocated,  also  that  one,  and  the  smaller  ones  are 
broken. 

He  further  testified  that  he  knew  that  he  had  to  go  to  a 
doctor;  that  he  had  to  go  to  the  office  and  get  a  ticket  before 
he  could  go;  that  he  had  to  go  to  Hayes  for  a  ticket;  that 
Beatty  wrote  him  out  a  ticket  to  go  to  Dr.  Walden;  that 
he  went  up  to  the  office  and  Dr.  Walden  was  not  in  at  the 
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time ;  that  Mr.  Bates  was  there  and  dressed  his  hand ;  that 
Dr.  Walden  afterwards  told  him  that  Bates  would  attend' 
to  it  any  time  he  was  absent.  To  the  question,  **  What 
was  done  with  it?''  he  answered,  *^  He  took  a  long  piece  of 
cloth  and  commenced  wrapping  it,  and  wrapped  it  all  around 
and  put  a  little  piece  of  cotton  batting  in  my  hand  and  told 
me  to  grasp  that,  and  wrapped  a  piece  of  bandage  around 
it  and  gave  me  a  bottle  of  liniment.  There  was  nothing 
said  about  the  wrist  at  that  time.  I  don't  think  there  was 
anything  at  that  time;  I  did  not  know  myself  there  was 
anything  but  a  broken  finger.''  To  the  question,  '*  When 
did  you  go  to  see  Dr.  Walden  about  it?"  he  answered, 
^^  I  think  I  went  the  next  day,  and  then  he  dressed  it" 
He  went  to  the  doctor  every  other  day;  went  eight 
days.  Then  he  asked  the  doctor  when  he  thought  he 
would  be  able  to  go  to  work ;  that  the  doctor,  after  inquir- 
ing of  him  if  his  work  was  hard,  and  being  informed  that 
it  was  not,  and  that  he  could  do  the  most  of  it — wiping 
with  his  left  hand — and  that  he  would  like  to  go  to  work 
as  soon  as  the  doctor  thought  him  able  to  work,  gave 
him  a  note  to  Mr.  Hayes,  and. Hayes  told  him  (plaintiff) 
to  go  into  the  house  and  go  to  work ;  that  he  went  to  work 
and  worked  six  days;  that  on  the  19th  he, went  to  Dr. 
Walden's  office  in  response  to  a  note  from  the  doctor ;  that 
the  doctor  then  examined  his  hand,  rebroke,  reset,  and 
rebandaged  the  hand ;  that  he  carried  the  hand  in  splints 
and  bandage  until  the  19th  or  20th  of  March,  when  the 
doctor  took  them  off;  that  he  had  been  unable  to  work  since 
that  time ;  had  tried  to  work  but  his  hand  would  get  lame, 
so  he  had  to  stop;  that  his  hand  pained  him  a  great  deal, 
and  at  times  he  could  not  sleep  nights;  that  he  carried 
his  arm  in  a  sling  a  little  over  four  weeks  after  his  hand 
was  reset ;  that  he  went  back  to  work  the  last  time  under 
Dr.  Walden's  order;  that  he  kept  going  back  and  forth 
every  few  days;  that  Dr.  Walden  was  railroad  physician, 
as  plaintiff  understood ;  that  plaintiff  is  fifty  five  years  old. 
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is  a  married  man,  has  a  family  of  four,  all  depending  upon 
him  but  one ;  tliat  he  has  no  means  of  support  other  than 
his  labor ;  that  he  is  as  strong  and  able  to  do  a  day's  work 
as  he  ever  was  were  it  not  for  his  hand. 

Upon  re-examination  plaintiff  testified  that  Mr.  Hayes 
told  him  to  pile  that  ooal  up;  that  plaintiff  was  working 
under  his  direction ;  that  the  man  who  threw  the  coal  there 
was  working  by  the  day  the  same  as  plaintiff. 

There  was  other  evidence  introduced  and  given  on  the 
part  of  the  plaintiff,  corroborating  his  own  testimony  as  to 
the  manner  in  which  the  injury  was  inflicted,  and  in  some 
d^ree  the  extent  of  the  injury. 

The  defendant  introduced  Dr.  Edward  Bates,  who  testi- 
fied that  he  is  a  resident  of  Beatrice,  where  he  had  resided 
over  five  years;  that  he  is  a  practicing  physician;  had 
practiced  something  over  five  years;  knows  the  plaintiff; 
knows  Dr.  Walden ;  has  known  him  eight  or  nine  years. 
Whereupon  the  following  question  was  put  to  the  witness : 
'^Q.  Do  you  know  what  his  reputation  is  in  this  com- 
manity  as  a  physician  and  surgeon?^'  which  question  was 
objected  to  by  the  plaintiff,  as  incompetent  and  immaterial, 
and  objection  was  sustained. 

Dr.  A.  Walden  was  sworn  and  examined  as  a  witness  on 
the  part  of  the  defendant  He  testified  that  he  resided  in 
Beatrice,  where  he  had  resided  and  practiced  as  physician 
and  surgeon  for  twelve  years;  has  practiced  as  such  alto- 
gether for  nearly  twenty-eight  years;  was  graduated  .by 
Rush  Medical  College,  of  Chicago;  that  his  profession  in- 
cluded surgery  as  well  as  medicine;  that  he  took  charge  of 
the  plaintiff's  hand  three  or  four  days  after  the  injury. 
The  witness  then  described  the  injury  to  plaintiff's  hand 
and  its  treatment  by  Dr.  Bates  and  by  himself,  and  de- 
clared it  to  be  the  correct  and  proper  treatment  in  such 
cases. 

W.  I.  Galbraith,  a  witness  on  the  part  of  the  defendant, 
testified  that  he  resides  in  Omaha;    that  he  is  a  surgeon; 
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had  been  practicing  surgery  for  about  twelve  years ;  that 
he  was  acquainted  with  Dr.  A.  Walden,  had  known  him 
for  five  or  six  years^  and  was  familiar  with  his  reputation 
as  a  physician  and  surgeon  in  Gage  county.  The  follow- 
ing question  was  then  put  to  witness :  '^  Q.  What  is  his 
reputation  as  to  skill  and  competency  as  a  physician  and 
surgeon?"  which  question  was  objected  to  by  the  plaint- 
iff, as  incompetent  and  immaterial,  and  objection  was 
sustained.  Thereupon  the  defendant  offered  to  prove  by 
this  witness  that  Dr.  Walden,  the  physician  and  surgeon 
who  treated  the  plaintiff,  was  a  man  of  ordinary  skill  and 
competency  as  a  physician  and  surgeon;  that  he  is  known 
to  be  such. 

By  the  Court  :  Do  you  allege  they  have  claimed  any- 
thing to  the  contrary? 

Mr.  Shropshire  :    No,  sir,  I  do  not 

Objection  sustained. 

The  court,  upon  its  own  motion,  instructed  the  jury  as 
follows : 

^'1.  Plaintiff's  action  is  based  upon  alleged  negligence 
of  defendant  by  which  personal  injury  resulted  to  plaintiff, 
causing  damage  to  plaintiff,  for  which  plaintiff  asks  judg- 
ment. In  order  to  find  for  the  plaintiff- you  must  find 
that  defendant  has  been  guilty  of  negligence  or  want  of 
ordinary  care  and  diligence  as  alleged  in  the  petition. 

^'2.  As  to  that  part  of  the  petition  alleging  that  the 
surgeon  of  defendant  did  not  as  a  surgeon  properly  treat 
the  injury  of  the  plaintiff,  you  are  instructed  that  that  alle- 
gation cannot  be  the  basis  of  an  action  against  defendant 
in  this  case  in  favor  of  plaintiff,  because  the  petition  does 
not  allege  that  defendant  failed  to  use  due  care  and  dili- 
gence in  selecting  a  competent  surgeon,  or  was  guilty  of 
any  negligence  in  choosing  a  surgeon,  or  that  the  surgeon 
of  the  company  did  not  possess  the  ordinary  professional 
skill,  learning,  and  qualifications  for  such  position  as  sur- 
geon of  the  company.     Because  the  petition  makes  no  such 
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averment  of  negligence  on  the  part  of  defendant,  the 
plaintiff's  objection  to  defendant's  offer  to  prove  the  good 
professional  reputation  and  standing  of  Dr.  Walden  was 
suatained  because  it  was  not  in  issue  and  was  not  in  answer 
to  plaintiff's  case,  nor  any  new  matter  set  up  in  the  answer. 
However,  for  the  purpose  of  preserving  the  fact  that  it 
may^  if  found  necessary,  be  still  utilized,  a  special  finding 
will  be  submitted  for  you  to  answer  as  to  whether  the  sur- 
geon properly  treated  the  plaintiff's  injury." 

The  following  instructions  were  given  by  the  court  at 
the  request  of  the  defendant : 

''No.  2.  The  court  instructs  the  jury  that  before  the 
plaintiff  can  recover  in  this  action,  he  must  show  that 
the  injury  complained  of  was  caused  by  the  negligence  of 
the  defendant  railroad  company,  and  that  if  the  plaintiff 
has  failed  to  show  the  negligence  upon  the  part  of  said 
defendant  railroad  company,  then  the  plaintiff  cannot 
recover  in  this  action,  and  your  verdict  must  be  for  the  de- 
fendant. 

''No.  4.  The  jury  are  instructed  that  when  a  person 
enters  into  tlie  service  of  a  railroad  company,  he  thereby 
undertakes  to  run  all  the  ordinary  risks  incident  to  the 
employment,  including  his  own  negligence  or  unskillful- 
ness,  and  that  of  his  fellow-servants  who  are  engaged  in 
the  same  line  of  duty,  provided  the  company  has  taken 
reasonable  care  and  precaution  to  engage  competent  serv- 
ants to  discharge  the  duties  assigned  to  them. 

"  No.  6.  The  court  further  instructs  the  jury  that  if  they 
believe  from  the  evidence  that  the  plaintiff,  at  the  time  he 
received  the  injuries  complained  of  in  his  petition,  was  at 
said  time  an  employe  of  the  defendant,  and  received  said 
injuries  by  reason  of  the  negligence  of  another,  who  at  the 
same  time  was  a  fellow  employe,  and  engaged  at  the  same 
employment  with  the  plaintiff;  and  if  you  further  believe 
from  the  evidence  that  such  employment  or  service  bore 
Bodk  relation  to  each  other,  that  the  careless  or  n^ligent 
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conduct  of  one  of  said  employes  may  endanger  the  safety 
of  the  other^  that  then  such  danger  is  incident  to  their 
employment^  and  that  if  one  be  injured  by  the  negligence 
of  the  other,  no  recovery  can  be  had  for  the  injury. 

'*  No.  5.  If  the  jury  believe  from  the  evidence  that  at 
the  time  of  the  accident  in  question  the  plaintiff  was  in 
the  employ  of  the  defendant  as  foreman,  or  in  charge  of  a 
gang  of  men  unloading  coal  from  the  cars,  and  while  so 
employed  and  in  the  line  of  his  duty  he  received  an  injuiy 
resulting  from  the  negligence  or  want  of  ordinary  care 
and  skill  of  W.  H.  McGory,  who  was  at  the  same  time 
engaged  with  the  plaintiff  in  unloading  coal  from  the  same 
cars,  then  the  court  instructs  the  jury  as  a  matter  of  law 
that  the  plaintiff  and  W.  H.  McGrory  were  fellow-serv- 
ants, engaged  in  the  same  grade  or  line  of  service,  within 
the  meaning  of  the  law,  and  the  defendant,  if  otherwise 
without  fault,  would  not  be  liable  for  such  injury." 

The  defendant  requested  the  court  to  give  the  following 
instruction,  which  was  refused : 

''No.  !•  The  court  instructs  the  jury  that,  under  the 
pleadings  and  the  proofs  in  this  case,  the  plaintiff  is  not 
entitled  to  recover,  and  you  will  find  a  verdict  for  the  de- 
feudant.^' 

There  were  other  instructions  given  and  refused,  bat 
which  it  is  not  deemed  necessary  to  copy  or  to  further  refer 
to  here. 

The  jury  returned  a  verdict  for  the  plaintiff  and  assessed 
his  damages  at  the  sum  of  (600;  also  the  following  spe- 
cial finding :  ''  Did  Dr.  Walden  in  his  treatment  of  the 
plaintiff's  injury,  as  a  surgeon  use  ordinary  care,  skill,  and 
diligence  for  such  professional  services?    Answer.  Tes." 

If  the  petition  states  a  cause  of  action  against  the  de- 
fendant, it  is  either  that  the  defendant  was  negligent  in  the 
act  of  McGavey  (as  he  is  called  in  the  petition,  but  he  is 
also  called  McGory  in  the  instructions)  in  n^ligently 
throwing  a  lump  of  coal,  striking  and  injuring  the  plaint- 
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iff's  hand;  or  that  the  defendant  was  negligent  in  the  act 
of  its  surgeon  in  the  negligent  and  unskillful  treatment 
of  the  said  injury. 

The  fourth  and  sixth  instructions  given  by  the  court  at 
the  request  of  the  defendant,  if  followed  by  the  jury,  they 
ooald  not  find  for  the  plaintiff  upon  the  tlieory  first  above 
stated,  upon  the  evidence  in  the  case.  It  is  not  necessary 
to  decide,  nor  do  I,  whether  the  law  is  correctly  given  in 
the  said  instructions.  It  is  the  duty  of  the  jury  in  all 
cases  to  follow  the  instructions  given  them  in  charge  by 
die  court,  and  if  they  do  not  do  so  the  verdict  should  be 
set  aside  and  a  new  trial  ordered.  (See  AuUman  v.  Reams, 
9  Neb.,  487 ;  Meyer  v.  M.  P.  B.  Co.,  2  Id.,  342 ;  JeweU  & 
Root  V.  Smart  &  GUleU,  11  la.,  506.) 

In  instruction  No.  2,  given  by  the  court  on  its  own  mo- 
tion, the  jury  were  told  that  the  allegations  of  the  petition, 
that  the  surgeon  of  the  defendant  did  not  properly  treat 
the  injury  of  the  plaintiff,  cannot  be  the  basis  of  an  action 
against  the  defendant  In  this  case  in  favor  of  the  plaintiff, 
because  the  petition  does  not  all^e  that  the  defendant 
failed  to  use  due  care  and  diligence  in  selecting  a  compe- 
tent surgeon,  etc.;  but  that  for  reasons  then  stated,  it  would 
anbmit  a  special  finding  to  them  as  to  whether  the  surgeon 
properly  treated  the  plaintiff's  injury.  We  have  seen  that 
special  finding  was  submitted  and  found  in  the  affirmative. 
Therefore,  in  addition  to  what  has  already  been  said,  in 
speaking  of  the  other  supposed  cause  of  action,  if  the  ver- 
dict was  based  upon  the  n^ligence  of  the  surgeon,  it  is 
not  only  contrary  to  the  instructions,  but  also  contrary  to, 
and  inconsistent  with,  the  special  finding  of  the  jury. 

The  motion  for  a  new  trial  should  have  been  sustained. 

The  judgment  of  the  district  court  is 

Beyebsed  and  the  oause  bemanbed. 
The  other  judges  concur. 


I 


* 
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«  ^3  George  Pomeroy  v.  White  Lake  Lumber  Company. 

[FiLXD  Jakuabt  28, 1890.*] 

ICeohanios'  Lieiui!  Forbolosubs:  Pettitok:  Amendment. 
In  Ml  action  to  forodose  a  mechanic's  lien  for  material  Aimished 
the  contractor  in  the  erection  of  a  building,  the  petition  was 
drawn  as  though  the  contract  had  been  made  with  the  owner  of 
the  building  instead  of  the  contractor.  A  gieneral  demurrer  to 
the  petition,  on  behalf  of  the  owner,  having  been  OTermled,  he 
then  filed  an  answer,  and  the  case  was  tried  upon  the  merits,  and 
Judgment  rendered  against  the  owner  for  the  Talue  of  the  ma- 
terials. HMf  That  while  the  petition  was  informal  and  de^BotiTe 
in  its  statements  as  to  the  acts  of  the  contractor,  yet  to  be 
ayailable,  the  party  demurring  should  have  stood  upon  his  de- 
murrer, and  having  answered  and  contested  the  case  upon  the 
merits,  and  the  judgment  apparently  being  right,  the  court,  if 
neceflsary,  will  permit  the  petition  to  be  amended  to  conform  to 
the  proof. 

Error  to  the  district  court  for  Franklin  county.    Tried 
below  before  Qasian,  J. 

O.  22.  Chanetf  (C7.  E.  Davis  with  him),  for  plaintiff  in 
error,  cited:  Foster  v,  Dohle,  17  Neb.,  631;  Marrener  v. 
Paxtorif  Id.,  634;  McCoi-mick  v.  Lawton^  3  Id.,  449; 
Meyers  v,  Le  Poidevin,  9  Id.,  636;  Lawton  v.  Case^  73 
Ind.,  60;  Simpson  v.  Dalrymple,  11  Cusli.  [Mass.],  308; 
Wiilard  v.  Magoon,  30  Mich.,  273;  Clavk  v.  Scliatz,  24 
Minn.,  303;  Wilcox  v.  Kieih,  3  Ore.,  372;  Carey  v.  Win- 
tersteeriy  60  Pa.  St.,  395 ;  Davis  v.  Alvord,  94  U.  8.,  645 ; 
Phillips,  Mechanics'  Liens  [2d  Ed.],  sees.  18,  338,  387, 
403,  428. 

J.  L.  Edwards,  contrcu 


*  Withheld,  according  to  instructions,  until  determination  of  the 
cause  on  rehearing. 
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Maxwell,  J. 

This  is  an  action  to  foreclose  a  mechanic's  lien,  and  on 
the  trial  of  the  cause  judgment  of  foreclosure  and  sale  was 
rendered. 

A  number  of  errors  are  assigned,  which  will  be  noticed 
ill  their  order. 

It  is  claimed  that  the  petition  is  insufficient.  It  is  a» 
follows : 

''The  plaintiff  is  a  corporation,  duly  organized  as  such 
under  and  bv  virtue  of  the  laws  of  the  state  of  Illinois, 
and  its  principal  place  of  business  is  at  Chicago,  Illinois, 
and  is  doing  business  in  the  state  of  Nebraska.  Plaintiff 
complains  of  the  defendant  for  that  on  or  about  the  10th 
day  of  October,  1887,  the  plaintiff  entered  into  a  verbal 
contract  with  defendant,  A.  C.  Winan,  to  furnish  him  lum- 
ber, windows,  doors,  lath,  lime,  hair,  brick,  and  other  ma- 
terials for  the  erection  of  a  dwelling  house  for  defendant, 
George  Pomeroy,  on  the  following  described  real  estate,  to- 
wit :  the  S.  \  of  the  S.  E.  J,  and  the  N.  W.  \  of  the  8.  E, 
J,  and  the  S.  E.  \  of  the  8.  W.  \  of  section  30,  town  (1) 
one,  range  (13)  thirteen,  in  Franklin  county,  Nebraska. 

"In  pursuance  of  said  verbal  contract  the  plaintiff  fur- 
nished said  materials  to  the  said  defendant  A.  C.  Winan, 
for  the  erection  of  said  house,  on  and  between  October  10, 
1887,  and  December  23,  1887,  for  the  sum  of  $394.57  in 
the  aggregate,  an  itemized  bill  of  said  materials  and  the 
prices  of  the  same  is  hereto  attached,  marked  '  Exhibit  A,^ 
and  made  a  part  of  this  petition. 

*'The  defendant  George  Pomeroy,  at  the  time  the 
plaintiff  furnished  said  materials  as  aforesaid,  was  the 
owner  in  fee  of  said  real  estate. 

"On  the  7th  day  of  Februairy,  A.  D.  1888,  and  within 

sixty  days  from  the  time  of  furnishing  said  materials,  the 

plaintiff  made  an  account  in  writing  of  the  items  of  such 

materials  furnished  the  defendant  Winan,  under  said  con- 

19 
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tract,  and  after  making  oath  thereto  as  required  by  law, 
filed  the  same  in  the  clerk's  office  of  Franklin  county,  Ne- 
braska, and  claiming  a  mechanic's  lien  therefor  upon  said 
real  estate  and  said  building  thereon.  The  sum  of  (293.97, 
with  interest  from  December  22,  1887,  and  (1  recording 
fee  of  said  lien,  now  remain  due  and  unpaid  on  said  ac- 
count." 

In  ''  Exhibit  A,"  the  account  attached  to  the  petition 
and  made  a  part  of  it,  A.  C.  Winan  is  described  as  '^con- 
tractor for  George  Pomeroy."  A  general  demurrer  was 
filed  by  Pomeroy  to  the  petition,  which  was  overruled. 
Pomeroy  then  filed  an  answer  denying  the  facts  stated  in 
the  petition. 

It  will  be  observed  that  the  petition  is  drawn  as  though 
Pomeroy  was  the  party  with  whom  the  contract  had  been 
made,  instead  of  the  person  for  whom  Winan  was  erecting 
the  house,  and  had  the  plaintiff  in  error  relied  upon  his 
demurrer  and  not  filed  an  answer  and  contested  the  case 
upon  the  merits,  it  is  probable  that  the  petition  standing 
alone  would  have  been  insufficient.  The  proof,  however, 
clearly  shows  that  Winan  was  a  contractor  and  erected  the 
house  in  dispute  for  Pomeroy,  and  that  the  material  was 
furnished  by  the  defendant  in  error  for  the  erection  of  said 
building,  and  that  the  judgment  is  not  excessive.  Sach 
being  the  case,  we  would,  if  necessary,  permit  an  amend- 
ment of  the  petition  in  this  court  in  conformity  to  the 
proof,  but  such  amendment  will  not  be  required  unless  in- 
sisted upon  by  the  plaintiff  in  error,  and  will  be  without 
costs.  The  judgment  is  conformable  to  the  proof  and 
justice  of  the  case^  and  is 

Affibmed. 


The  other  judges  concur. 
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Same  y.  Same.  83~2i8 

40    461| 

[Filed  Ogtobeb  21, 1891.] 

1.  Meohanios'  Idens:  Fosbcxosubk:  Pbtttiok  Libbbally  Cok- 
8TBUBD.  In  an  action  by  a  material-man  to  foreclose  a  mechan- 
ic's lien  it  was  alleged  that  "in  parsnanoe  of  said  verbal  oon- 
tnct  the  plaintiff  furnished  said  material  to  the  said  defendant 
A.  C.  Winan  for  the  erection  of  said  honse  on  and  between  Octo- 
ber 10, 1867,  and  December  23,  1887,  for  the  sam  of  $394.57,  in 
the  aggregate."  Held,  That,  construing  the  allegations  of  the 
petition  liberally,  it  was  to  be  inferred  that  the  materials  so  fur- 
niahed  were  used  in  the  construction  of  the  bailding. 

3.  :  Foundation  of  the  Right.  The  right  of  a  material- 
man to  a  lien  upon  a  building,  does  not  result  from  the  contractor 
being  an  agent  of  the  owner,  but  from  having  furnished  snch 
contractor  materials  which  were  used  in  the  erection  of  the 
building. 

Reheabing  of  preceding  case. 

M.  B.  BeesCy  and  Q,  22.  Chaney,  for  plaintiff  in  error, 
cited:  Oartis  v,  OuUer,  7  Neb.,  315;  OcU7'on  v.  Shepherd, 
8  Id.,  308;  Ball  v.  La  Clair,  17  Id.,  39;  (yOonohue  v. 
Hendrix,  13  Id.,  255;  Tingley  v.  Dolby,  Id.,  371. 

J.  L.  Edwards,  contra,  cited :  Rathbum  v.  R.  Oo.,  16 
Neb.,  441 ;  BeU  v.  Sherer,  12  Id.,  409;  Foster  v.  Dohle,  17 
Id.,  631 ;  Phillips,  Mechanics'  Liens,  p.  23,  sec.  13;  Origga 
V.  Le  Poidevin,  11  Neb.,  385;  Schukraft  v.  Ruck,  6  Daly 
[N.  Y.],  1 ;  Freernan  v.  Oaraon,  27  Minn.,  516 ;  Steigleman 
V.  McBrvie,  17  111.,  300;  McLaughlin  v.  Oreen,  48  Miss., 
175 ;  Oaiy  v.  Oasey,  15  111.,  189 ;  Chapin  o.  Perase^  30 
Conn.,  461. 

MAXWELIi,  J. 

An  opinion  was  filed  in  this  case  Janaarj  28,  1890, 
affirming  the  judgment  of  the  court  below.     Afterwards 
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a  motion  for  a  rehearing  was  filed,  and  the  court,  fearing 
that  a  mistake  had  been  made,  granted  a  rehearing.  A 
eop7  of  the  (letition  is  set  forth  in  the  former  opinion,  and 
need  not  be  repeated  here. 

The  case  has  been  carefully  re-examined,  and  we  are  con- 
vinced that  the  former  opinion  is  right. 

Section  2,  chapter  54,  Comp.  Stats.,  provides,  "Any  person 
or  subcontractor  who  shall  perform  any  labor  for,  or  furnish 
any  material  or  machinery  or  fixtures  for,  any  of  the  purposes 
mentioned  in  the  first  section  of  this  act,  to  the  contractor 
or  any  subcontractor  who  shall  desire  to  secure  a  lien  upon 
any  of  the  structures  mentioned  in  said  section,  may  file 
a  sworn  statement  of  the  amount  due  him  or  them  from 
such  contractor  or  subcontractor  for  such  labor  or  material, 
machinery  or  fixtures,  together  with  a  description  of  the 
land  upon  which  the  saihe  were  done  or  used,  within  sixty 
days  from  the  performing  of  such  labor  or  furnishing  such 
material,  machinery,  or  fixtures,  with  the  roister  of  deeds 
of  the  county  wherein  said  land  is  situated,  and  if  the  con- 
tractor does  not  pay  such  person  or  subcontractor  for  the 
same,  such  subcontractor  or  person  shall  have  a  lien  for 
the  amount  due  for  such  labor  or  material,  machinery,  and 
fixtures,  on  such  lot  or  lots  and  the  improvements  thereon, 
from  the  same  time  and  in  the  same  manner  as  such  orig- 
inal contractor,  and  the  risk  of  ail  payments  made  to  the 
original  contractor  shall  be  upon  the  owner  until  the  ex- 
piration of  the  sixty  days  hereinbefore  specified.     And  no 
owner  shall  be  liable  to  any  action  by  the  contractor  until 
the  expiration  of  said  sixty  days,  and  such  owner  may  pay 
such  subcontractor  or  person  the  amount  due  him  from  such 
contractor  for  such  labor  and  material,  machinery  and  fix- 
tures, and  the  amount  so  paid  shall  be  held  and  deemed  a 
payment  of  such  amount  to  the  original  contractor.     And 
in  cases  where  a  dispute  arises  between  the  contractor  and 
his  journeyman,  or  other  persons,  for  work  done  or  material 
furnished,  the  owner  may  retain  the  amount  claimed  by 
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said  subcontractor  or  journeyman  or  laborer  until  the  dis- 
pute has  been  settled  by  arbitration  or  otherwise.  Said 
sworn  statement  and  claim  of  lien  shall  be  by  such  regis- 
ter of  deeds  recorded  in  the  same  manner  as  other  liens 
provided  for  by  this  chapter^  and  such  lien  shall  remain  in 
force  for  the  same  length  of  time  as  other  liens  provided 
for  in  this  chapter." 

It  will  be  observed  that  it  is  alleged  in  the  petition  that 
the  plaintiff  ''  furnished  said  material  to  the  said  defend- 
ant A.  C.  Winan  for  the  erection  of  said  house  on  and 
between  October  10, 1887,  and  December  23,  1887,  for  the 
sum  of  $394.57  in  the  aggregate."  It  is  also  alleged  that 
on  the  7th  of  February,  1888,  the  necessary  steps  were 
taken  to  perfect  a  mechanic's  lien.  It  is  not  directly  al- 
lied that  the  material  so  furnished  was  used  in  the  erec- 
tion of  the  building.  It  is  to  be  inferred,  however,  that  it 
was  so  used.  The  meaning  of  the  word  "  furnish,"  as  de- 
fined by  Webster,  is  "to  fit  up  with  anything  needful." 
In  effect,  the  allegation  is  that  the  defendant  in  error  sup- 
plied the  material  set  forth  in  the  exhibit  attached  to  the 
petition,  in  the  erection  of  the  house,  and  that  it  was  so 
used.  And  the  proof  is  clear  that  it  was  used  in  the  erec- 
tion of  said  building.  But  it  is  said  that  it  is  not  alleged 
that  Winan  was  the  agent  of  Pomeroy,  and,  therefore, 
that  he  could  not  bind  him  by  purchasing  materials.  The 
answer  to  this  is  that  the  lien  of  a  material-man  is  not 
derived  from  the  relation  of  agency  between  the  contractor 
for  the  erection  of  the  building  and  the  owner,  but  from 
the  fact  the  materials,  or  a  portion  of  those  used  in  the 
erection  thereof,  were  furnished  by  him  and  used  therein, 
and  hence  to  the  extent  of  the  value  of  such  materials  he 
has  contributed  to  the  erection  of  the  building.  The  law, 
therefore,  gives  him  a  lien  upon  the  building,  provided  he 
takes  the  necessary  steps  to  secure  the  same  within  sixty 
days.     That  appears  to  have  been  done  in  this  case. 

Some  objection  is  made  to  the  description  of  the  land, 
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but  DO  issue  of  this  kind  is  tendered,  and  it  will  not  be 
discussed.  The  petition  is  not  a  model  by  any  means,  but 
its  provisions,  if  liberally  construed  as  required  by  the 
Code,  will  support  the  judgment  The  judgment  of  the 
oourt  below  is  right  and  the  former  judgment  is 

ADHERfiD  TO. 

The  other  judges  concur. 


W.  T.  Bull  v.  J.  P.  Wagner 

[Filed  Octobbb  21, 1881.] 

1.  Instruotioiui :  Bbview.    There  being  a  oonflict  of  testimonj 

apon  material  points  in  the  case,  the  testimony  was  properly 
submitted  to  the  jary,  and  the  Terdict  is  supported  by  the 
weight  of  evidenoe. 

2.  ■  Where  the  oourt  had  given  f^U  instructions  upon  the  is- 

sues involyed  in  the  case,  it  is  not  error  to  refuse  to  give  addi- 
tional instructions. 

Error  to  the  district  court  for  Gage  oountj.    Tried 
below  before  Chapman^  J. 

Haddt  &  BaJteSy  for  plaintiff  in  error. 

R.  8.  Bibb,  contrcu 

Maxwell,  J. 

This  action  was  brought  in  the  court  below  to  recover 
upon  an  account  as  follows : 

"  Wakdy  T.  BuJly  Trustee,  Dixon,  lU.     Racine,  Wis, 

"Beatrice,  Neb.,  1-21-1886. 
"Please  deliver  to  the  undersigned  on  board  cars  in 
Dixon,   111.,  on  or  about  March  1,  1886,  the  following 
goods  of  your  manufacture  which  I  have  purchased,  and 
do  hereby  purchase  of  you,  viz. : 


J 
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L.EFT       BIGHT 
HAND.      HAND. 

10  B.  No.  1  S.  B.  plows. 

10  Duplex,  8  Sec.  72.tooth  harrows,  @  10.50. 

2  Duplex,  2  Sea  72-tooth  harrows,  @  10.50." 

(In  red  ink:)  "Terms  of  warranty  indorsed.  Five  per 
cent  cash  disc.     Cash  July  1, 1886,  Lincoln  freight.     For 

the  above will  pay  you  prices  noted  below,  giving  you 

on  receipt  of  goods in  notes  as  follows :    Payable  in 

Chicago  Exchange,  or  by  express  prepaid.  Discount  from 
list,  45  per  cent.  One-half  Dec.  15,  '86;  one-half  Jan. 
15,  '87.  Net  price,  10.50;  10  per  cent  inriierest  on  notes 
past  due.     Name,  J.  P.  Wagner;  shipped  via  U.  P." 

The  defendant  filed  an  answer  as  follows: 

''He  denies  that  the  plaintiff  ever  delivered  to  him,  or 
that  he  ever  received  from  the  plaintiff,  the  '10  B.  No.  1 
S.  B.  plows'  or  the  '2  Duplex  2  Sec  72.T.  Harrows, 
10^,'  alleged  by  plaintiff  in  his  petition  herein  filed. 

''He  admits  that  plaintiff  delivered  to  hin^and  that  he 
received  from  said  plaintiff  the  '  10  Duplex  3  Sec.  72-T. 
Harrows  10^,'  and  the  'A.  C.  No.  3  share,'  as  alleged  in 
said  petition,  but  defendant  says  that  said  goods,  wares, 
and  merchandise,  are  fully  settled  for,  and  that  defendant 
is  not  indebted  to  the  plaintiff  therefor  in  any  sum  what- 
ever. 

"  And  this  defendant  for  further  defense  in  the  way  of 
offset  and  counter-claim,  says :  That  plaintiff  is  indebted 
to  this  defendant  in  the  sum  of  $19.40  for  one  plow  sent 
by  the  defendant  to  the  plaintiff  for  repairs,  which  the 
plaintiff  agreed  to  repair,  and  which  said  plow  plaintiff 
converted  to  his  own  use,  to  defendant's  damage  in  the  sum 
of  $19.40. 

"That  said  plaintiff  is  indebted  to  this  defendant  for 
seven  cultivators  of  the  value  of  $126,  which  said  culti- 
vators the  plaintiff,  upon  the  13th  day  of  June,  A.  D. 
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1885,  agreed  to  receive  and  credit  to  this  defendant  in  the 
fall  of  1885,  which  said  seven  cultivators  have  been  duly 
returned  to  the  plaintiff  by  defendant,  but  which  said  credit 
has  never  been  given  defendant  by  plaintiff  as  agreed,  and 
in  which  said  sum  for  said  cultivators,  to-wit,  $126,  the 
plaintiff  became,  was,  and  still  is  indebted  to  this  defend- 
ant, to  defendant's  further  damage  in  the  further  sum  of 
$126." 

On  the  trial  of  the  cause  the  jury  returned  a  verdict  in 
favor  of  the  defendant  for  the  sum  of  $53.83,  upon  which 
judgment  was  rendered. 

Two  grounc^s  are  assigned  for  the  reversal  of  the  judg- 
ment: First,  that  the  vei*dict  is  against  the  weight  of  evi- 
dence, and,  second,  that  the  court  erred  in  refusing  to  give 
certain  instructions. 

One  of  the  principal  questions  involved  was  whether  the 
plaintiff  in  this  case  and  the  Orvis  Plow  Company  were  in 
fact  one  and  the  same  person,  so  that  a  contract  made  with 
one  of  them,  as  the  plaintiff,  would  bind  the  company. 
Upon  this  point  the  evidence  is  conflicting  and  was  proper 
to  submit  to  a  jury.  The  explanation  of  Mr.  Orvis  as  to 
the  relations  of  the  plaintiff  and  himself  to  the  plow  com- 
pany during  the  time  the  transactions  in  controversy  were 
taking  place,  are  not  very  satisfactory,  and,  in  our  view, 
the  jury  were  fully  justified  in  finding,  as  they  must  have 
done,  that  the  plaintiff  and  plow  company  represented  the 
same  person. 

2.  Objections  are  made  to  the  refusal  of  the  court  to 
give  certain  instructions  asked.  The  court  on  its  own  mo- 
tion had  given  full  instructions  upon  all  the  points  in- 
volved in  the  case,  and  there  was  no  error  in  refusing  to 
give  additional  instructions. 

There  is  no  error  apparent  in  the  record  and  the  judg- 
ment is 

Affirm  KD. 

The  other  judges  concur. 
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Hunter  &  McArthtjr  v.  T.  N.  Bell  et  al.  (S  ml 

[Filed  October  21, 1891.] 

1 .  Heview :   Affidavits  nsed  in  support  of  a  motion  for  a  new 

trial  must  be  preserred  in  a  bill  of  exceptions  to  be  available 
in  the  supreme  coart. 

2.  .     In  an  action  containing  four  counts  for  feeding  fat  steers, 

the  evidence  upon  almost  everj  point  was  conflicting,  and  it  not 
appearing  that  the  judgment  was  wrong  it  will  be  upheld. 

Error  to  the  district  court  for  Valley  county.  Tried 
below  before  Tiffany,  J. 

E.  M,  Coffiuy  and  Weatover  &  Stone^  for  plaintifiPs  in 
error,  cited :  Brewer  v.  Wright,  25  Neb.,  305. 

Bobbins  &  Babcook,  /•  j^.  Paul,  and  DamdU  &  Bab^ 
cock,  contra. 

Maxwell,  J. 

This  action  was  brought  in  the  district  court  of  Valley 
county  by  the  defendants  in  error,  against  the  plaintiffs  in 
error,  to  recover  the  sum  of  $6,387.74,  upon  three  causes 
of  action  as  follows  * 

"The  plaintiff,  Theron  N.  Bell,  complains  of  the  de- 
fendants, Hunter  &  McArthur,  a  partnership  but  not  in- 
corporated, constituted  of  B.  Hunter  and  D.  A.  McArthur, 
for  that  said  defendants  on  or  about  the  3d  day  of  No- 
vember, A.  D.  1885,  entered  into  a  contract  in  writing 
with  said  T.  N.  Bell,  a  true  copy  of  said  written  contract 
is  hereunto  attached  marked  'Exhibit  A'  and  made  a  part 
of  this  petition,  wherein  it  was  agreed  that  said  defendants 
should  deliver  to  said  plaintiff  sixty  head  of  cattle,  all 
steers.  To  be  fed  full  feed  of  corn  from  March  1,  1886, 
to  October  1, 1886,  said  cattle,  before  weighing  to  said  Bell, 
to  stand  off  from  feed  for  twelve  hours  at  the  stock  yards 
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at  St.  Paul,  Nebraska,  which  said  steers  when  so  weighed 
in  the  aggregate  38,370  pounds.  That  said  Bell  should 
use  due  diligence  in  taking  care  of  said  cattle,  and  to  de- 
liver the  said  cattle  back  to  said  Hunter  &  McArthur  at 
the  scales,  and  before  weighing  to  stand  ofiP  from  feed  and 
water  for  twelve  hours  unless  otherwise  agreed  upon,  but 
that  said  defendants  Hunter  &  McArthur  should  have  the 

4 

option  to  take  said  cattle  at  any  time  after  August  1, 1886, 
and  before  the  time  of  final  delivery  named  in  said  con- 
tract, October  1, 1886,  by  giving  said  T.  N.  Bell  six  days' 
notice  of  such  intention. 

'*  II.  In  consideration  of  the  covenants  aforesaid  de- 
fendants, by  the  terms  of  the  contract,  agreed  to  pay  said 
T.  N.  Bell  six  and  one-fourth  cents  per  pound  for  all 
flesh  put  on  said  sixty  head  of  cattle  over  and  above  said 
38,370  pounds  and  said  plaintiff  received  from  said  de- 
fendants said  cattle  as  agreed  in  said  contract,  and  that 
plaintiff  did  feed  said  sixty  head  of  cattle  full  feed  of 
corn  and  did  duly  perform  each  and  every  part  of  his  said 
contract,  and  that  he  took  said  cattle  from  feed  twelve 
hours  (except  one  which  had  died,  weight  639  pounds) 
before  weighing  the  same,  and  that  said  fifty-nine  head 
of  cattle  weighed  in  the  aggregate  67,405  pounds,  said 
weight  being  a  net  gain  of  29,754  pounds  of  flesh  put 
on  by  said  plaintiff  while  in  his  care,  for  which  said 
net  gain  said  plaintiff,  in  pursuance  of  the  terms  of  said 
contract,  becomes  entitled  to  receive  six  and  one-fourth 
cents  per  pound,  in  the  aggregate  the  sum  of  eighteen  hun- 
dred and  fifty-nine  dollars  and  sixty-two  cents. 

"III.  That  on  the  1st  day  of  October,  A.  D.  1886, 
defendants  failed,  refused,  and  neglected  to  receive  said 
cattle  as  they  had  contracted  and  agreed,  and  that  said 
plaintiff  weighed  said  cattle  after  their  being  twelve  hours 
from  their  feed  as  aforesaid,  except  one  which  had  died, 
and  that  said  plaintiff  was  entitled  to  receive  from  the  de- 
fendants $1,859.62  and  the  same  is  due  and  wholly  unpaid. 


Vol.  33]       SEPTEMBER  TERM,  1891,  251 


Honter  t.  Bell. 


"SECX)ND   CAUSE  OF  ACTION. 

''And  plaintifT  for  a  second  cause  of  action  alleges  that 
on  or  about  the  1st  day  of  October,  1886,  by  reason  of  the 
n^lect  and  refusal  of  said  defendants  to  receive  said  cattle 
from  said  plaintiff  as  they  were  bound  to  do  by  the  terms 
of  their  contract,  said  plaintiff  entered  into  an  oral  agree- 
ment with  defendants  by  the  terms  of  which  it  was  agreed 
that  said  plaintiff  should  keep  said  fifty-nine  head  of 
cattle  until  December  1,  1886,  upon  the  terms  and  con- 
ditions that  said  defendants  were  to  receive  the  same  at 
that  time  clear  of  further  expense  to  said  defendants,  and 
upon  failure  of  said  defendants  to  take  said  fifty-nine  head 
of  cattle  at  the  time  last  aforesaid  mentioned  said  defend- 
ants were  to  pay  said  plaintiff  for  any  time  said  cattle  re 
mained  in  his  care  after  the  said  1st  day  of  December,  a. 
D.  1886,  what  such  keeping  and  feeding  was  reasonably 
worth. 

''II.  That  under  said  oral  agreement  said  plaintiff  kept 
said  cattle  until  on  or  about  the  13th  day  of  August,  1887, 
daring  all  of  which  time  plaintiff  fed  and  cared  for  said 
cattle,  furnishing  corn,  hay,  and  pasture  in  its  season. 

"III.  That  the  keeping  and  feeding  of  said  cattle  was 
reasonably  worth  $1,470;  that  said  sum  is  due  and  un- 
paid, or  any  part  thereof,  though  defendants  have  often 
been  requested  to  pay  same. 

"third  cause  op  action. 

"Plaintiff  complains  that  on  the  13th  day  of  Novem- 
ber, A.  D.  1886,  said  plaintiff  and  defendants  entered  into 
another  written  contract,  a  copy  of  which  is  hereunto  at- 
tached marked  '  Ex.  B,'  and  made  a  part  of  this  petition. 
By  the  terms  of  said  contract  it  was  agreed  that  said  de- 
fendants would  deliver  the  plaintiff  263  head  of  steers  to 
be  fed  on  full  feed  of  corn  from  November  15,  1886,  and 
it  was  agreed  that  defendants  would  receive  209  of  said 
cattle  on  the  1st  day  of  Jnly,  1887,  and  that  they  would 
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receive  the  Femainder^  fifty-four  head,  on  the  1st  day  of 
October^  1887^  the  defendants  reserving  the  right  to 
take  said  209  head  after  June  1st,  1887,  and  said  fifty- 
four  head  August  1st,  1887,  and  the  agreed  weight,  by  the 
terms  of  said  contract,  of  said  cattle  was  326,610  pounds. 

^'11.  And  it  was  agreed  that  defendants  would  pay 
plaintiff  six  cents  per  pound  for  all  flesh  put  on  said  cat- 
tle, and  plaintifi^  says  he  received  said  cattle  under  said 
contract,  and  that  prior  and  subsequent  to  the  time  defend- 
ants were  to  receive  them  six  of  said  cattle  died,  leaving 
in  the  possession  of  plaintiff  257;  that  plaintiff  kept  and 
performed  each  and  every  part  of  his  said  contract,  but 
defendant  failed,  refused,  and  neglected  to  receive  said 
cattle  at  the  times  covenanted  in  their  said  contract,  and 
plaintiff  avers  that  he  kept  said  257  head  of  cattle  on  full 
feed  of  corn  up  to  the  26th  day  of  July,  A.  D.  1887,  and 
that  plaintiff  urged  defendants  to  comply  with  their  said 
contract  and  receive  said  cattle,  but  defendants,  disregard- 
ing their  covenants,  still  refused,  neglected,  and  failed  so  to 
do. 

"  III.  That  on  and  after  July  25,  1887,  he  was  unable 
to  procure  all  the  corn  that  it  was  necessary  to  feed  said 
cattle,  and  that  he  so  notified  defendants  and  urged  them 
to  take  said  cattle ;  that  defendants  still  refused,  and  that 
by  reason  of  defendants'  refusing  to  take  said  cattle,  and 
by  reason  of  plaintiff  being  unable  to  procure  corn  after 
defendants'  time  for  taking  said  cattle  had  passed,  said 
cattle  were  not  half  fed  for  a  period  of  forty  days, 
when  defendants,  still  being  urged,  did  receive  141  head  of 
said  cattle,  the  same  weighing  216,860,  an  average  of  1,538 
pounds ;  and  that  several  days  thereafter  defendants,  with- 
out the  consent  and  against  the  objection  of  plaintiff,  re- 
moved the  remaining  116  head  of  cattle  without  weighing 
them,  but  that  said  116  head  of  cattle  were  as  good  cattle 
and  equal  in  all  respects  to  the  141  head,  and  that  116 
head  of  cattle  would,  in  the  aggregate^  weigh  178,408 
pounds. 


J 
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^'  lY.  That  be  put  in  flesh  on  said  cattle  26,329  pounds, 
for  which  he  should  have  received  from  defendants 
$4,566.12,  and  that  the  same  is  due  and  unpaid,  except 
defendants  paid  two  notes  amounting  in  all  to  $3,190. 

'^  V.  That  by  reason  of  defendants  having  failed  and  re- 
fused to  receive  their  said  cattle  on  the  1st  of  July,  1887, 
and  1st  of  October,  1887,  said  cattle  shrunk  in  weight  150 
pounds  each,  and  by  reason  of  defendants'  violating  their 
said  contract  in  not  receiving  said  cattle  as  they  had 
agreed,  it  caused  great  loss  to  the  plaintifi^  in  the  sum  of 

$1,500. 

"fourth  cause  of  action. 

**  That  on  or  about  the  1st  day  of  December,  A.  D.  1888, 
defendants  and  plaintifi^  entered  into  a  verbal  agreement, 
the  terms  of  which  were  that  the  plaintifi^  should  receive 
certain  cattle,  known  as  the  Little  cattle,  upon  the  same 
terms  and  conditions  as  the  263  head  aforesaid ;  that 
plaintiff  received  them  and  duly  performed  all  of  his  part 
of  said  contract  and  put  a  net  gain  of  3,035  pounds,  for 
which  plaintiff  is  entitled  to  receive  six  cents  per  pound, 
or  $182,  all  of  which  is  due  and  unpaid,  though  defendant 
has  often  been  requested  to  pay  the  same/' 

To  this  petition  the  defendant  below  on  the  trial  filed 
an  amended  answer  as  follows: 

"  The  defendants  for  answer  to  the  plaintiff's  petition 
deny  each  and  every  allegation  therein  contained  except 
such  as  are  expressly  admitted  herein.  Defendants  admit 
that  they  contracted  with  the  plaintiff  to  furnish  certain 
cattle  for  plaintiff  to  feed  and  care  for  same,  said  contracts 
being  expressed  in  writing  and  subscribed  by  plaintiff,  and 
defendants'  copies  of  said  contracts  are  attached  to  the 
plaintiff's  petition  and  made  a  part  thereof;  that  in  pur- 
suance of  said  contracts  the  plaintiff  did  feed  and  care  for 
said  cattle  for  and  during  the  time  mentioned  in  his  peti- 
tion, and  it  was  expressly  understood  and  agreed  between 
the  plaintiff  and  defendants  that  the  plaintiff  was  not  to 
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have  nor  receive  any  extra  compensation  therefor  other 
than  what  was  agreed  upon  in  said  written  contracts ;  that 
the  plaintiff  at  the  expiration  of  the  times  mentioned  in 
said  written  contracts  agreed  with  the  defendants  to  con- 
tinue to  feed  said  cattle  until  such  times  as  the  defendants 
desired  to  receive  them  and  take  them  away ;  and  that  the 
said  written  contracts  were  to  be  and  continue  to  cover  all 
of  the  time  said  cattle  were  so  fed  and  cared  for  by  said 
plaintiff,  and  that  the  same  terms  and  conditions  were  to 
apply  thereto. 

''  Defendants  admit  that  plaintiff  fed  and  cared  for  the 
'Little'  cattle,  as  set  forth  in  the  fourth  count  of  his  peti- 
tion, and  upon  the  terms  and  conditions  as  set  forth  therein ; 
that  in  pursuance  of  the  terms  of  said  contracts,  the  plaint- 
iff and  defendants  weighed  and  caused  to  be  weighed  said 
cattle  so  fed  and  cared  for  by  the  plaintiff,  and  by  such 
weighing  it  was  ascertained  that  the  flesh  put  on  said  cat- 
tle by  said  plaintiff  as  per  said  contracts  was  as  follows : 
32,851  pounds,  for  which  the  defendants  agreed  to  pay  the 
plaintiff  six  and  one-fourth  cents  per  pound,  amounting  to 
the  sum  of  $2,063.18 ;  68,890  pounds,  for  which  the  de- 
fendants agreed  to  pay  the  plaintiff  six  cents  per  pound, 
amounting  to  the  sum  of  $4,133.40,  and  335  pounds  (Little 
cattle),  for  which  defendants  agreea  to  pay  the  plaintiff  six 
oents  per  pound,  amounting  to  the  sum  of  $182.10; 
amounting  in  the  aggr^ate  to  the  sum  of  $6,368.68. 

**  That  prior  to  the  commencement  of  this  action,  to-wit, 
on  or  about  the  1st  day  of  December,  1886,  the  plaintiff 
assigned  the  subject-matter  of  this  action,  and  all  rights, 
title,  and  interest  therein,  to  one  A.  G.  Kendall,  who  then 
became  and  ever  since  has  been  the  owner  thereof;  that 
before  the  commencement  of  this  action  they,  the  said  de- 
fendants, satisfied  the  above  named  claim  of  $6,368.68  by 
payment  to  the  said  A.  G.  Kendall,  assignee,  and  Theron  K 
Bell  before  said  contracts  were  signed  and  after  the  same 
were  signed  by  and  with  the  consent  of  A.  G.  Kendall ; 
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that  the  plaintiff,  Theron  N.  Bell,  is  at  present  time,  and 
was  at  the  time  of  the  commencement  of  this  action,  in- 
debted to  the  defendants  in  the  sum  of  $12,600.56,  being 
for  money  had  and  received  by  said  Theron  N.  Bell  from 
the  defendants  for  his  own  use  and  benefit,  and  $69  being 
for  the  defendants'  share  of  the  profits  of  three  car  loads 
of  hogs,  which  the  plaintiff  received  and  converted  to  his 
own  use^  and  did  not  pay  these  defendants  as  he  was  re- 
qaiied  by  terms  of  his  contract  before  that  time  was  made 
to  do,  which  agreement  was  made  and  said  money  received 
daring  the  years  1886  and  1887. 

''The  defendants  farther  allege,  as  a  separate  defense, 

that  on  or  about  the day  of  October,  1887,  the  plaintiff 

and  these  defendants  had  a  full  and  complete  settlement  of 
all  matters  and  differences  between  them,  save  and  except 
two  items  mentioned  in  this  answer  as  composing  the  snm 
of  f  126^  and  on  the  date  of  said  settlement,  and  under  the 
terms  thereof,  defendants  then  and  there  paid  to  the  plaint- 
iff the  sum  of  $1,000,  it  then  and  there  being  agreed  by  the 
plaintiff  and  these  defendants  there  still  remained  due  the 
plaintiff,  nnder  the  contract  for  keeping  the  said  cattle,  the 
som  of  $61.84,  which,  in  pursuance  of  said  settlement,  the 
defendants  were  to  pay  to  the  plaintiff  within  a  few  days^ 
and  the  defendants  allege  that  within  said  few  days,  to- 

wit,  on  the  day  of  November,  1887,  they  paid  said 

snm  of  $61.84,  as  shown  by  said  check  to  the  plaintiff,  in 
fall  satisfaction  of  all  claims  and  liabilities  against  these 
defendants  ander  the  contracts  and  agreements  for  the  keep- 
ing of  said  cattle;  that  said  sums  of  $1,000  and  $61.84 
were  at  once  paid  over  to  said  A.  6.  Kendall  by  said  The- 
ron N.  Bell. 

''The  defendants  therefore  pray  that  they  may  recover 
judgment  against  the  plaintiff  herein  in  the  sum  of  $126, 
upon  the  said  cause  of  action  so  alleged,  which  was  not  in- 
cluded in  said  settlement,  and  their  costs  herein  expended, 
and  that  the  defendants,  so  far  as  the  plaintiff's  cause  of 
action  relates,  go  hence  without  date.'* 
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The  court,  at  the  defendant's  request,  made  special  find- 
ings, as  follows : 

''  Now  comes  the  defendants,  before  judgment  and  be- 
fore the  court  has  made  a  finding  in  the  case,  and  prays  the 
court  to  make  special  finding  separately  of  the  facts  and 
the  law  in  the  case,  and  to  make  a  specinl  finding  of  facts 
upon  the  following  questions : 

'^Q.  On  or  about  November  3,  1886,  in  Grand  Island, 
Nebraska,  did  the  plaintifi^,  Theron  N.  Bell,  make  an  agree- 
ment with  the  defendants,  Hunter  &  McArthur,  by  the 
terms  of  which  he  was  to  keep  the  sixty  head  of  cattle 
which  he  had  prior  to  that  time  held  under  contract  with 
said  defendants  for  a  period  beginning  October  1  and  end- 
ing December  1,  1886,  without  charge  to  the  defendants? 

"Yes. 

"Q.  Did  the  plaintiff,  Theron  N.  Bdl,  at  Grand  Island, 
Nebraska,  on  or  about  November  3, 1886,  make  an  oral 
agreement  with  the  defendants  by  the  terms  of  which  he 
was  to  keep  said  sixty  head  of  cattle  from  October  1, 1886, 
upon  the  same  conditions  which  he  had  prior  to  that  time 
been  keeping  them,  until  such  time  as  defendants  should 
take  away  the  263  head  of  cattle,  which  the  said  plaintiff 
then  had  and  was  about  to  contract  with  the  defendants  to 
keep,  which  head  he  did  about  that  time  contract  in  writ- 
ing to  keep? 

"No. 

"  Q.  Did  the  plaintiff,  Theron  N.  Bell,  on  or  about  May 
13, 1887,  change  the  terms  of  the  written  contract  which  he 
had,  on  or  about  November  13,  1886,  made  with  the  de- 
fendants for  the  keeping  of  263  head  of  cattle,  by  agree- 
ment to  place  the  same  in  a  pasture?  And  if  so,  did  that 
agreement  affect  also  the  fifty-three  head  of  cattle  then  re- 
maining from  the  lot  referred  to  as  the  sixty  head? 

"Yes. 

"Q.  Did  the  defendants  agree  to  pay  the  plaintiff  for 
keeping  the  209  head  beyond  and  after  July  1,  1887? 
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And  if  they  did^  was  the  plaintiff  to  be  paid  by  the  num- 
ber of  pounds  added  to  the  cattle,  or  a  reasonable  consid- 
eration for  keeping  the  same? 

"  Reasonable  consideration. 

"  Q.  Was  there  a  shrinkage  upon  all  of  the  cattle,  or  any 
portion  of  them,  caused  by  their  being  left  over  a  time  and 
the  plaintiff  not  having  corn  to  feed  them?  If  so,  how  much  ? 

"  Yes ;  forty  pounds. 

**  Q.  Did  the  defendants  pay  any  portion  of  the  money 
which  they  paid  to  the  plaintiff,  unauthorized  or  in  viola- 
tion of  the  rights  of  the  St.  Paul  National  Bank?  If  so, 
how  much? 

"No. 

"  Q.  How  much  money  has  been  paid  by  the  defendants 
upon  the  contracts  for  the  keeping  of  all  the  cattle  referred 
to? 

''  Six  thousand  four  hundred  and  ninety-four  dollars  and 
sixty-eight  cents. 

^'Q.  Did  the  plaintiff  and  the  defendants,  on  or  about 
October,  1887,  have  a  settlement  of  all  their  differences,  if 
any  titerc  had  prior  to  that  time  existed,  in  regard  to  the 
kwj)ing  of  the  cattle  referred  to? 

**  No  final  settlement. 

"  Q.  If  you  find  that  at  the  settlement  in  October,  1887, 
there  was  $61.84  due  the  plaintiff  from  the  defendants, 
then  find  whether  or  not  that  sum  so  agreed  upon  had  been 
paid  or  not. 

"  Was  paid." 

The  defendants  also  requested  the  court  to  make  a  spe- 
cial finding  of  the  law  applicable  to  this  case  upon  the  fol- 
lowing propositions: 

'^  Q.  Is  not  the  claim  of  damages  made  by  the  plaintiff 
by  reason  of  a  shrinkage  in  the  cattle  caused  by  not  having 
corn  to  feed  them,  too  remote  and  speculative  and  not  a 
subject  to  be  recovered  upon  in  this  case? 

"No. 
20 
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'^  Q.  As  a  matter  of  law^  was  it  not  a  duty  of  the  plaint- 
iff to  go  into  the  market  and  buj  corn  at  whatever  price 
it  could  be  obtained^  and  feed  the  cattle,  charging  the  de- 
fendants whatever  price  he  had  to  pay  ?  If  you  find  the 
fact  to  be  that  the  defendants  were  to  pay  him  a  reasonable 
price,  or  whatever  it  was  worth,  to  keep  the  cattle  beyond 
July,  1887,  or  whether  they  were  paying  him  by  the 
amount  of  flesh  put  on  under  either  the  written  or  oral  con- 
tract. 

*'  Was  his  duty  to  make  reasonable  effort  to  obtain  it 

*'  Q.  As  a  matter  of  law,  find  if  the  coqtraots  that  were 
made  with  Bell  by  the  defendants  had  been  assigned  to  the 
St.  Paul  National  Bank,  was  it  still  not  a  duty  and  the 
l^al  right  of  the  defendants  to  settle  the  amount  and  de- 
termine the  amount  due  upon  said  contracts  with  the  plaint- 
iff, provided  the  payments  went  to  the  St.  Paul  National 
Bank? 

"Yes. 

"Q.  As  a  matter  of  law,  if  the  St.  Paul  National  Bank, 
by  its  officers,  had  knowledge  that  there  was  an  oral  agree- 
ment between  the  plaintiff  and  the  defendants,  extending, 
changing,  or  modifying  the  written  contracts,  would  not 
said  St.  Paul  National  Bank  be  bound  by  such  extensions, 
changes,  or  modifications,  provided  they  did  not  object  to 
Buch  changes  and  accepted  money  paid  on  such  extended, 
changed,  or  modified  contracts,  afler  knowledge  of  the 
same? 

"  Yes.'^ 

The  court  rendered  judgment  for  the  defendants  in  error 
for  the  sum  of  $2,098.64. 

The  first  ground  of  error  in  the  motion  for  a  new  trial 
is,  in  substance,  that  the  court  erred  in  receiving  evidence  of 
cattle-feeders  out  of  court  to  show  that  the  260  head  would 
shrink  in  weight  during  the  time  Bell  was  unable  to  pro- 
cure corn  to  feed  them. 

In  support  of  this  contention^  an  affidavit  of  one  of  Mr. 
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Bell's  attorneys  is  attached  to  the  motion  for  a  new  trial, 
in  which  it  is  stated  that  the  judge,  in  rendering  judgment, 
had  said  that  he  had  inquired  of  experienced  stockmen  of 
his  acquaintance  to  find  out  whether  or  not  cattle  situated 
as  those  were  would  shrink  or  not,  and  that  from  all  the 
testimony  he  had  concluded  that  the  cattle  would  shrink 
forty  pounds  each  during  this  time,  and  that  he  would 
allow  the  plaintiff  that  sum  as  damages.  The  affidavit, 
however,  is  not  authenticated  in  any  manner,  nor  is  there 
anything  before  us  to  show  that  it  was  used  on  the  hearing 
of  the  motion  for  a  new  trial.  It  therefore  cannot  be  con- 
sidered. 

Second — Error  of  the  court  in  finding  that  there  was  no 
final  settlement  of  the  parties  in  October,  1887. 

Third — That  the  judgment  is  contrary  to  the  tenth  find- 
ing of  fact. 

Fourth — That  the  judgment  is  against  the  weight  of 
evidence. 

Fifth — ^That  the  judgment  is  contrary  to  law. 

Sixth — That  there  is  no  evidence  upon  which  the  court 
could  find  for  the  plaintiff  and  against  tlie  defendants. 

Seventh — That  there  is  no  evideuce  to  justify  the  ninth 
finding  of  fact. 

Eighth — That  the  judgment  is  contrary  to  the  special 
findings  of  facts. 

There  are  also  a  number  of  assignments  of  errors  of  law 
which  need  not  be  noticed. 

It  will  be  observed  that  the  ninth  finding  of  fact  is,  that 
there  was  no  final  settlement  between  the  parties  in  October, 
1887. 

The  questions  involved  in  this  case  are  questions  of  fact, 
and  upon  almost  every  point  the  evidence  is  conflicting.  It 
is  not  seriously  contended  that  the  judgment  is  against  the 
weight  of  evidence,  and  there  seems  to  be  no  material  error 
in  the  record.     The  judgment  is  therefore 

Affirmed. 
The  other  judges  concur. 
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S3  200  J.  A.  Payne  et  al.  v.  L.  R.  Jones  et  al. 

d48    608 

[Filed  Octobbb  21, 1891.]     , 

1.  Bills  of  Exceptions :  E^ctending  Time  fob  Filing.  The 
Code  anthorizes  the  oonrt  to  grant  forty  days  from  the  final  ad- 
journment of  the  oonrt  in  which  to  prepare  a  bill  of  exceptions. 
If  this  time  is  insnflScient,  the  oonrt,  or  a  judge  thereof,  may  ex- 
tend  the  time  in  which  to  prepare  each  bill  an  additional  forty 
days.  If  the  judge  before  whom  the  cause  was  tried  is  absent 
from  his  district,  another  jndge  of  the  same  district  where  there 
are  two  or  more,  may  make  an  order  extending  the  time. 

3.  :  .  Where  the  orders  extending  the  time  do  not  ex- 
ceed eighty  days  from  the  adjournment  of  the  court  sine  die, 
this  oonrt  will  not  review  the  action  of  the  judge  in  extending 
the  time. 

3.  :  Affidavits  used  on  a  hearing  in  the  district  court  must 

be  preserved  in  a  bill  of  exceptions  to  be  available  in  the  su> 
preme  court. 

4.  Heyiew.    There  being  no  material  error  in  the  proceedings,  the 

judgment  is  affirmed. 

Error  to  the  district  court  for  Custer  county.  Tried 
below  before  Hamer^  J. 

H,  M.  Sullivan,  Kirkpatrick  &  Holcomby  0.  P.  Maaony 
and  Samuel  J,  Thittle,  for  plaintiffs  in  error. 

JB.  A.  iloore,  M.  McSherry,  and  Judson  C.  Porter,  (xm* 
tra,  cited:  McCam  v.  Cooley,  30  Neb.,  552;  Olds  Wagon 
Co.  V.  Benedict,  27  Id.,  344;  Seward  v.  Klenk,  Id.,  615; 
Edwards  v,  Carnet/,  13  Id.,  502 ;  McCam  ».  Cooley,  30 
Id.,  652;  Sdiafftoneck  v.  Martin,  9  Id.,  39;  Jefferson 
Co.  V.  Saxon,  10  Id.,  15  ;  BirdsaU  v.  Carter^  16  Id.,  422; 
Jordan  v.  Flinn,  17  Id.,  518. 

Maxwell,  J. 

This  action  was  brought  by  the  defendants  in  error 
agaiust  the  plaintiffs  in  error  in  the  district  court  of  dis* 
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ter  county,  to  recover  for  the  conversion  of  a  stock  of  goods 
and  destruction  of  business. 

On  the  trial  of  the  cause  the  jury  returned  a  verdict  in 
favor  of  the  defendants  in  error  for  the  sum  of  $2,800. 
A  motion  for  a  new  trial  was  thereupon  filed  and  overruled, 
and  judgment  entered  on  the  verdict. 

A  motion  is  now  made  to  quash  the  bill  of  exceptions, 
because  it  was  not  submitted  to  the  attorneys  for  the  de- 
fendants in  error  within  forty  days  after  the  adjournment 
of  the  court. 

The  trial  took  place  before  Judge  Hamer,  and  he  ap- 
pears to  have  been  absent  from  his  district  when  an  exten- 
sion of  time  was  sought,  hence  application  was  made  to 
Judge  Church,  who  extended  the  time  ten  days,  within 
which  the  bill  was  prepared  and  submitted  to  the  attorneys 
of  the  adverse  party. 

It  is  claimed  that  Judge  Church  had  no  authority  thus 
to  extend  the  time,  and  that  his  action  in  the  premises  was 
void.     We   think   differently  however.     The  statute  au- 
thorizes a  court  to  grant  forty  days  from  the  time  of  final 
adjournment  for  parties  to  prepare  bills  of  exceptions  and 
submit  them  to  the  adverse  parties.     As  it  is  frequently 
impossible  to  prepare  bills  in  forty  days,  the  statute  au- 
thorizes a  judge,  upon  a  showing  satisfactory  to  him,  to 
extend  the  time  an  additional  forty  days  in  which  to  pre- 
pare the  bill.     This  is  a  remedial  statute,  and  is  to  be  lib- 
erally construed  in  favor  of  justice.     A  judge  is  thus  given 
power  to  extend  the  time  in  all  to  eighty  days  in  which  to 
prepare  a  bill  of  exceptions,  and  the  reasons  which  induced 
him  to  extend  such  time  are  not  open  to  collateral  inquiry. 
Motions  of  this  kind  are  not  to  be  encouraged,  and  prob- 
ably the  ends  of  justice  would  be  subserved  if  the  court,  in 
all  cases,  would  refiise  to  quash  a  bill  of  exceptions  when 
duly  signed  by  the  proper  officer;  but,  however  this  may 
be,  there  is  no  solid  grouud  for  the  motion  in  this  case, 
and  it  is  overruled. 
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2.  A  motion  is  also  made  to  strike  oertain  affidavits 
from  the  files.  These  purport  to  have  been  used  in  the 
court  below,  but  are  not  preserved  in  the  bill  of  excep- 
tions.    This  motion  must  be  sustained. 

In  a  very  large  number  of  cases  this  court  has  held  that 
evidence  of  any  kind  used  on  a  hearing  in  the  court  below, 
to  be  available  in  this  court,  must  be  preserved  in  a  bill 
of  exceptions,  otherwise  there  would  be  no  assurance  that 
such  evidence  had  been  so  used  and  the  court  would  be 
liable  to  be  imposed  upon. 

3.  The  action  is  based  on  a  breach  of  the  following 
contract : 

''Whereas  L.  R.  Jones  and  Neils  Anderson,  doing 
business  under  the  firm  name  of  Jones  &  Anderson,  hav- 
ing executed  to  the  People's  Bank  (J.  A.  Payne)  their 
notes  for  $4,000,  dated  April  6,  1889;  one  for  $1,326.47, 
due  May  6,  1889;  one  for  $1,336.77,  due  June  6,  1889; 
and  one  for  $1,336.77,  due  July  6,  1889;  and  to  secure 
the  same  have  executed  a  real  estate  mortgage  on  a  cer- 
tain farm  in  Bufialo  county  owned  by  L.  K.  Jones  and 
on  lots  1  and  2,  block  3,  in  Mason  City,  Custer  county, 
Nebraska,  and  have  also  executed  a  chattel  mortgage  on 
their  entire  stock  of  goods  in  Mason  City,  Nebraska, 
consisting  of  all  kinds  of  goods  in  their  stock,  the  pos- 
session of  the  same  is  this  day  turned  over  to  the  said 
J.  A.  Payne;  and  whereas  the  said  J.  A.  Payne  has  al- 
ready advanced  the  sum  of  $1,326.47  on  said  mortgage 
and  are  to  advance  the  balance  of  said  $4,000  at  such  times 
and  in  such  amounts  as  may  hereafter  be  agreed  upon  as  the 
said  Jones  &  Anderson  may  need  it  to  liquidate  their  in- 
debtedness, and  tlie  said  Payne  is  to  take  possession  of  said 
stock  of  goods  and  sell  the  same  at  ordinary  retail  trade 
and  account  for  all  the  money  so  taken  in,  until  the  said 
$4,000  is  fully  paid,  and  to  keep  the  said  stock  replen- 
ished with  what  staples  are  necessary  to  keep  up  said  stock, 
the  said  Jones  &  Anderson  to  donate  their  time  in  assist* 
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ing  to  dispose  of  said  stock ;   but  it  is   understood   and 

agreed  that  they  are  to  have  no  control  of  the  possession, 

but  the  entire  business  is  to  be  turned  over  to  the  said  J. 

A.  Payne,  and  all  invoices  to  be  received  by  and  he  places 

H.  J.  Cook  in  possession,  who  is  to  act  as   the  agent  of 

said  Payne  and  be  under  his  control. 

"  L.  R  Jones  and  Neils  Anderson, 

"  J.  F.  Baldwin, 

*^  Cashier  Peoples  Bank, 

.    "Mason  City,  Neb.,  April  10,  1889.'' 

The  plaintiffs  in  error  seem  to  have  taken  possession 
under  said  agreement  at  the  time  of  the  date  thereof  and 
continued  in  possession  until  about  July  13  of  that  year, 
when  they  seem  to  have  discharged  Cook  and  excluded  the 
defendants  in  error  from  the  business,  and  thereafter  sold 
the  goods  under  a  mortgage.  The  reason  given  by  the 
plaintiff  in  error  Payne,  as  set  forth  in  his  answer,  is  as 
follows:  "That  on  or  about  April  6,  1889,  the  plaintiffs 
were  largely  indebted  for  merchandise  previously  purchased, 
to-wit,  in  the  sum  of  about  $4,000,  which  amount  was  due 
and  payable  and  were  without  money  or  other  means  to 
meet  said  indebtedness,  and  being  pressed  for  payment 
thereof  came  to  this  defendant  and  desired  him  to  assume 
said  indebtedness  and  to  pay  the  same,  and  thereupon  this 
defendant  took  from  said  plaintiffs,  and  to  pay  the  same, 
the  said  notes  and  mortgage  in  plaintiff's  petition  men- 
tioned and  at  the  same  time  advanced  to  said  plaintiffs 
the  said  sum  of  (1,326.47,  which  was  applied  on  said  in- 
debtedness and  assumed  the  remainder  of  said  indebted- 
ness then  owing  by  the  plaintiffs  to  the  amount  of  $3,060, 
which  defendant  has  since  paid  ;  that  at  the  same  time  the 
plaintiffs  and  this  defendant  entered  into  a  verbal  agree- 
ment to  the  effect  that  this  defendant  was  to  immediately 
take  possession  of  said  stock  of  goods  embraced  in  said 
mortgage,  and  to  sell  the  stock  therein  mentioned  in  the 
ordinary  course  of  retail  trade  for  cash,  the  proceeds  to  be 
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applied  first  to  pay  the  indebtedness  created  by  the  pur- 
chase of  the  necessary  staples  to  replenish  said  stock  and 
the  balance,  if  any,  to  be  applied  on  the  notes  hereinbefore 
mentioned  given  by  the  plaintiffs,  the  said  plaintiffs  to 
assist  in  the  carrying  on  of  said  trade  and  sales,  and  de- 
fendant was  to  keep  said  stock  replenished  with  the  necer^- 
sary  staples,  and  by  the  terms  and  intent  of  said  contract, 
if  the  amount  derived  from  the  sale  of  said  stock  should, 
at  the  time  of  maturity  of  said  notes,  equal  the  indebted- 
ness contracted  by  purchasing  said  staples,  and  the  amount 
of  the  indebtedness  as  evidenced  by  said  notes  given  by 
the  plaintiffs,  then,  and  in  that  event,  defendant  was  to 
turn  back  to  the  plaintiffs  the  said  stock  remaining  unsold 
and  fixtures,  otherwise  the  said  stock  of  goods  to  be  dis- 
posed of  under  and  by  virtue  of  said  chattel  mortgage  and 
according  to  the  terms  therein  contained;  and  the  said  de- 
fendant alleges  that  in  pursuance  of  said  agreement  ho 
took  possession  of  said  stock  of  goods  on  April  6,  1889, 
and  proceeded  to  sell  the  same  at  retail  trade,  according  to 
the  terms  of  said  agreement,  and  during  said  time  pur- 
chased staples  for  the  purpose  of  replenishing  said  stock, 
under  the  terms  of  said  agreement,  in  all  to  the  amount  of 
$4,924.09;  and  the  said  defendant  further  allies  that 
while  the  plaintiffs  were  assisting  in  the  sale  of  said  goods, 
and  on  or  about  the  14th  day  of  July,  1889,  and  for  some 
time  prior  thereto,  they  fraudulently,  and  with  intent  to 
cheat  and  defraud  this  defendant,  refused  to  turn  over  ami 
account  to  him  the  amount  of  daily  sales  received  by  them 
while  assisting  in  the  sale  of  said  goods,  and  fraudulently 
destroyed  the  account  of  said  sales  so  made  by  them,  and 
secretly  and  fraudulently  removed  from  said  store,  without 
the  knowledge  or  consent  of  this  defendant,  a  large  amount 
of  the  goods  conveyed  by  said  mortgage,  and  converted 
the  same  to  their  own  use,  and  also  converted  to  their  own 
use  the  money  received  by  them  in  their  daily  sales,  as 
aforesaid,  and  that  at  the  date  of  the  maturity  of  said 
notes  the  amount  of  money  derived  from  the  sale  of  said 
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goods  was  insufficient  to  pay  the  bills  for  the  said  staples 
so  purchased  as  aforesaid,  and  no  part  of  said  notes  having 
been  paid,  but  default  having  been  made  therein,  this  de- 
fondant  proceeded  to  advertise  and  sell  said  stock,  as  by 
the  terms  of  said  mortgage  and  agreement  made  and  pro- 
vided, which  sale  was  on  September  25,  1889,  and  from 
which  sale  was  realized   the  sum  of  $2,305;  that  on  or 
about  April   16,   1889,   by  a  special   agreement  between 
plaintiffs  and  this  defendant,  clothing  to  the  amount  of 
$1,955  was  sold  out  of  said  stock   by  this  defendant  and 
notes   taken   therefor   which  have  since  been  paid;   that 
tiie  amount  realized  from  the  retail  sale  of  said  goods 
i^   the   sum   of   $5,115.20,  and   that   the   total    amount 
realized    from   all   sources   is   the  sum  of  $9,375;    that 
this  defendant  has  advanced   to  said  plaintiffs  and  paid 
out  on  their  indebtedness  owing  at  the  time  said  mortgage 
was  given  the  sum  of  $4,381,  and  has  paid  for  staple  goods 
purchased  to  replenish  said  stock  the  sum  of  $4,921.09, 
and  has  paid  for  expenses  in  carrying  on  said  business  and 
advertising  and  selling  said  stock  of  goods  the   sum   of 
$951.37;  the  total  amount  paid  out  by  this  defendant  is 
the  sum  of  $10,257.09;  that  there  is  now  due  to  this  de- 
fendant from  said  plaintiff  the  sum  of  $878.09,  with  inter- 
<*st  from  April  6,  1889,  at  the  rate  of  ten  per  cent  per  an- 
num, and  interest  on  the  remainder  of  the  principal  of  said 
notes  until  paid  by  sales  of  property." 

This  answer  was  the  principal  issue  in  the  case. 

The  proof  clearly  shows  that  on  July  14  of  that  year 
the  plaintifis  in  error  took  possession  of  the  stock  of  goods 
and  sold  the  same,  and  after  paying  certain  obligations 
converted  the  property  to  their  own  use.  The  questions 
involved  seem  to  have  been  fairly  submitted  to  the  jury 
and  substantial  justice  done. 

It  is  unnecessary  to  review  the  instructions  at  length. 

The  judgment  is 

Affirmed. 

The  other  judges  concur. 
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State,  ex  rel.  James  M.  EASTEBLma,  v.  B.  M. 

Rankin. 


^  'm\  [FiLBD  October  21, 1891.] 

62    463 


L  Offices:  Vacancibs:  Ck>N8TBUCTioK  of  Statutbs.  WherealAw 
creating  an  office  specifically  proTidee  how  Tacandee  oocoiring 
in  such  office  shall  be  filled,  snch  provision,  and  not  the  general 
law  on  the  subject  of  Tacandes,  governs  and  controla  the  method 
of  filling  Tacancies  in  snch  office. 

Sl  County  Attorney :  Vacancy.  Where  a  Tacan<7  occors  in  the 
office  of  county  attorney,  it  is  the  dnty  of  the  county  board  to 
fill  the  same  by  appointment,  and  the  appointee  will  hold  his 
office  nntil  a  successor  is  elected  and  qualified. 

8L  :  Elbctiok.     A  county  attorney  can  only  be  elected  at  a 

general  election  held  in  even  numbered  years. 

Original  application  for  mandamxu. 

James  M,  Eaderlingy  for  relator. 

Oeorge  H,  Hastings,  Atto)'neif  General,  and  Ira  D.  Mars- 
ian^  contra. 

NORVAL,  J. 

This  is  an  application  for  a  peremptory  writ  of  manda" 
mus  against  the  county  clerk  of  Buffalo  county  to  require 
him  to  include  in  the  notices  of  election  the  office  of 
county  attorney  to  be  voted  for  at  the  general  election  to 
be  held  in  November^  1891^  and  to  place  upon  the  official 
ballot,  to  be  voted  for  at  such  election,  the  name  of  the 
relator  as  a  candidate  for  said  office. 

At  the  general  election  held  in  said  county  in  November, 
1890,  one  James  E.  Gallispie  was  elected  to  the  office  of 
county  attorney  of  said  county,  who  filed  his  official  bond, 
took  the  oath  of  office  required  by  law,  entered  upon  the 
discharge  of  the  duties  of  his  office,  and  continued  to  dis* 
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charge  the  same  until  March  4,  1891,  at  which  time  he 
died,  and  the  office  became  vacant.  On  the  16th  day  of 
March,  1891,  one  Ira  D.  Marston  was  duly  appointed  to 
fill  the  vacancy,  filed  his  official  bond,  took  the  oath  of 
office,  and  thereupon  entered  upon  and  is  now  discharging 
the  duties  of  said  office. 

At  a  convention  of  the  people's  independent  party,  held 
in  said  county  on  the  12th  day  of  August,  1891,  the  re- 
lator was  nominated  as  a  candidate  for  the  office  of  county 
attorney,  to  be  voted  for  at  the  next  general  election  to  be 
held  in  said  county,  to  fill  the  unexpired  term  of  the  said 
James  E.  Gallispie.  The  certificate  of  nomination  of  the 
relator  for  said  office  has  been  filed  in  the  office  of  the 
county  clerk  of  said  county.  The  respondent  refused  to 
include  in  the  notices  of  election  the  office  of  county  attor- 
ney and  refused  to  place  the  name  of  the  relator  as  a  can- 
didate for  said  office  on  the  official  ballot. 

It  is  claimed  by  the  respondent  that  there  is  no  vacancy 
in  the  office  to  which  the  relator  seeks  to  be  elected  to  be 
filled  at  the  ensuing  election. 

Section  15,  chapter  7,  Compiled  Statutes,  provides  ''That 
at  the  general  election  in  1886,  and  every  two  years  there- 
after, a  county  attorney  shall  be  elected  in  each  organized 
county  for  judicial  purposes,  who  shall  hold  the  office  for 
the  term  of  two  years  and  until  his  successor  is  elected  and 
qualified,"  etc 

Section  25  of  the  same  chapter  provides  that ''  In  case 
of  vacancy  in  the  office  of  county  attorney  by  death,  res- 
ignation, or  otherwise,  the  county  board  shall  appoint  a 
county  attorney,  who  shall  give  bond,  and  take  the  same 
oath  and  perform  the  same  duties  as  the  regular  county 
attorney,  and  shall  hold  said  office  until  his  successor  shall 
be  elected  and  qualified.'^ 

The  above  sections  are  the  only  provisions  contained  in 
the  act  of  the  legislature  creating  the  office  of  county  at- 
torney, which  prescribes  the  term  of  office  and  the  method 
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of  filling  the  same.  If  they  alone  govern  and  control  the 
filling  of  vacancies  in  such  oiSce,  it  is  obvious  that  no 
election  can  be  held  to  fill  the  office  of  county  attorney  of 
Buffalo  county  until  the  general  election  in  November, 
1892,  for  section  25  provides  that^  person  appointed  to 
fill  a  vacancy  in  said  office  shall  hold  the  same  ''until  his 
successor  shall  be  elected  and  qualified,"  and  section  15  only 
provides  for  the  election  of  county  attorneys  in  the  even 
Dumbere<l  years.  There  is  no  provision  in  the  county  at- 
torney act  which  refers  to  the  filling  of  vacancies  by  elec- 
tion. 

The  relator  insists  that  the  case  is  governed  by  the  gen- 
eral law  on  the  subject  of  filling  vacancies  in  public  offices 
by  election.  Section  107  of  chapter  26,  Compiled  Statutes, 
entitled  "Elections,*'  provides  that  "Vacancies  octurring 
in  any  state,  judicial  district,  county,  precinct,  township,  or 
any  public  elective  office,  thirty  days  prior  to  any  general 
election^  shall  be  filled  thereat,"  etc. 

This  being  a  general  provision,  applies  to  all  vacancies 
in  public  office,  except  where  the  legislature  has  otherwise 
specially  provided.  The  section  as  now  existing  became 
a  law  in  1883,  at  which  time  the  office  of  county  attorney 
did  not  exist.  The  county  attorney  act  was  passed  in 
1886.  It  is  a  separate  and  distinct  law,  providing  the  term 
of  such  officer,  when  he  shall  be  elected,  his  duties,  and 
the  manner  of  filling  vacancies  therein.  It  declares,  in 
plain  and  unambiguous  language,  that  the  person  ap- 
pointed to  fill  a  vacancy  in  such  office  "shall  bold  said 
office  until  bis  successor  shall  be  elected  and  qualified.'' 
Had  the  legislature  intended  that  the  provisions  of  section 
107,  quoted  above,  should  apply  to  vacancies  in  the  office 
of  county  attorney  the  legislature  would  have  made  no  pro- 
vision in  the  law  creating  the  office  for  filling  vacancies 
therein.  The  law-makers  having  specially  provided  the 
method  of  filling  vacancies  in  said  office,  the  only  conclu- 
sion we  can  reach  is  that  it  is  exclusive  of  all  others. 
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A  similar  qaestioD  was  before  the  court  in  State,  ex  reL 
Holly  V.  Walker,  30  Neb.,  501.  Hull  was  appointed  by 
the  county  board  of  Sioux  county  to  the  office  of  county 
attorney  to  fill  a  vacancy.  His  appointment  was  made  by 
entering  the  fact  upon  the  official  records  of  the  county 
board.  Subsequently,  afler  a  change  in  the  membership  of 
said  board,  Walker  was  appointed,  his  appointment  being 
in  writing,  signed  by  the  members  of  the  county  board  and 
filed  with  the  county  clerk,  in  accordance  with  the  provis- 
ions of  section  105  of  chapter  26,  Compiled  Statutes.  It 
was  held  that  Hull's  appointment  was  valid,  and  that  sec- 
tion 105  did  not  apply  to  the  office  of  county  attorney. 
In  the  opinion  it  is  stated  that  ''Section  105  is  limited  in 
its  application  to  filling  vacancies  in  the  offices  mentioned 
in  said  chapter  26,  and  does  not,  in  any  way,  control  the 
manner  of  filling  vacancies  in  the  office  of  county  attorney. 
The  legislature  having,  by  a  separate  act,  expressly  pro- 
vided for  the  filling  of  vacancies  in  the  office  of  county 
attorney,  the  general  law  on  the  subject  of  vacancies  does 
not  apply  to  that  officer." 

The  cases  of  State,  ex  rel.  Francl,  v,  Dodson,  21  Neb., 
218,  and  State,  ex  rel.  Cooper,  v.  Hamilton,  29  Id.,  198, 
cited  in  brief  of  relator,  do  not  conflict  with  the  position 
we  have  here  taken.  In  the  first  case  it  was  decided  that 
the  provisions  of  section  107,  which  we  have  been  consid- 
ering, applied  to  vacancies  in  the  office  of  clerk  of  the  dis- 
trict court,  and  that  a  vacancy  occurring  in  such  office 
thirty  days  prior  to  any  general  election  could  be  filled 
thereat.  There  is  no  special  law  on  the  subject  of  filling 
vacancies  in  that  office,  and  for  that  reason  it  was  rightly 
held  that  the  general  provision  controlled. 

The  other  case  was  a  contest  over  the  office  of  council- 
man of  the  city  of  Lincoln.  A  vacancy  occurred  in  the 
office  of  councilman  of  one  of  the  wards  of  the  city  the 
day  prior  to  the  annual  city  election.  The  question  was 
whether  it  could  be  legally  filled  at  such  election.     The 
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charter  of  the  city  provides  for  filling  vacancies  at  general 
election,  but  does  not  provide  how  long  prior  to  the  general 
election  a  vacancy  must  occur  in  order  to  be  filled  thereat 
It  was  ruled  that  as  there  was  no  special  provision,  the 
general  law  controlled. 

We  are  all  of  the  opinion  that  no  election  can  be  held  to 
fill  the  office  of  county  attorney  except  in  the  even  num- 
bered years,  and  that  the  relator  is  not  entitled  to  have  his 
name  placed  upon  the  official  ballot  to  be  voted  at  the  com- 
ing election.     The  writ  is 

Denied. 


The  other  judges  concur. 


A.  T.  Gamble  v.  John  Wilson  bt  al, 

[Filed  Octobeb  21, 1691.] 

1.  Kegotiable  Xnatniments:  Tbansfbb  Cabbies  Sboubtit. 
Tbe  transfer  of  a  promissory  note  by  indorsement  operates  as 
an  assignment  or  transfer  of  a  bill  of  sale  giyen  to  secare  its 
payment,  and  the  owner  of  the  note,  in  a  proper  case,  may  bring 
repleyin  in  his  own  name  to  recover  possession  of  the  property 
covered  by  the  bill  of  sale. 

3.  Instruotions :  Errob  Without  Pbbjudicb.  A  Judgment  will 
not  be  reversed  for  error  committed  in  refusing  an  instmctioD, 
unless  such  error  was  prejudicial  to  the  party  complaining. 

3.  Beplevin:   Propebtt  ih   Hands  of  Sheriff:    Damaobs. 

Where  property  is  repleyied  from  a  sherilf  holding  it  under  an 
attachment,  the  measure  of  the  officer's  damages,  in  case  of  a 
verdict  in  his  favor,  is  the  amount  due  on  the  writ  with  interest 
and  costs,  if  the  valne  of  the  property  is  equal  to  or  greater  than 
the  amount  of  the  writ. 

4.  : :  Proof  of  Valub.  When,  in  an  action  of  re- 
plevin, the  plaintiff  admits  on  the  record  the  value  of  the  de- 
fendants' possession,  it  will  not  be  necessary  to  prove  the  general 
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Talne  of  the  property,  ae  it  will  be  presumed  that  snch  Talne 
is  equal  to  or  exceeds  the  amonnt  admitted  bj  the  plaintiff  as 
the  yalne  of  the  defendaots'  special  interest 

6.  : :  Right  of  Possession:  Burden  op  Proof.    An 

attachment  on  a  claim  before  dne  can  only  issne  in  the  excep- 
tional cases  mentioned  in  the  statute,  and  where  property  is 
repleyied  from  a  sheriff  holding  it  nnder  a  writ  of  attachment 
issued  on  a  debt  not  due,  it  devolves  upon  the  officer  to  prove 
that  the  Jurisdictional  steps  preceding  the  issuing  of  the  writ 
have  been  taken,  in  order  to  have  the  amount  of  such  claim  in- 
eluded  in  the  assessment  of  his  damages. 


Error  to  the  district  court  for  Baffalo  county.  Tried 
below  before  Church,  J. 

Oalkins  A  Pratt,  for  plaintiff  in  error,  cited,  as  to  the 
effect  of  the  transfer:  Jones,  Chat.  Mortgages,  sec.  503; 
BamadeU  v.  Tewkabury,  73  Me.,  197;  Orain  v,  Paiuy  4 
Cosh.  [Mass.],  483.  As  to  measure  of  damages :  Kerr  v. 
Drew,  90  Mo.,  147,  and  cases;  Booih  v.  Ableman,  20  Wis., 
21 ;  Seaman  v.  Luce,  23  Barb.  [N.  Y.],  240 ;  MoNorton 
V.  Akers,  24  Lu,  370. 

Qmnor  &  Woodruff,  contra,  cited:  Mundy  v.  WhiUe- 
more,  15  Neb.,  649. 

NORVAL,  J. 

One  F.  Morningstar,  who  was  conducting  t  banking 
business  under  the  name  of  the  Farmers  &  Merchants 
Bank,  at  Sartoria,  in  Buffalo  county,  borrowed  of  A.  T. 
Gramble,  plaintiff  in  error,  the  sum  of  $1,700  on  the  17th 
day  of  Deceniber,  1887,  and  executed  and  delivered  his 
promissory  note  for  that  amount,  and  secured  the  same  by 
a  bill  of  sale  in  writing  of  the  property  in  controversy, 
consisting  of  a  frame  bank  building,  lumber  office,  fire  and 
burglar  proof  safe,  bank  counter  and  fixtures.  At  some 
date  between  the  11th  and  13th  days  of  March,  1888, 
Morningstar  disappeared,  leaving  one  Taggart  in  posses- 
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Bion  of  the  premises,  where  he  remained  until  between  10 
o'clock  and  noon  on  the  14th,  when  Mr.  Ta^gart  shut  up 
the  building  and  went  to  Kearney,  where  the  plaintiff  re- 
sided, and,  it  is  alleged,  delivered  to  his  agent  the  keys  of 
the  building  and  combination  of  the  safe. 

On  the  15th  day  of  March  defendant  Bannon  procured 
an  attachment  to  be  issued  out  of  the  county  court  against 
the  property  of  the  Farmers  &  Merchants  Bank  of  Sar- 
toria,  by  virtue  of  which  the  defendant  Wilson,  as  sheriff, 
on  the  15th  day  of  March,  188  S  at  10  o'clock  P.  M., 
levied  upon  the  safe  and  oiSce  furniture,  being  a  part  of  the 
property  mentioned  in  the  said  bill  of  sale,  finding  no  one 
in  visible  possession.  The  plaintiff,  claiming  the  property 
by  virtue  of  the. bill  of  sale  and  delivery  of  the  key  and 
the  combination  of  the  safe,  brought  the  action  of  replevin 
in  the  court  below  and  the  property  was  accordingly  taken 
and  delivered  to  him. 

The  attachment  was  upon  certificates  of  deposit,  amount- 
ing altogether  to  the  sum  of  $249.10,  only  $134  of  which 
was  due  at  the  time  of  commencing  said  action.  No  proof 
was  made  of  the  value  of  the  property  taken,  ^ut  it  was 
admitted  that  the  value  of  defendants'  possession,  if  they 
were  entitled  as  a  matter  of  law  to  include  the  amount  of 
the  certificate  of  deposit  which  was  not  due  at  commence- 
ment of  action,  was  $249.10,  but  if  the  defendants  were 
not  entitled  as  a  matter  of  law  to  include  the  amount  of 
the  certificate  not  due,  then  the  value  of  the  pos.sessioD, 
should  they  be  entitled  to  recover,  was  the  sum  of  $134. 
It  also  appears  that  the  note  which  the  bill  of  sale  was 
given  to  secure  had,  before  the  commencement  of  the  suit, 
been  transferred  to  the  Buffalo  County  National  Bank, 
and  that  the  plaintiff  was  not  the  owner  of  the  note,  but 
the  bill  of  sale  was  not  assigned. 

The  jury  found  the  right  of  possession  in  defendants  and 
that  the  value  of  their  possession  was  $249.10. 

Complaint  is  made  in  the  brief  of  counsel  for  plaintiff 
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ID  error  to  the  giving  to  the  jury  the  defendants'  request 
No.  3.  By  it  tlie  court  charged  the  jury,  in  effect,  that  if 
they  found  that  prior  to  the  bringing  of  the  suit  the  plaint- 
iff had  transferred  all  his  interest  in  the  note,  for  which 
the  bill  of  sale  was  given  as  security,  to  the  Buffalo  County 
National  Bank,  and  that  the  bank  was,  at  the  commence- 
ment of  the  action,  the  owner  of  the  saftne,  then  the  plaint- 
iff could  not  recover.  The  charge  of  the  court  was  not 
only  correct  as  an  abstract  proposition  of  law,  but  it  was 
applicable  in  (lie  case  made  by  the  evidence.  It  was  un- 
disputed that  prior  to  the  bringing  of  the  suit  the  plaintiff 
transferred  the  note,  which  was  secured  by  bill  of  sale,  to 
the  Buffalo  County  National  Bank.  The  indorsement  of 
the  note  was  an  assignment  to  the  bank  of  the  bill  of  sale 
and  all  of  the  plaintiff's  interest  therein.  The  bank  could 
have  maintained  replevin  of  the  property  in  its  own  name 
and  was  the  real  party  in  interest.  (Herman  on  Chattel 
Mortgages,  415;  Mundy  v.  WhiUemorey  1 5  Neb.,  647 ;  Stvde* 
baker  Mfg.  Co.  v.  MeCarguTy  20  Id.,  600;  Harman  v.  Bar^ 
hydty  Id.,  625.) 

But  it*was  urged  that  as  the  property  had  been  taken 
under  the  writ  of  replevin  and  delivered  to  the  plaintiff, 
the  court,  in  case  a  verdict  was  returned  for  the  defendants, 
should  render  a  judgment  against  the  plaintiff  for  the  value 
of  the  special  interest,  and  it  could  not  determine  the  con- 
troversy without  prejudice  to  the  rights  of  the  bank,  and 
therefore  the  court  should  have  made  the  bank  a  party  in- 
stead of  instructing  the  jury  to  find  for  the  defendants  in 
case  they  found  that  the  note  had  been  transferred  by  the 
plaintiff.     No  doubt  the  bank  had  the  right,  under  sections 
47  and  50a  of  the  Code,  to  intervene  and  assert  its  inter- 
est in  the  property  in  litigation,  but  it  made  no  application 
of  that  kind.     So,  under  section  46  of  the  Code,  the  court 
could  have  ordered  the  bank  brought  in,  but  we  are  unable^ 
to  perceive  upon  what  principle  the  plaintiff  can  be  heard 
to  complain  that  the  rights  and  interest  of  the  bank  were 
21 
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not  proieoted.  A  party  cannot  bring  a  suit,  and  after  the 
case  is  decided  against  him,  complain  because  the  court  did 
not  of  its  own  motion,  before  judgment,  bring  in  some  other 
party,  who,  under  the  evidence,  might  have  maintained  the 
action,  to  champion  the  plaintiff^s  failing  cause. 

It  is  claimed  that  the  court  erred  in  refusing  the  plain t- 
iff^s  second  request,  which  was:  "The  property  claimed  by 
defendant  in  this  action  is  the  safe  and  bank  furniture,  and 
if  you  find  that  the  parties  theretofore  in  possession  of  such 
safe  and  fixtures  abandoned  the  same  and  delivered  the  key 
of  the  room  in  which  such  furniture  was,  together  with  the 
combination  of  such  safe,  to  the  plaintiff  on  the  14th  day 
of  March,  1888,  such  fact  would  constitute  a  sufficient 
taking  of  possession  by  plaintiff/'  The  bill  of  sale  had 
not  been  placed  upon  record  at  the  time  the  attachment 
was  levied.  The  theory  of  the  plaintiff  was  that  he  had 
taken  possqssion  of  the  property  before  it  was  attached. 
The  safe  and  furniture  were  left  by  Morningstar  in  the 
bank  building  in  charge  of  one  Taggart,  who,  on  the  14th 
day  of  March,  delivered  a  key  to  the  building  and  the 
combination  of  the  safe  to  Boss  Gamble,  the  agent  of  the 
plaintiff.  No  one  was  in  visible  possession  of  the  build- 
ing, or  property  therein,  when  the  sheriff  levied  the  attach- 
ment. The  bill  of  sale  also  covered  the  bank  building. 
In  view  of  this  fact,  and  the  nature  of  the  property,  we 
are  of  the  opinion  that  the  delivery  of  the  key  of  the 
building  and  the  combination  of  the  safe  constituted  a  de- 
livery of  possession  to  the  plaintiff. 

While  the  request  states  tlie  proposition  of  law  correctly, 
the  refusal  to  give  it  to  the  jury  was  error  without  preju- 
dice^ for,  as  we  have  already  seen,  the  plaintiff  having 
transferred  the  bill  of  sale  to  the  bank  he  had  no  such  in- 
terest in  the  property  as  would  authorize  him  to  maintain 
replevin  therefor.  A  judgment  will  not  be  reversed  for 
refusing  an  instruction,  unless  such  refusal  was  prejudicial 
to  the  rights  of  the  complaining  party. 
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It  is  finally  claimed  that  there  was  no  evidenoe  to  sus- 
taiQ  the  finding  of  the  jury  as  to  the  value  of  the  defend- 
ants' possession.  Where  property  is  replevied  from  a  sher- 
iff holding  it  by  virtue  of  a  levy  under  an  execution  or 
attachment^  the  measure  of  the  officer's  damages^  in  case  of 
a  verdict  in  his  favor,  is,  within  the  value  of  the  property, 
the  amount  due  upon  the  writ,  with  interest  and  costs. 
{KeraerUrtrook  v.  Martin,  12  Neb.,  374;  Welton  v.  Beltezore, 
17  Id.,  39»;  OruU  v.  Wray,  19  Id.,  581.) 

Ordinarily  it  is  incumbent  upon  the  officer  to  prove  the 
value  of  the  property;  but  when  the  plaintiff  admits  on 
the  record  the  value  of  the  defendants'  possession,  and  no 
evidence  is  given  as  to  the  general  value  of  the  property, 
it  will  be  presumed  tlmt  such  value  is  equal  to  or  exceeds 
the  amount  admitted  by  the  plaintiff  as  the  value  of  the 
defendants'  special  interest.  We  are  of  the  opinion  that 
the  defendants  were  not  entitled  to  have  included  in  the 
assessment  of  their  damages,  the  amount  of  their  certifi- 
cate of  deposit,  which  was  not  due  at  the  commencement 
of  the  attachment  proceedings. 

Section  237  of  the  Code  authorizes  a  creditor  to  maintain 
an  action  on  a  claim  before  it  is  due,  and  have  an  attachment 
against  a  debtor's  property^  on  certain  grounds  specified  in 
the  section. 

Section  238  requires  that  before  the  action  shall  be 
brought  or  the  attachment  granted,  that  '^the  plaintiff,  his 
agent  or  attorney,  shall  make  an  oath  in  writing,  showing 
the  nature  and  amount  of  the  plaintiff's  claim,  that  it  is 
just,  when  the  same  shall  become  due,  and  the  existence  of 
some  one  of  the  grounds  for  attachment  enumerated  in  the 
preceding  section." 

Section  241  provides  that  before  the  order  of  attachment 
shall  be  issued,  a  plaintiff  must  enter  into  an  undertaking, 
as  directed  by  section  200. 

The  record  fails  to  show  that  the  affidavit  and  bond  were 
filed.     As  an  attachment  on  a  claim  before  due  can  only 
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issue  in  the  ezceptiouai  cases  mentioned  in  the  statate,  it 
devolved  upon  the  defendants  to  prove  that  the  require- 
ments of  the  law  were  complied  with  in  order  to  have  in- 
cluded the  amount  of  the  certificate  of  deposit,  which  was 
not  due  when  the  attachment  was  issued.  To  the  amount 
of  such  certificate  the  damages  were  excessive. 

Unless  the  defendants  file  with  the  derk  of  this  court 
within  thirty  days  a  remittitur  of  all  the  damages  except- 
ing $134^  as  of  the  date  of  the  judgment  in  the  court 
beloWy  the  judgment  will  be  reversed  and  remanded,  bat 
in  case  such  a  remittitur  is  filed,  the  judgment  will  stand 

Affirmed. 
Thb  other  judges  concur. 


A.  T.  D.  Hughes  v.  H.  M.  Swartz. 

[FiLSD  OOTOBBB  21,  1891.] 

Debtor  and  Creditor:  Claims  Assumkd  by  Thibd  Pabtt: 
CoMPBOMiSB  WITH  CREDITORS.  S.  WHS  engaged  in  the  mer- 
cantile bnsinesB,  and  being  largely  indebted  to  wholesale  faoases 
for  his  stock  of  goods,  sold  out  his  bnsiness  to  W.  AH.,  who 
gave  their  three  promissory  notes  as  part  of  the  purchase  price. 
In  order  to  secure  the  payment  of  the  amounts  due  the  crediton 
of  S.,  by  agreement  of  all  the  parties,  including  W.  &  H.,  the 
notes  were  placed  In  a  bank  at  Aubnm  as  trustee,  with  a  list  of 
the  creditors  and  the  amount  doe  each,  with  instructions  to  a^ 
so  much  of  the  money  paid  to  the  bank  on  the  notes  as  was  nec- 
essary to  pay  the  creditors  of  S.  Subsequently  H.,  without  the 
knowledge  of  S.,  compromised  with  the  wholesale  men  by  dis- 
con  u ting  their  claims.  In  an  action  by  S.  on  two  of  the  notes 
it  was  heldj  that  H.  was  entitled  to  be  credited  only  with  the 
amouots  actually  paid  by  him  in  settlement  of  the  claims. 

Error  to  the  district  court  for  Nemaha  county.    Tried 
below  before  Appelget,  J, 


J 
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StuU  &  Edwards^  for  plaintiff  in  error. 
E.  W.  Thomas^  and  O.  W.  Cornell,  omtrci. 

NORVAL,  J. 

On  the  27th  day  of  April,  1885,  the  defendant  in  error 
was  engaged  in  the  mercantile  business  at  Howe,  in  Ne- 
maha county,  and  was  indebted  to  a  number  of  wholesale 
houses  for  his  stock  of  goods.  On  said  date  he  sold  the 
business  to  the  plaintiff  in  error  Amos  T.  D.  Hughes  and 
one  Edward  S.  Wykert,  who  continued  the  business  under 
the  firm  name  of  Wykert  &  Hughes  for  a  time,  when  the 
firm  dissolved  by  Wykert  retiring. 

At  the  time  of  the  sale  of  the  stock  of  goods,  and  as  a 
part  of  the  purchase  price,  Wykert  &  Hughes  executed 
their  three  promissory  notes  to  Swartz,  two  for  $500  each, 
due  res)>ectively  in  one  and  two  years  from  date,  and  the 
other  for  $1,000,  due  in  four  years,  all  bearing  interest 
at  the  rate  of  eight  per  cent  per  annum.  At  the  time 
of  the  purchase  and  execution  of  these  notes,  Swartz 
informed  the  purchasers  of  the  names  of  the  wholesale 
merchants  to  whom  he  was  indebted  for  the  stock,  the 
amount  due  each,  and  stated  that  he  wished  to  arrange  for 
the  payment  of  said  creditors.  In  order  to  secure  the 
payment  of  the  amounts  due  the  several  creditors  of 
Swartz  the  three  notes  were,  by  agreement  of  all  the  par- 
ties, deposited  with  the  bank  at  Auburn,  as  trustee,  with 
instructions  to  the  bank  to  use  so  much  of  the  money  when 
paid  on  the  notes  as  would  be  necessary  to  pay  the  cred- 
itors of  Swartz,  a  list  of  his  creditors,  with  the  amount 
due  each,  being  at  the  time  furnished  to  the  bank.  Sub- 
sequently Hughes,  without  the  knowledge  of  Swartz,  com- 
promised with  all  the  wholesale  men  by  discounting  all 
their  claims  against  the  defendant  in  error,  for  the  pay- 
ment of  which  the  three  notes  given  by  Wykert  &  Hnghes 
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were  held  by  the  bank  as  collateral  security^  and  took  an 
assignment  of  the  claims  to  himself. 

This  action  was  brought  in  the  court  below  by  the  de- 
fendant in  error  against  the  plaintiff  in  error  and  Edward 
S.  Wykert^  on  the  two  promissory  notes  of  $500  each^ 
above  referred  to.  Service  of  summons  was  not  made  upon 
Wykerty  nor  did  he  appear  in  the  action.  Hughes  answered 
admitting  the  execution  and  delivery  of  the  notes.  As  a 
counter-claim  he  set  up  the  said  claims  paid  by  him  to  an 
amount  in  excess  of  the  sum  due  on  the  two  notes  sued 
upon^  and  also  alleged  that  the  $1^000  not  yet  due  was 
outstandings  with  prayer  that  the  excess  found  to  be  due 
him  on  his  counter-claim,  over  and  above  the  amount  found 
due  the  plaintiff  on  the  two  notes,  be  declared  a  payment 
on  the  $1,000  note.  The  case  was  tried  to  the  court,  who 
found  that  there  was  due  the  defendant  in  error  on  his  cause 
of  action  the  sum  of  $1,315.76;  that  there  was  due  the 
plaintiff  in  error  on  his  counter-claim  $1,362.68,  and  judg- 
ment was  rendered  in  favor  of  the  plaintiff  in  error  for 
$46.92. 

The  face  value  of  the  claims  paid  by  Hughes,  including 
interest  to  the  date  of  the  trial,  amounted  to  $2,569.70. 
The  trial  court  held  that  Hughes  was  only  entitled  to  a 
credit  for  the  amount  actually  paid  to  compromise  the 
claims.  There  is  no  disputed  question  of  fact  The  only 
point  presented  to  us  for  consideration  and  decision  is 
whether  Hughes  should  be  allowed  the  face  value  of  the 
claims,  or  only  the  amount  actually  paid? 

We  are  all  agreed  that  Hughes  should  be  credited  only 
with  the  amount  actually  paid  by  him  in  settlement  of  the 
claims.  The  notes  given  by  Hughes  &  Wykert  were  held 
by  the  bank  as  trustee.  By  agreement  of  all  the  parties 
Hughes  was  to  pay  the  notes  to  the  bank  and  with  the 
proceeds  it  was  to  pay  the  creditors  of  Swartz.  The  sur- 
plus, if  any,  belonged  to  Swartz.  Instead  of  paying  the 
money  to  the  trustee,  according  to   the  arrangement,  be 
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compromised  with  the  creditors^  which  operated  as  a  pay- 
ment of  the  claims.  Swartz  was  entitled  to  the  benefit  of 
the  compromise.  Had  a  stranger  to  the  transaction  pur- 
chased the  claims  of  the  creditors  at  a  discount  he  would 
have  been  entitled  to  their  face  value.  But  that  is  not  this 
case.  Hughes  was  not  a  stranger  to  the  arrangement,  but 
a  party  to  it.  His  relation  to  the  agreement,  whereby  the 
notes  were  placed  in  the  hands  of  the  bank,  was  such  that 
he  ought  not  to  be  permitted  to  reap  the  benefit  of  the  com- 
promise made  with  the  creditors  of  Swartz.  {Ckitron  v. 
Shepherdy  8  Neb.,  308.) 

The  judgment  is 

Affirmed. 


The  other  judges  concur. 
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1.  Actions :  When  Commenced  :  Attachment.  An  action  is  con*  JUi§ 

sidered  commenced,  so  far  as  the  right  to  issae  a  writ  of  attach- 
ment is  concerned,  as  soon  as  the  petition  is  filed  in  the  proper 
court,  and  a  summons  is  issued  tfaereoA  with  a  bona  fide  intent 
that  it  shall  be  served. 


2.  :  Locus.  A  suit  for  the  recovery  of  money,  when  the  de- 
fendant is  a  resident  of  the  state,  must  be  brought  in  the  county 
where  the  defendant  reaides,  or  in  the  county  where  he  tempo* 
rarily  ia.  Such  action  cannot  be  instituted  in  a  county  in  which 
the  defendant  does  not  reside  before  he  enters  the  county. 

3.  :  Appsabance:  What  Is.  The  filing  of  a  motion  to  quash 

an  attachment  for  want  of  jurisdiction  over  the  person  of  the 
defendant  and  to  issue  the  writ  does  not  constitute  a  general 
appearance  in  an  action. 

Error  to  the  district  court  for  Douglas  county.     Tried 
below  before  Clauksox,  J. 
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Chas,  OffvJtty  for  plaintiff  in  error,  cited,  contending  that 
the  motion  to  quash  constituted  a  general  appearance  : 
Porter  v.  C.  &  N.  W.  B.  Co.,  1  Neb,,  16;  Crowell  v.  Gal- 
loway y  3  Id.,  220;  AiUlman  v.  Steinan,  8  Id.,  Ill;  Bell 
V.  Olmsted,  18  Wis.,  iTl-S. 

Schomp  &  Corson,  contra,  cited :  Carlide  v,  Oorran,  2 
S.  W.  Rep.  [Tenn.],  26;  Bell  v.  Olmsted,  18  Wis.,  76-80; 
Freeman  v.  Burks,  16  Neb.,  328 ;  Cleghom  v.  Wdterman, 
Id.,  226. 

NORVAL,  J. 

This  suit  was  commenced  on  the  3d  day  of  April,  1890,  in 
the  county  court  of  Douglas  county  by  the  plaintiff  in  error 
upon  a  promissory  note  signed  by  the  defendant.  At  the 
same  time  an  ai&davit  for  attachment  and  garnishment  was 
filed,  and  a  summons,  writ  of  attachment,  and  garnishee 
summons  were  issued,  returnable  May  6,  1890.  The 
grounds  for  attachment  were : 

1.  That  the  defendant  was  about  to  remove  his  property, 
or  a  part  thereof,  out  of  the  jurisdiction  of  the  court  witli 
intent  to  defraud  his  creditors. 

2.  That  the  defendant  is  about  to  convert  his  property, 
or  a  part  thereof,  into  money  for  the  purpose  of  placing  it 
beyond  the  reach  of  his  creditors. 

3.  That  the  defendant  has  property  and  rights  in  action 
which  he  conceals. 

4.  That  the  defendant  has  assigned,  removed,  or  disposed 
of,  and  is  about  to  dispose  of,  his  property,  or  a  part  thereof, 
with  the  intent  to  defraud  his  creditors. 

6.  That  the  defendant  fraudulently  contracted  the  debt 
on  which  the  action  is  about  to  be  brought. 

On  April  25  the  summons  was  returned  not  served, 
the  defendant  not  being  found  in  the  county. 

On  April  7,  1890,  the  defendant  filed  the  following  mo- 
tion: 
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"  Comes  DOW  the  defendant,  hy  bis  attomej,  and  makes 
this  appearance  specially  and  for  the  sole  purpose  of  object- 
ing *to  the  jurisdiction  of  this  court,  and  respectfully  repre- 
sents that  this  court  has  no  jurisdiction  of  this  defendant 
and  no  means  of  obtaining  jurisdiction,  and  therefore  no 
basis  or  authoritj  for  issuing  an  attachment  against  this 
defendant. 

'' Wherefore  defendant  asks  that  said  attachment  be 
withdrawn  and  declared  void.  J,  G.  Watts, 

"Attorney  far  DefendaTiL'* 

The  motion  was  accompanied  by  several  affidavits  show- 
ing that  the  defendant  then  was,  and  had  been  since  1885, 
a  resident  of  Keith  county,  Nebraska,  and  was  not  in 
Douglas  county  on  the  3d  day  of  April,  1890,  when  the 
action  was  brought,  and  had  not  been  there  since  January 
27,  1890.  ^here  was  also  undisputed  proof  that  an  action 
was  brought  in  the  district  court  of  Keith  county  on  March 
6,  1890,  upon  the  same  note  sued  on  in  this  action,  and 
said  suit  is  still  pending. 

There  was  presented  on  the  hearing  of  the  motion  the 
affidavits  of  the  plaintiff*  Coffman,  and  Mr.  OSutt,  his  at- 
torney, to  the  effect  that  at  the  time  the  summons  was 
issued  they  had  information  that  the  defendant  was  en- 
route  to  the  county  of  Douglas  from  Keith  county ;  that 
the  summons  was  issued  with  a  bona  fide  intention  to  have 
it  served  on  the  day  it  was  issued,  or  before  the  return  day 
thereof,  and  that  the  defendant  was  every  few  weeks  in 
Douglas  county,  and  plaintiff  believes  he  will  soon  have  an 
opportunity  of  having  the  summons  served  on  the  defend- 
ant in  said  county. 

On  April  25,  1890,  said  motion  was  sustained,  and  the 
county  court  of  its  own  accord  dismissed  the  cause  for 
want  of  jurisdiction.  On  a  petition  in  error  to  the  district 
court  the  judgment  of  the  county  court  was  affirmed. 
This  ruling  is  now  assigned  for  error. 

It  is  argued  by  counsel  for  defendant  in  error  that  the 
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county  court  was  without  authority  or  juriadictioD  to  issue 
the  writ  of  attachment.  In  determining  this  question  it  is 
important  to  notice  the  provisions  of  our  statute  on 'the 
subject. 

In  chapter  20  of  the  Compiled  Statutes^  relating  to 
county  courts,  we  find  this  provision:  "Sec.  16.  Orders 
for  arrest  and  for  attachments  of  property  may  issue  in 
actions  under  this  chapter^  but  when  the  demand  in  such 
action  exceeds  the  jurisdiction  of  a  justice  of  the  peace, 
the  proceedings  upon  such  orders  shall  be  the  same,  as  near 
as  may  be,  as  in  actions  brought  in  the  district  court.  The 
return  day  of  such  orders  shall,  when  issued  at  the  com- 
mencement of  the  action,  be  the  same  as .  that  of  the  sum- 
mons; when  issued  afterwards,  they  shall  be  made  return-- 
able  forthwith.'' 

Section  198  of  the  Civil  Code  provides  that  "The 
plaintiff  in  a  civil  action  for  the  recovery  of  money  may, 
at  or  after  the  commencement  thereof,  have  an  attsichment 
against  the  property  of  the  defendant,  and  upon  the 
grounds  herein  stated,''  etc. 

Section  203  provides  "That  the  return  day  of  the  order 
of  attachment,  when  issued  at  the  commencement  of  the 
action,  shall  be  the  same  as  that  of  the  summons;  when 
issued  afterwards,  it  shall  be  twenty  days  after  it  is  issued.'' 

Within  the  meaning  of  these  provisions,  at  what  time 
may  a  writ  of  attachment  issue?  The  clear  language  of 
the  statute  is  at  or  after  the  commencement  of  the  action. 
For  some  purposes  an  action  is  not  regarded  as  commenced 
until  the  defendant  is  summoned ;  while  for  others  an  action 
is  deemed  begun  when  the  petition  is  filed  and  a  summons 
is  issued  thereon,  which  is  served  on  the  defendant.  Man- 
ifestly it  was  the  intention  of  the  legislature  that  an  order 
of  attachment  could  properly  issue  before  the  suminous  is 
served.  The  purpose  of  an  attachment  is  to  secure  the 
property  of  the  debtor  for  the  payment  of  the  judgment 
that  shall  be  rendered  against  him.     If  the  plaintiff  must 
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wait  until  the  service  of  a  summons  is  tnade  on  the  de- 
feudast  before  he  can  sue  out  an  attachment^  the  remedy 
would  be  of  little  or  no  value.  We  conclude  that  aa 
action  is  to  be  considered  commenced,  so  far  as  the  right 
to  issue  a  writ  of  attachment  is  concerned,  as  soon  as  the 
petition  is  filed  in  the  proper  court,  and  summons  is  issued 
thereon  with  a  bona  fide  intention  that  it  shall  be  served* 
{Hagan  v.  Burchy  8  la.,  309 ;  Reed  v.  Chubb  Bros.,  Bar- 
rows  &  Co.,  9  Id.,  178;  Bdl  t?.  Olmied,  18  Wis.,  76.) 
Of  course  attachment  proceedings  will  be  of  no  avail  un- 
less suit  is  brought  in  a  court  having  jurisdiction,  and 
personal  service  of  a  summons  is  made  upon  the  defend- 
ant or  service  is  obtained  by  publication,  when  such  service 
is  proper. 

The  next  question  presented  is,  Was  this  action  pi^perly 
brought  in  Douglas  county  ?  The  suit  is  for  the  recovery 
of  money  and  it  is  undisputed  that  the  defendant  was  then 
a  resident  of  the  state  and  could  have  been  personally 
served  with  a  summons  therein.  This  not  being  a  local 
action,  section  60  of  the  Code  governs  as  to  the  county  in 
which  it  must  be  brought.  This  section  reads :  ^'  Every 
other  action  must  be  brought  in  the  county  in  which  the 
defendant,  or  some  of  the  defendants  reside,  or  may  be 
summoned.^'  The  defendant  was  a  resident  of  Keith 
county,  and  was  not  in  the  county  of  Douglas  when  the 
suit  was  instituted.  The  sheriff  returned  the  summons 
indorsed  '^  Not  served,  the  defendant  not  found  in  Douglas 
county.''  Clearly  the  meaning  of  section  60  is  that  actions 
like  this,  if  not  instituted  in  the  county  where  the  defend- 
ant resides,  must  be  begun  in  the  county  where  the  defend- 
ant actually  is,  and  the  summons  must  be  served  upon  him 
while  in  the  county.  The  suit  cannot  be  commenced  be- 
fore he  enters  the  county. 

Section  2808  of  the  Code  of  Tennessee  is  as  follows : 
'^  In  all  transitory  actions,  the  right  of  action  follows  the 
person  of  the  defendant,  unless  otherwise  provided."  While 
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the  language  is  different  from  our  section  60^  the  meaning 
is  substantially  the  same.  The  supreme  court  of  that  state, 
in  construing  said  section  2808  in  Carlisle  v.  Cowan,  2  S.  W. 
Rep.  [Tenn.],  26^  uses  this  language,  which  we  adopt :  '^  This 
act,  being  in  derogation  of  common  law,  will  not  be  given 
a  strained  construction.  By  it  a  right  of  action  follows 
the  person  of  the  defendant ;  and  wherever  he  may  actually 
be,  though  but  sojourning,  there  he  may  be  impleaded. 
His  presence  in  the  county,  though  not  a  resident^  gives 
the  court  of  the  county  in  which  he  temporarily  is,  juris- 
diction in  transitory  actions.  If,  while  then  actually  in 
the  county,  the  suit  be  instituted,  and  summons  served 
upon  him,  jurisdiction  is  given.  ♦  ♦  ♦  Jf  within  the 
county  at  the  time  the  suit  was  begun,  the  suit  is  well 
brought ;  if  he  was  not,  and  he  pleaded  the  fiict  that  he 
was  not,  the  suit  ought  to  abate.  Any  other  construction 
would  permit  a  suit  to  be  brought  when  the  defendant 
neither  was,  at  the  time  it  was  brought,  a  resident,  or  ao- 
tually  within  the  county.  It  would  be  to  legalize  the  set- 
ting a  trap  which  might  await  the  coming  of  the  defendant 
an  indefinite  time,  and  merely  for  the  purpose  of  suing  him 
out  of  the  county  of  his  residence.  We  do  not  believe 
such  a  result  was  intended  by  the  legislature.'^ 

But  it  is  urged  that  the  defendant  made  a  general  ap- 
pearance, and,  therefore,  jurisdiction  was  conferrad.  If  the 
filing  of  the  motion  constituted  a  general  appearance,  then 
tiie  conclusion  contended  for  follows,  for  it  is  well  settled  in 

this  state  that  if  a  defendant  appears  for  any  purpose  other 
than  to  challenge  the  jurisdiction  of  the  court,  he  submits 
himself  to  the  jurisdiction  of  the  court  for  all  purjtoses. 
The  purpose  of  the  motion  filed  by  the  defendant  was  to 
quash  the  attachment,  for  the  reason  that  the  court  had  no 
jurisdiction  over  the  person  of  the  defendant  and  to  issue 
the  writ.  No  other  relief  was  demanded.  The  defendant, 
therefore,  did  not  make  a  general  apfiearance  in  the  case. 
(Cleghc*^  v,  Watet^nn,  16  Neb.,  226.)     In  each  of  the 
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cases  of  this  court;  cited  in  the^brief  of  plaintiff  in  error, 
the  defendant  did  more  than  to  question  the  jurisdiction 
of  the  court  over  his  person,  and  it  was  held  to  be  a  gen- 
eral appearance.  The  decisions  referred  to  by  counsel 
clearly  do  not  apply  to  the  case  we  are  considering. 

The  suit  being  improperly  brought  in  Douglas  county, 
there  was  no  authority  for  issuing  the  attachment  The 
county  court  did  not  err  in  dismissing  the  action,  and  the 
judgment  of  the  district  court  is 

Affirmed. 


The  other  judges  concur. 


State^  ex  BEL.  Charles  Eble,  y.  William  Leavitt 

ET  AL. 

[Filed  Octobbb  23,  1891.] 

1.  EIeotioii8 :  Rkgistb ation.  The  city  of  N.  is  a  city  of  the.second 
dan  having  more  than  2,500  inhabitants,  and  is  divided  into 
four  wards.  The  city  is  within  N.  precinct,  which  is  six  miles 
square  and  contains,  ootaide  of  the  city,  about  300  voters.  The 
ooanty  board  has  organised  the  territory  above  described,  into 
a  voting  precinct,  the  votes  to  be  cast  in  the  city  of  N.  Held, 
That  the  powers  of  a  board  of  registration  of  the  city  of  N.  did 
not  authorize  such  board  to  register  any  voter  outside  of  the  city 
limits. 

Sl  :  Polling  Placbs.     That  every  legal  voter  of  the  precinct 

is  entitled  to  vote  at  the  place  provided  for  that  purpose  by  the 
county  board,  although  such  place  may  be  within  the  limits  of 
a  city  of  the  second  class;  and  where  there  is  more  than  one 
voting  place  in  such  city,  he  may  vote  at  any  one  of  them. 

3.  :  :    County   Boabd  Must  Pkovidk.      It  is  the 


duty  of  the  county  board  to  provide  a  suitable  number  of  poll- 
ing places  to  accommodate  the  voters  of  the  county,  and  no 
doubt  the  board  may  be  compelled,  in  a  proper  proceeding,  to 
provide  proper  facilities. 
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Original  application  for  mandamua, 

Oeo.  H,  HastiixgBy  Attorney  General^  for  relator, 

Baimes  &  Tyler,  contra* 

No  briefs  filed. 

Maxwell,  J. 

The  relator  alleges  in  his  petition  thaf  he  is  a  bona  fide 
resident  of  the  state  of  Nebraska,  and  has  been  for  more 
than  twenty  years  last  past;  that  he  is  a  citizen  of  the 
United  States  and  a  duly  and  legally  qualified  elector  of 
the  state  of  Nebraska;  that  he  has  resided  in  the  county 
of  Madison,  and  that  portion  of  said  county  known  and 
called  Norfolk  precinct;  that  he  has  so  resided  therein  for 
more  than  ten  years  last  past,  and  is  entitled  to  the  privi- 
l^e  of  casting  his  vote  at  the  coming  general  election  to 
be  held  in  this  state  on  the  3d  day  of  November,  A.  D. 
1891. 

**  XL  That  the  city  of  Norfolk,  which  is  situated  within 
the  boundaries  of  said  Norfolk  precinct,  as  aforesaid,  is  a 
city  of  the  second  class  having  more  than  2,600  inhab- 
itants; that  it  is  duly  organized  as  such,  and  is  exercising 
all  the  rights,  duties,  privileges,  and  franchises  of  such 
city;  that  the  said  city  is  situated  within  the  boundaries  of 
Norfolk  precinct,  which  said  precinct  comprises  a  large 
amount  of  territory  lying  outside  of  the  city  limits  of  said 
city,  and  which  said  territory  has  residing  therein  and  in 
the  said  precinct  a  large  number  of  legal  voters  and  elect- 
ors, to-wit,  more  than  300  in  number,  who  reside  outside 
of  the  city  limits  of  the  said  city ;  that  said  Norfolk  precinct 
is  one  of  the  voting  precincts  of  said  county  of  Madison, 
duly  established  by  the  board  of  county  commissioners 
thereof;  that  it  comprises  a  portion  of  said  county  six 
miles  square,  and  that  the  said  city  of  Norfolk,  above 
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mentioned^  is  situated  within  the  said  territory  and  com- 
prises only  a  small  portion  thereof,  and  bat  a  small  portion 
of  the  said  territory  lies  within  the  incorporate  limits  of 
the  said  city. 

"III.  That  the  said  city  of  Norfolk  is  divided  into 
wards  and  voting  precincts,  as  provided  by  law,  to-wit,  the 
First,  Second,  Third,  and  Fourth  wards,  and  that  the  de- 
fendants, William  Leavitt,  H.  W.  Winter,  and  A.  H. 
Keisan,  are  the  duly  appointed,  qualified,  and  acting  board 
of  registration  for  the  first  ward  of  said  city  of  Norfolk ; 
that  E.  G.  Heilman,  L.  M.  Gaylord,  and  W.  F.  Ahiman 
are  the  duly  appointed,  qualified,  and  acting  board  of  reg- 
istration in  and  for  the  Secotid  ward  in  the  said  city ;  that 
August  Satler,  Greorge  Conevon,  and  C.  G.  Miller  are  the 
duly  appointed,  qualified,  and  acting  board  of  registration 
in  and  for  the  Third  ward  in  said  city  ;  that  E.  G.  Hyde, 
G.  W.  Beymer,  and  P.  H.  Nelson  are  the  duly  appointed, 
qualified,  and  acting  board  of  registration  in  and  for  the 
Fourth  ward  in  said  city  of  Norfolk,  aforesaid. 

"IV.  That  on  Wednesday,  the  14th  day  of  September, 
1891,  your  relator,  who  resides  outside  of  the  incorporate 
limits  of  the  said  city  of  Norfolk,  duly  presented  himself 
to  each  of  the  several  boards  of  registration  above  named, 
and  asked  and  demanded  of  the  said  boards  and  each  of 
them,  that  he  be  registered  as  a  legal  voter  to  the  end  that 
he  might  be  entitled  to  cast  his  vote  at  the  coming  general 
election  above  mentioned;  that  each  of  the  said  several 
boards  of  registration,  and  all  of  them,  refused  to  register 
your  relator  as  a  legal  voter  'in  said  city  of  Norfolk,  and 
still  refuses  so  to  do;  that  the  reason  assigned  for  such 
refusal  by  each  of  the  several  boards  of  registration  is,  that 
your  relator  is  not  a  resident  of  the  city  of  Norfolk,  and 
has  not  resided  within  any  of  the  said  wards  or  within 
the  incorporate  limits  of  the  said  city,  and  is  therefore 
not  entitled  to  register  or  oast  his  vote  in  the  said  city, 
at  the  said  election;,  that  it  is  claimed  on  the  part  of  the 
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said  boards,  and  each  of  them,  that  the  persons  residing 
outside  of  the  incorporate  limits  of  the  city  of  Norfi)lk, 
and  within  the  precinct,  as  above  stated,  of  which  your 
relator  is  one,  are  not  entitled  to  vote  within  the  said  city, 
or  in  any  of  the  wards  thereof,  but  that  a  separate  poll- 
ing place  should  be  established  outside  of  the  inoorporate 
limits  of  the  said  city,  where  your  relator  and  all  other 
1^1  electors  of  the  said  Norfolk  precinct  so  residing  out- 
side of  the  said  city  limits,  should  cast  tfa^r  votes ;  and 
that  said  persons,  including  your  relator,  are  not  required 
to  register  before  voting,  and  are  not  entitled  to  be  regis- 
tered for  that  purpose. 

'^  V.  That  the  common  council  of  the  said  city  of  Nor- 
folk has  never,  in  any  manner,  divided  the  territory  lying 
outside  of  the  incorporate  limits  of  said  city  and  within 
said  Norfolk  precinct  as  aforesaid,  into  wards  or  voting 
districts  or  precincts,  and  has  not  attached  the  same  to  any 
ward  or  wards  within  the  said  city;  tliat  the  board  of 
commisioners  of  said  county  has  not  established  a  polling 
place  in  said  precinct  outside  of  said  city  limits,  but  offer 
to  do  so  if  they  have  the  right  and  authority  so  to  do ;  that 
your  relator  desires  to  be  roistered  as  a  l^al  voter  so  that 
he  may  cast  his  vote  at  the  comiug  election ;  that  he,  in 
good  faith,  applied  to  the  said  boards  of  registration  for 
that  purpose,  and  that  they  wrongfully  and  unlawfully 
refused  to  register  your  relator  and  to  permit  him  to  be 
registered  in  any  of  the  several  wards  of  the  said  city,  and 
that  unless  compelled  so  to  do  by  a  writ  of  mandamus  of 
this  court,  your  relator  will  be  deprived  of  his  privilege  of 
casting  his  vote  at  said  election,  and  that  he  has  no  adequate 
remedy  at  law  in  the  premises. 

"  Wherefore  your  relator  prays  for  a  peremptory  writ  of 
mandamus  directed  to  the  respondents  herein,  commanding 
them  to  forthwith  register  the  relator  as  a  legal  voter  in 
the  manner  as  provided  by  law." 

The  defendants  demur  to  the  petition  and  the  cause  is 
submitted  on  the  demurrer. 
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Sec.  1,  ch.  76,  Comp.  Stats.,  provides:  ''It  shall  be  the 
daty  of  the  mayor  and  council  of  any  metropolitan  city  or 
city  of  the  first  class,  or  city  of  the  second  class  having 
over  2,500  inhabitants,  which  shall  include  all  portions  of 
the  voting  precinct  in  which  said  city  is  situated,  to  cause 
to  he  prepared  books,  for  the  registration  of  names  and 
facts  required  by  this  act.  Said  books  to  be  known  by  the 
general  name  of  registers,  and  to  be  so  arranged  as  to  ad- 
mit of  the  entering,  under  the  name  of  each  street  or 
avenue  in  each  election  precinct,  and  the  number  of  each 
dwelling  on  any  such  street  or  avenue,  if  there  be  a  num- 
ber thereto,  and  if  there  be  no  number,  then  under  such 
definite  description  of  the  location  of  the  dwelling  place 
as  shall  enable  it  to  be  readily  ascertained  and  found,  the 
names  of  all  legal  voters  in  each  dwelling  in  each  of  said 
precincts,  who  shall  apply  for  registration.  Such  register 
shall  be  ruled  in  parallel  columns,  in  wliich,  opposite  the 
name  of  every  applicant  for  registration,  shall  be  entered 
the  words  and  figures  here! nailer  provided  in  this  act,  and 
shall  be  of  such  size  as  to  con&in  not  less  than  800  names, 
and  so  prepared  that  they  may  be  used  at  each  election  in 
any  city  governed  by  the  provisions  of  this  act,  until  such 
time  as  in  this  act  providing  for  the  succeeding  general 
ri'gistration,  and  shall  on  the  inside  be  in  form  as  follows, 
to- wit: 
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It  will  be  seen  that  the  power  of  the  board  of  registra- 
tion is  confined  to  voters  residing  within  the  city.     The 
provision  in  the  statute  that  the  district  ''shall  include  all 
portions  of  the  voting  precinct  in  which  said  city  is  situ- 
22 
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ated/'  does  not  extend  the  powers  of  the  board  so  as  to 
include  voters  residing  beyond  the  limits  of  the  city.  It  is 
designed  to  prevent  any  portion  of  the  city  from  being 
omitted ;  in  other  words,  the  r^istration  district  shall  in- 
clude the  whole  city  so  that  no  voter  shall  be  omitted. 

Sec.  60,  chap.  18,  provides:  ''Each  board  of  county 
oommissionerd  shall  divide  the  county  into  convenient  pre- 
cinotSy  and  as  occasion  may  require,  erect  new  ones,  subdi- 
vide precincts  already  established,  and  alter  precinct  lines. 
And  whenever  any  portion  of  territory  containing  in  the 
aggregate  not  less  than  one  township  of  land,  and  not  more 
than  four  townships  lying  contiguous,  shall  contain  not 
less  than  fifteen  voters,  it  shall  be  the  duty  of  the  county 
commissioners,  on  receipt  of  a  petition  signed  by  a  major- 
ity of  the  legal  voters  therein,  to  constitute  such  portion 
of  the  territory  a  voting  precinct." 

Chap.  14,  art.  2,  sec.  9,  provides :  "Precinct  lines  in  that 
part  of  any  county  not  under  township  organization,  em- 
braced within  the  corporate  limits  of  a  city  of  the  second 
class,  shall  correspond  witli  the  ward  lines  in  such  city, 
and  such  precinct  shall  correspond  in  number  with  the 
wards  of  the  city,  and  be  co-extensive  with  the  same; 
Provided,  That  when  a  ward  is  divided  into  two  election 
districts,  the  precincts  corresponding  with  such  ward  shall 
be  divided  so  as  to  correspond  with  the  election  districts; 
And  provided  further y  That  no  justices  of  the  peace  or 
constables  shall  be  elected  in  such  precinct,  and  every  such 
city  shall  constitute  a  district  for  the  election  of  justices  of 
the  peace  and  constables,  and  in  every  such  district  there 
shall  be  elected  two  justices  of  the  peace  and  two  constables 
at  the  time  provided  by  law  for  the  election  of  such  officers 
in  other  districts." 

The  division  of  a  county  into  suitable  voting  precincts 
is  devolved  upon  the  county  board  of  a  county.  It  is  pre- 
sumed that  that  body  will  do  its  duty  and  provide  a  suffi- 
cient   number    to  accommodate  the  voters.     The  voter 
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necessarily  must  vote  at  such  place  in  his  precinct  as  the 
county  board  shall  provide.  This  may  not  be  the  best  or 
moat  accessible  place  for  that  purpose,  but  nevertheless  he 
must  vote  at  the  place  provided  or  not  vote  at  that  election. 
The  county  board,  however,  must  provide  a  polling  place 
in  each  precinct  where  all  the  voters  therein  may  be  ac- 
commodated. The  board  cannot  disfranchise  any  voters 
by  refusing  or  neglecting  to  create  a  polling  place  in  any 
precinct. 

A  republican  form  of  government  can  only  be  main- 
tained by  the  untrammelled  exercise  of  the  elective  franchise 
and  counting  the  ballots  cast,  and  carrying  into  effect  the 
will  of  the  electors  as  declared  through  the  ballot  box.  The 
powers  of  a  board  of  r^stration  of  a  city  extend  only  to 
residents  of  the  city  embraced  in  the  election  district  for 
which  the  board  is  sitting.  Such  boards  have  no  authority, 
therefore,  to  register  a  voter  residing  without  the  limits  of 
the  city,  although  within  the  voting  precinct  as  established 
by  the  county  board.  The  object  of  registration  is  to  pre- 
vent fraud  in  elections — not  to  prevent  legal  voters  from 
casting  their  ballots.  Experience  has  shown  that  election 
frauds,  particularly  in  the  colonization  of  alleged  voters, 
18  confined  almost  exclusively  to  the  cities  and  larger 
towns,  where  from  the  nature  of  the  case  it  is  generally 
impossible,  by  reason  of  the  great  number  of  strangers,  to 
distinguish  those  entitled  to  vote  from  those  not  so  entitled. 
In  the  country  and  small  towns,  however,  where  nearly 
every  voter  is  acquainted  with  every  other  voter  in  the 
precinct,  with  the  right  of  challenge  of  any  one  of  whom 
there  is  any  doubt,  there  is  sufficient  protection  against 
illegal  voting;  and  therefore  the  requirement  of  registra- 
tion which  originally  applied  to  the  entire  state  is  now  lim- 
ited to  cities  containing  not  less  than  2,600  inhabitants. 
It  would  seem  best  to  limit  the  election  precinct  to  such 
territory  as  was  embraced  in  an  election  district,  but  that 
is  a  matter  for  the  consideration  of  the  county  board.     No 


292 


NEBRASKA  REPORTS.         [Vol.  33 


Com.  Nati.  Bank  ▼.  Meb.  State  Bank. 


doubt  any  elector  who  is  in  danger  of  being  deprived  of 
the  right  to  vote  bj  reason  of  the  want  of  sufficient  accom- 
modations may  compel  the  board  to  create  a  sufficient  num- 
ber of  polling  places  to  accommodate  all  who  may  desire 
to  vote,  but  the  form  of  such  districts  necessarily  must,  to 
a  great  extent,  be  left  to  the  county  board.  Any  l^al  voter 
of  Norfolk  precinct,  therefore,  has  a  right  to  vote  at  the 
place  in  the  precinct  designated  by  the  county  board,  and 
as  such  place  is  within  the  city  of  Norfolk,  which  has  four 
wards  and  four  polling  places,  it  follows  that  such  voters 
may  cast  their  votes  at  any  one  of  such  places.  It  follows 
that  the  writ  must  be  denied  and  the  action 


Dismissed. 


The  other  judges  concur. 
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Commercial  National  Bank  y.  Nebraska  State 

Bank  et  al. 


[Filed  Octobrb  28,  1891.] 

1.  Assignment  for  Creditors:  Attachment:  Ii^tbrvestiok 
BT  Assignee.  E.  F.  H.  carried  on  a  banking  business  in  lbs 
name  of  the  Nebraska  State  Bank,  of  Pawnee  City.  The  original 
promotors  and  owners  of  the  bnsiness  had,  before  transferring 
ittoE.  F.  H.,  taken  ineffectual  steps  towards  organizing  the 
bank  under  the  laws  of  this  state.  Neither  of  the  owners  had 
perfected  such  organization  and  E.  F.  H.  was  left  the  sole 
owner.  Being  in  iiailing  circumstances,  he  made  an  assignment 
of  all  his  property,  including  that  of  his  banking  business,  to  the 
sheriff  of  the  county,  under  the  assignment  law,  for  the  benefit 
of  all  of  his  creditors.  Subsequently  the  Commercial  National 
Bank  of  Omaha  brought  its  action  against  the  Nebraska  State 
Bank  of  Pawnee  City,  and  attached  the  property  assigned.  L., 
the  successor  of  the  sherifT,  as  assignee,  chosen  by  creditors,  was 
permitted  to  intervene  and  defend  against  the  action,  and  upon 
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hearing,  upon  affidavits,  the  attachment  was  discharged.  Upon 
error  to  the  supreme  oonrt,  held^  that  the  assignee  was  a  proper 
person  to  intervene,  which  it  was  his  dnty  to  do  by  permission 
of  the  court  for  the  protection  of  the  property  in  his  hands  as 
aasignee. 

:  TiTLB  Vests  in  Assigneb.    That  the  title  of  all  of  the 


property  of  C.  F.  H.,  not  exempt  from  execution,  including  that 
nsed  in  the  banking  business,  passed  to  and  vested  in  the  as- 
signs 


Ebbob  to  the  district  court  for  Pawnee  county.  Tried 
below  before  Bboady,  J. 

MorUgomery  &  Jeffrey y  for  plaintiff  in  error  i 

Strunk  and  Lipp  should  not  have  been  allowed  to  in- 
tervene. {Bennett  v,  Whitcomb,  25  Minn.^  148 ;  Cornell 
College  v,  Iowa  Co.y  32  Id.,  520;  Harwood  v.  Quimbyy  44 
Id.,  385 ;  Van  Gorden  v,  Ormsby,  55  Id.,  657 ;  Kimbro 
V.  Clark,  17  Neb.,  403.)  Nor  should  they  have  been  per- 
mitted to  file  and  be  heard  upon  their  motion  to  discharge 
the  attachment.  The  court  erred  in  discharging  the  attach- 
ment. Hempstead  and  his  individual  creditors  are  now 
€Btopped  to  deny  that  the  Nebraska  State  Bank  was  a  cor- 
poration as  to  the  creditors.  (1  Waterman,  Corp.,  sec.  41 ; 
Houeel  v.  Creamer,  13  Neb.,  298.)  Issuance  of  stock  is 
not  essential  to  the  existence  of  a  corporation.  (Cook, 
Stock  and  Stockholders,  sees.  10,  192,  and  cases;  Mitchell 
9.  Bechnanj  64  Cal.,  117.)  The  attempted  assignment 
was  unlawful.  {State  v.  Commercial  State  Bank,  28  Neb., 
677). 

I^ory  &  Story,  and  D.  D.  Davis,  contra: 

The  Nebraska  State  Bank  is  a  corporation.  {Livesey  v. 
Omaha  Hotel,  5  Neb.,  52,  53,  67,  73,  74;  Cent  v.  M.  & 
Mut.  Ins.  Co.,  107  111.,  652;  People  v.  B.  Co.,  35  Am. 
Dec.  [N.  Y.],  552,  555 ;  Selma  &  Tenn.  R.  Co.  v.  Tipton, 
39  Am.  Dea  [Ala.],  355.)  The  assignees  have  a  right  to 
intervene.  (Smith  v,   Jones,    18   Neb.,  481 ;  Lininger  r. 
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Maymond,  12  Id.^  170;  Dunham  v.  Oreenbaum,  54  la., 
303;  Speyer  v.  Ihmela,  21  Cal.,  281.)  The  garnishee 
should  have  been  discharged  and  the  property  released  from 
the  attachment.  (Speyer  v.  Ihmela^  21  Cal.,  281-88 ;  Ru- 
dolf v.  McDonald,  6  Neb.,  166;  SUOe  v.  Sandfard,  12  Id., 
425;  Wells  v.  Lamb,  18  Id.,  353;  SMueter  v.  Raymond 
Bros.f  7  Id.,  281;  Lininger  v.  Raymond,  9  Id.,  46;  12 
Id.,  171 ;  Mofehead  v.  Adams,  18  Id.,  574. 

Cobb,  Ch,  J. 

This  action  was  brought  by  the  plaintiff  in  error,  in  the 
district  court  of  Pawnee  county,  January  13,  1890,  against 
the  Nebraska  State  Bank  of  Pawnee  City,  one  of  the  de> 
fendants  in  error,  alleging  that  the  petitioner  is  a  national 
banking  corporation,  and  that  the  defendant  is  a  corpora- 
tion under  the  general  laws  of  this  state;  that  on  Novem- 
ber 2,  1889,  the  Pawnee  Hay  Company  and  S.  E.  Smith, 
for  value  received,  made  their  promissory  note  to  the  de- 
fendant, due  in  ninety  days,  at  ten  per  cent  interest  from 
maturity  until  paid,  for  $3,000.  The  defendants  repre- 
sented the  makers  to  be  solvent  and  itself  to  be  responsi- 
ble, in  assets  above  liabilities,  to  the  amount  of  $25,500, 
under  whidi  representations  the  plaintiff  in  error  pur- 
chased the  note  for  $2,939.33.  It  is  allied  that  these 
representations  were  false,  made  for  fraudulent  purposes, 
and  that  the  defendant  and  the  makers  of  the  note  were 
insolvent,  by  reason  of  which  the  plaintiff  in  error  offers 
to  rescind  its  contract,  tenders  back  the  note  to  defendant, 
deposits  it  with  the  clerk  of  the  court,  and  claims  the  sum 
of  $2,939.33  with  interest  at  seven  per  cent  from  Novem- 
ber 4,  1889. 

II.  On  November  25,  1889,  C.  D.  Dundas  made  his 
promissory  note  for  $1,600,  due  in  sixty  days,  with  interest 
at  ten  per  cent  afler  maturity,  payable  to  the  order  of  de- 
fendant. Prior  to  which  the  defendant,  by  its  officers, 
had  represented  to  the  plaintiff  that  it  was  loaning  money 
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to  Dundfls  on  his  notes,  which  were  well  secured  by  valid 
county  orders  drawn  in  favor  of  defendant  upon  Cass  and 
Lancaster  counties,  for  money  due  to  Dundas  from  said 
counties.  The  defendant,  by  its  officers,  had  also  repre- 
sented that  it  was  financially  responsible,  and  was  possessed 
of  assets  above  its  liabilities  to  the  amount  of  $25,500. 

On  November  29, 1889,  at  the  request  of  the  defendant, 
under  the  representations  stated,  the  plaintiff  bought  the 
note  of  Dundas,  paying  the  defendant  therefor  $1,679.02. 
Recently  the  plaintiff  was  informed,  and  now  alleges,  that 
the  defendant's  representations  as  to  the  security  of  the 
note  and  the  solvency  of  defendant,  were  false,  and  were 
knowingly  made  for  fraudulent  purposes.  By  reason  of 
which  the  plaintiff  rescinds  the  contract  and  purchase  of 
the  note,  and  hereby  tenders  the  note  back  to  defendant, 
and  deposits  the  same  for  that  purpose  with  the  clerk  of 
the  court,  and  claims  judgment  for  $1,579.02  with  interest 
at  seven  per  cent  from  November  29,  1889. 

III.  On  December  17,  1889,  C.  D.  Dundas  made  his 
promissory  note  for  $435,  due  in  sixty  days,  with  interest 
at  ten  per  cent  after  maturity,  payable  to  the  order  of  de- 
fendant, which  the  plaintiff,  on  Deceml)er  18, 1889,  bought 
for  the  sum  of  $428.99,  under  the  same  conditions  and 
representations  made  by  the  defendant  as  those  stated, 
which  contract  and  purchase  is  also  hereby  rescinded,  and 
the  note  tendered  back,  and  for  that  purpose  deposited  with 
the  clerk  of  the  court.  The  plaintiff  demands  judgment 
for  the  aggregate  sum  of  $4,947,34  with  interest  as  stated. 

On  January  28,  1890,  the  petition  of  A.  D.  Strunk, 
sheriff  of  Pawnee  county,  assignee  of  E.  F.  Hempstead, 
and  Reuben  Lipp,  his  successor,  as  assignee,  interveners  in 
the  suit,  set  up  that  on  December  21, 1889,  Hempstead  was 
the  sole  owner  of  the  Nebraska  State  Bank  of  Pawnee 
City,  and  was  aloQC  responsible  for  its  liabilities ;  that  on 
said  day  Hempstead  was  also  engaged  in  operating  the 
Pawnee  City  Electric  Light  Company  as  its  sole  owner 
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and  proprietor,  and  being  unable  to  meet  his  obligations, 
made  an  assignment  of  all  bis  property,  real  and  personal, 
including  the  electric  light  company's  plant,  and  the  ef- 
fects of  the  Nebraska  State  Bank,  for  the  benefit  of  his 
creditors,  to  A.  D.  Stnink,  sherifP  of  Pawnee  coanty,  who 
accepted  the  trust  and  took  possession  of  the  property; 
that  on  December  30,  1889,  Hempstead  filed  in  the  office 
of  the  county  judge  an  inventory  of  his  property,  and  the 
county  judge  gave  notice  to  creditors  to  meet  at  his  office 
at  1  o'clock  P.  M.,  January  14,  1890;  that  on  January 
13  the  plaintiff  commenoed  its  action  attadiing  certain  real 
and  personal  property  in  the  hands  of  Strunk,  assignee, 
and  serving  notice  of  garnishment  upon  him  on  the  fol- 
lowing affidavit,  dated  January  10,  1890 : 

''A.  P.  Hopkins,  president  of  the  plaintiff,  deposes  and 
says  that  the  plaintiff  has  commenced  an  action  against  the 
defendant  in  the  district  court  of  Pawnee  county  to  recover 
$4,947.34  now  due  and  |Miyable  to  the  plaintiff  from  de- 
fendant on  demand  for  money  had  and  received  by  defend- 
ant to  the  plaintiff's  use  in  the  year  1889,  to-wit,  No- 
yember  4,  $2,939.33;  November  29,  $1,579.02;  December 
18,  $428.99;  that  said  claim  is  just^  and  that  he  ought,  as 
he  believes,  to  recover  thereon  the  sum  of  $4,947.34,  and 
that  the  said  defendant  has  property  and  rights  in  action 
which  it  conceals;  that  the  defendant  has  disposed  of  its 
property  with  the  intent  to  defraud  its  creditors;  that  the 
defendant  fraudulently  contracted  the  debt  and  incurred 
the  obligations  for  which  said  suit  is  about  to  be  brought; 
that  A.  D.  Strunk,  sheriff  of  Pawnee  county,  as  affiant  be- 
lieves, within  said  county,  has  property  of  the  defendant  io 
his  possession,  which  an  officer  cannot  come  at  for  levy 
thereupon  of  an  order  of  attachment,  consisting  of  the 
books  and  papers  of  defendant,  notes,  mortgages,  bills  re- 
ceivable, other  evidence  of  indebtedness,  money,  accounts 
of  overdrafts,  chattels  of  various  description  of  which 
affiant  cannot  give.    And  further  deposes  and  says  that  the 
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sheriff,  by  reason  of  his  interest  in  the  subject-matter  of 
this  litigation  and  his  relation  to  the  property  to  be  at- 
tached, and  because  he  must  be  served  as  a  garnishee  in 
this  action,  will  not,  and  cannot,  faithfully  perform  his  du- 
ties in  this  action  about  to  be  commenced^  and  should  not 
be  required  or  allowed  to  serve  process  therein.'' 

The  order  of  attachment,  and  notice  as  garnishee  to  the 
sheriff,  issued  to  the  coroner  January  13,  1890,  was  re- 
turned as  follows :  '' Received  this  order  January  14, 1890, 
and  not  being  able  to  come  at  the  property  of  the  Nebraska 
State  Bank,  claimed  to  be  in  the  possession  of  the  sheriff 
of  Pawnee  county,  on  January  15,  1890,  at  11  A.  M.,  I 
served  on  the  sheriff  a  certified  copy  of  the  order,  and  a 
written  notice  to  appear  on  April  14,  1890,  and  answer 
therein  as  required,  a  copy  of  which  is  herewith  returned. 

''Also,  on  the  same  day,  at  1 1: 30  A.  M.,  in  the  presence 
of  J.  C.  French  and  W.  H.  Mahan,  two  disinterested  resi- 
dents of  the  county,  I  attached  the  real  estate :  '  B^inning 
at  the  northeast  corner  of  lot  1  in  block  2  in  Pawnee  City, 
according  to  the  record  plat  thereof,  running  thence  west 
77  feet,  thence  south  22  feet,  thence  east  77  feet,  thence 
north  22  feet  to  the  place  of  beginning.  Also  the  south 
one-third  of  lots  1,  2,  and  3  in  block  13  in  Pawnee  City, 
according  to  the  recorded  plat.  And  after  administering 
an  oath  to  the  appraisers,  French  and  Mahan,  to  make  a 
true  inventory  and  valuation  of  said  real  estate  in  writ- 
ing, I  did  then,  with  them,  make  an  inventory  and  ap- 
praisement of  the  same  which  is  herewith  returned ;  and 
also  at  the  same  time  posted  upon  each  of  said  tracts  a  duly 
certified  copy  of  this  order,  there  being  no  occupant 
tliereon.'  First  tract  appraised  at  $5,000,  second  tract  at 
♦6,000.'* 

On  January  14,  the  creditors,  eighty  in  all,  met  at  the 
county  judge's  oiSce  and  chose,  by  ballot,  Reuben  Lipp  to 
succeed  Strunk  as  assignee,  which  choice  was  approved. 
On  January  21,  following,  Strunk  and  Lipp  entered  an 
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iuventory  and  appraisement  of  the  entire  estate  of  Hemp- 
stead to  the  county  court,  and  within  two  days  Lipp  filed 
his  bond  in  $70,000,  more  than  double  the  amount  of  tlie 
appraised  value  of  the  estate  assigned,  to  the  satisfaction  of 
the  county  judge,  which  bond  was  deposited  with  the 
county  clerk. 

That  said  assignment  having  been  made  for  the  benefit 
of  all  the  creditors,  by  reason  of  the  plaintiff^s  attachment 
aud  garnishment  proceedings  the  sheriff  was  prevented 
from  turning  over  to  his  successor,  as  assignee,  the  property 
attached  and  garnished,  and  prevented  from  discharging 
his  trust  as  assignee. 

The  interveners  ask  that  the  assignment  of  Hemj)stead 
be  decreed  valid,  and  that  the  attachment  of  the  plaintiff, 
and  all  garnishments  under  it,  be  discharged,  and  that  the 
assignees  be  decreed  to  be  in  possession  of  all  the  property 
for  the  purpose  of  an  equal  division  and  payment  to  all 
the  creditors. 

On  January  28,  following,  the  intervening  parties  moved 
to  dissolve  the  attachment  and  to  discharge  the  attached 
property  and  garnishee,  for  the  reason  that  the  facts  state<l 
in  the  affidavit  for  the  attachment  are  not  sufficient  to  jus- 
tify the  same  and  the  statements  therein  are  untrue ;  and 
because  the  property  at  the  time  of  the  attachment  was  in 
the  possession  and  control  of  the  assignee  of  Hempstead, 
the  owner  of  the  defendant  bank,  under  a  valid  deed  made 
for  the  benefit  of  all  of  his  creditors,  and  Lipp  is  the  duly 
qualified  successor  and  and  assignee  of  Hempstead. 

On  January  29,  following,  the  defendant  moved  the  dis- 
charge of  the  attachment  as  to  the  whole  of  the  property 
attached  on  like  grounds. 

On  February  16,  following,  the  plaintiff  moved  that  the 
petition  of  the  parties  intervening,  and  all  motions  by 
them,  be  stricken  from  the  files  for  the  reason  that  the  same 
have  been  presented  without  leave,  by  parties  without  in- 
terest in  the  subject-matter  of  the  action. 
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On  February  17,  following,  the  intervening  parties 
answered  the  plaintiff's  petition  denying  the  allegations, 
bot  setting  np  that  Hempstead  indorsed  and  sold  to  the 
plaintiff  the  notes  described,  and  before  the  commencement 
of  this  suit,  indoSrsed  to  the  plaintiff  as  collateral  security 
fourteen  other  notes  amounting  to  $2,939.94 ;  also  certain 
orders  from  C.  D.  Dundas  which  the  plaintiff  retained  in 
possession  without  rendering  them  to  the  assignee  of  Hemp- 
stead ;  that  the  plaintiff  was  collecting  the  notes  and  county 
orders  and  applying  the  proceeds  upon  other  notes  which 
were  indorsed  and  sold  by  Hempstead  to  the  plaintiff  along 
with  those  described  in  his  petition. 

On  April  29,  1890,  there  was  a  trial  to  the  court,  on  the 
motions  and  issues  submitted,  the  defendent  making  de- 
fiinlt  of  appearance  and  defense,  the  court  held  that  the 
plaintiff's  attachment  be  sustained  against  the  defendant, 
the  Nebraska  State  Bank  of  Pawnee  City,  and  that  the 
defendant's  motion  to  discharge  attachment  be  overruled, 
to  which  the  defendant  and  the  interveners  duly  excepted. 
It  was  also  held  that  the  motion  to  strike  the  intervener's 
petition  from  the  files  be  overruled,  and  that  Strunk  and 
Lipp  be  permitted  to  intervene  and  defend  the  action,  and 
prosecute  their  motion  to  discharge  the  attachment  and  for 
release  of  the  property,  to  which  the  plaintiff  duly  ex- 
cepted. It  was  further  held  that  the  intervener's  motion 
be  sustained,  and  that  the  property  attached  in  the  hands 
of  Strunk,  assignee  and  garnishee,  be  discharged  and  re- 
leased, to  which  the  plaintiff  duly  excepted. 

The  plaintiff  in  error  assigns  its  objection  that  Strunk 
and  Lipp  should  not  have  been  permitted  to  intervene,  and 
prosecute  their  motion  for  the  discharge  of  the  attachment, 
which  motion  should  have  been  overruled. 

It  appears  from  the  record  that  on  September  9,  1885, 
the  defendant  filed  in  the  office  of  the  county  clerk  of 
Pawnee  county,  articles  of  incorporation  : 

*'For  the  purpose  of  carrying  on  the  business  of  bank- 
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ing  under  the  corporation  laws  of  Nebraska,  the  subscribers 
to  the  capital  stock  of  the  corporation  adopted  the  follow- 
ing articles  of  incorporation : 

"  1.  The  name  and  title  of  Nebraska  State  Bank. 

''  2.  The  place  and  location  of  its  general  business  trans- 
actions, Pawnee  City,  in  Pawnee  county. 

**  3.  The  general  nature  of  its  business,  the  purchase  and 
sale  of  bills  of  exchange,  receiving  deposits,  and  discount- 
ing notes,  with  such  other  business  as  is  generally  trans- 
acted by  bankers. 

'^4.  The  authorized  capital  stock  shall  be  $50,000,  divided 
into  shares  of  $100  each,  one-half  of  which  shall  be  paid 
in  on  October  26,  1885,  and  the  remainder  in  installments 
at  such  times  as  the  board  of  directors  may  order. 

''5.  The  commencement  of  the  corporation  shall  be 
October  26,  1885,  and  the  termination  October  26,  1915. 

''  6.  The  highest  indebtedness  the  incorporation  shall  at 
any  time  assume,  exclusive  of  bank  deposits,  shall  be 
$25,000. 

**  7.  The  afiairs  of  the  corporation  shall  be  conducted  by 
a  board  of  directors  of  not  less  than  three,  who  shall  be 
elected  annually  on  October  26,  provided  that  each  share 
of  stock  shall  entitle  the  holder  to  one  vote. 

'^  8.  The  board  of  directors,  a  majority  of  whom  shall 
be  a  quorum  to  do  business,  shall  elect  one  of  their  number 
to  be  president,  and  shall  appoint  a  cashier  and  such  other 
officers  and  clerks  as  may  be  required  to  transact  business. 
They  shall  also  have  power  to  make  and  adopt  necessary 
by-laws  to  govern  the  same,  provided  that  each  share  of 
stock  shall  entitle  the  holder  to  one  vote. 

"September  9,  1885. 

"  (Signed)  W.  C.  Henry. 

«'A.  H.  Henry." 

It  also  appears  from  the  record  that  on  December  21, 
1889,  E.  F.  Hempstead  made  the  following  assignment  of 
h'lti  property; 
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**  Know  all  men  by  these  presents,  that  whereas  I,  E. 
F.  Hempstead,  of  Pawnee  county,  Nebraska,  sole  owner 
of  the  Nebraska  State  Bank,  am  indebted  in  considerable^ 
sams  of  money  and  have  become  unable  to  pay  and  dis- 
chage  the  same  with  punctuality,  or  in  full,  and  de- 
siroOs  of  making  a  fair  and  equitable  distribution  of  all  my 
property  and  effects  not  exempt  from  attachment  and  exe- 
cution, among  my  creditors,  do  hereby,  in  consideration  of 
the  premises  and  of  the  sum  of  one  dollar  to  me  in  hand 
paid,  convey  to  the  sheriff  of  Pawnee  county,  Nebraska, 
A.  D.  Strunk,  the  following  described  real  estate,  situate  in 
said  county : 

'^Bank  property. — All  that  parcel  of  land  beginning  at 
the  northeast  corner  of  lot  1  in  block  2,  in  Pawnee  City, 
and  thence  running  west  77  feet,  thence  south  22  feet,  thence 
east  77  feet,  and  thence  22  feet  north  to  the  place  of  begin- 
ning, with  all  the  appurtenances  thereunto  belonging. 

''All  lot  10  in  block  19,  in  North  Pawnee  City,  according 
to  the  recorded  plat.  Also  lots  1,  4,  and  5  in  block  1,  in 
North  Pawnee  City,  this  being  the  homestead  of  the  grantor, 
oat  of  which  he  reserves  his  homestead  right  of  |2,000. 

''Also  the  south  third  of  lots  1,  2,  and  3  of  block  13,  of 
Pawnee  City,  including  the  electric  light  plant  thereto  at- 
tached, with  all  franchises,  lamps,  poles,  wires,  and  prop- 
erty of  every  description  whatever. 

"Also  section  36,  township  8,  range  14  west,  situate  in 
Kill  Creek  township,  of  Osborn  county,  Kansas,  together 
with  all  my  personal  property  of  every  name  and  descrip- 
tion, excepting  only  such  as  is  exempt  from  attachment 
and  execution. 

"This  conveyance  is  made  in  trust  for  the  use  and  ben- 
efit of  all  my  creditors  and  in  conformity  to  an  act  of  the 
l^islature,  entitled  'An  act  regulating  the  voluntary  as- 
signment for  the  benefit  of  creditors,  proceedings  there- 
under, and  to  prevent  the  fraudulent  violation  of  the  same, 
approved   February  26,  1883.'     And  the  said  trustee  is 
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hereby  authorized  and  directed  to  take  possession  of  all 
my  said  real  and  personal  estate  not  exempt  by  law  and  to 
sell  and  dispose  of  the  same  and  to  convert  it  into  money 
and  apply  the  avails  thereof:  First,  to  the  payment  of  any 
public  tax  or  assessment  charged  against  myself  on  said 
property;  second,  the  payment  of  the  fees  and  allow- 
ances of  the  assignee,  the  county  judge,  sheriff,  and  other 
officers;  third,  the  payment  of  preferred  claims;  fourth, 
the  balance  to  be  divided  equally  among  my  creditors. 

^'The  real  estate  claimed  by  me  as  exempt  is  a  two- 
thousand-dollar  interest  as  homestead  to  lots  1,  4,  and  5  of 
block  1,  of  North  Pawnee  City,  Nebraska. 

"E.  F.  Hempstead." 

The  order  of  attachment,  based  upon  the  claim  that  the 
indebtedness  of  the  defendant  was  fraudulently  contracted, 
and  that  there  was  a  fraudulent  assignment  of  its  property 
to  the  sheriff,  is  supported  by  the  supplemental  affidavits 
of  A.  P.  Hopkins,  William  G.  Maul,  and  Alfred  Millard, 
officers  of  the  plaintiff  in  error,  and  that  of  J.  K.  Goudy, 
showing  the  condition  of  the  defendant  bank  at  the  close 
of  business,  October  30,  1889,  as  sworn  to  and  published 
by  its  officers : 

BB80URCE8. 

Loans  and  discounts f34,552  41 

Overdrafts,  secured  and  unsecured 2,747  26 

Other  stocks,  bonds,  and  mortgages 1,600  00 

Due  from  national  banks 1,283  63 

Assets  not  enumerated 3,000  00 

Real  estate,  furniture,  and  fixtures 7,000  00 

Current  expense  and  taxes  paid 2,603  04 

Checks  and  other  cash  items 1,448  13 

Bills  of  other  banks 1,859  00 

Fractional  paper  currency,  nickels,  and  cents ..  8  09 

Specie 413  05 

Legal  tender  notes 500  00 

Total $57,014  61 
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Capitar Stock  paid  in $21,000  00 

Undivided  profits ; 2,373  00 

Deposits  subject  to  check 9,016  91 

Demand  certificates  of  deposit 18,871  61 

Notes  and  bills  rediscounted 15,572  86 

Total $67,014  61 

In  rebuttal,  it  appears,  from  the  a£Sdavit  of  S.  Ed. 
Smith,  that  from  January  1, 1887,  to  July  1,  1889,  he  was 
engaged  in  the  banking  business  with  E.  F.  Hempstead, 
under  the  name  and  style  of  the  Nebraska  State  Bank ; 
that  DO  stock  was  ever  issued  by  the  bank,  and  that  he 
never  owned  any  shares  of  stock  in  the  bank ;  that  on 
July  1,  1889,  he  disposed  of  his  interest  in  the  bank  to  E. 
F.  Hempstead,  and  from  that  time  until  its  failure,  De- 
cember 21,  1889,  he  had  no  connection  with  it  except  as 
cashier  for  Hempstead  at  such  odd  times  as  he  was  needed; 
that  he  was  only  in  the  bank  occasionally,  and  did  not  pre- 
tend to  keep  informed  as  to  its  business;  that  on  September 
1,  1889,  he  called  on  Messrs.  Hopkins  and  Maul,  at  the 
plaintiff's  bank  in  Omaha,  and  represented  that  he  had 
met  with  losses,  but  made  no  representation  that  he  was 
solvent,  or  that  the  hay  company  was  solvent,  nor  did  he 
in  any  manner  attempt  to  mislead  them  in  regard  to  the 
status  of  the  hay  company,  but  told  them  that  Hempstead 
had  drawn  money  out  of  the  bank  and  put  it  into  the 
electric  light  company,  and  into  a  residence  for  himself; 
and  probably  also  that  Hempstead  was  solvent,  as  he  then 
fully  believed  that  to  be  true;  that  he  represented  that  it 
was  on  account  of  his  losses  in  the  hay  business,  and  the 
withdrawal  of  money  by  Hempstead,  that  the  bank  was 
compelled  to  carry  so  heavy  an  amount  of  rediscounts; 
that  he  made  no  representation  as  to  the  responsibility  of  the 
rediscount  paper,  generally,  as  he  was  not  then  informed 
about  it;  that  he  did  not  remember  that  the  Dundas  loans 


304  NEBRASKA  REPORT&         [Vol.  33 


Com.  Natl.  Bank  t.  Neb.  State  Bank. 


were  mentioned^  but  explained  to  them  about  the  Duer 
paper,  and  other  overdue  paper  in  litigation. 

From  this  interview,  the  plaintiff  concluded  that  the 
Nebraska  State  Bank  should  furnish  it  further  collateralsy 
whichy  soon  after,  were  furnished.  Affiant  was  in  the  state 
of  Illinois  when  the  assignment  was  made,  knew  nothing 
of  it,  and  had  no  interest  in  the  property  conveyed,  of 
which  E.  F.  Hempstead  was  the  sole  owner  at  the  time 

It  appears  also  from  the  affidavit  of  £.  F.  Hempstead, 
that  on  December  21, 1889,  he  was  the  actual  and  sole 
owner  of  the  Nebraska  State  Bank,  defendant,  and  that 
neither  S.  Ed.  Smith,  nor  any  other  person,  bad  any  inter- 
est of  any  kind  therein ;  that  the  only  relation  Smith  had 
borne  to  the  bank  after  July  1, 1889,  was  that  of  a  cashier 
on  a  stated  salary,  working  for  affiant,  and  was  authorised 
to  sign  commercial  paper  as  cashier ;  that  no  stock  was 
ever  issued  by  the  bank,  and  that  Smith  never  owned  any 
shares  of  stock  therein ;  that,  so  far  as  affiant  represented 
in  March,  1889,  the  Pawnee  Hay  Company  and  Smith 
had  a  large  amount  of  hay  on  hand,  ready  for  market, 
which  when  sold  would  pay  their  obligations,  he  believed 
the  same  to  be  true,  and  but  for  a  depression  in  the  market 
with  unfavorable  weather  which  caused  1,200  tons  to  be 
wasted  and  lost,  would  have  proved  true ;  that  during  the 
summer  of  1889  the  hay  company  and  Smith  paid  $3,000 
of  the  $6,000  of  their  paper  discounted  by  the  plaintifi*; 
that  affiant  told  the  plaintiff  and  its  officers  that  the  de- 
fendant bank  was  secured  by  orders  for  warrants  on  the 
different  counties  where  Dundas  was  working  as  a  bridge 
contractor,  authorizing  the  county  clerks  to  pay  to  the 
Nebraska  State  Bank  whatever  sums  were  owing  to  Dun- 
das; that  he  had  such  orders  for  warrants  to  be  issued,  and 
sent  them  to  the  counties,  and  believed  the  plaintiff  may 
yet  realize  a  large  amount  of  money  thereon  ;  that  he  fully 
believed  that  the  loans  were  good  and  secured;  that  within 
the  past  year  Dundas  has  paid  and  taken  up  notes  of 
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$3,000;  that  affiant  never  represented  that  he  only  let 
Dondas  have  money  when  such  orders  were  deposited. 

At  the  time  of  making  this  assignment  affiant  was  the 
only  person  interested  in  the  bank,  or  who  had  authority  to 
make  an  aasignment 

It  is  objected  by  the  plaintiff  in  error  that  the  inter- 
vention and  appearance  of  Strunk  and  Lipp  were  not 
sanctioned  by  any  claim  of  interest  in  the  matter  in  litiga- 
tion ;  that  the  debt  of  the  defendant,  for  money  loajned  to 
it,  was  wholly  foreign  to  any  individual  interest  set  up  by 
the  intervenors,  who  were  without  any  l^al  motive  to  in- 
tervene in  the  matter  in  controversy,  or  the  attachment 
laid  on  the  property  in  controversy.  The  property  was 
in  the  hands  of  the  interveners  as  assignees  of  the  plaint- 
iff's debtor;  in  fact,  for  the  benefit  of  all  the  creditors.  This 
fact  is  not  disputed.  Section  38  of  chapter  6  of  the  Com- 
piled Statutes,  p.  87,  provides:  ''(Suits  by  assignee.) — The 
assignee  shall  have  full  power,  except  as  in  this  act  other- 
wise provided,  to  sue  for  and  recover  in  his  own  name  as 
asaignee  all  and  singular  the  estate,  property  and  effects, 
real  and  personal,  and  amounts  owing  upon  choses  in  ac- 
tion, and  to  execute  and  give  releases  and  acquittances 
and  discharges,  and  generally  to  do  all  manner  of  things 
requisite  and  convenient  for  the  speedy  and  effectual  collec- 
tion of  the  estate  which  the  assignor  or  assignors  might  or 
could  have  made,  given,  or  done  if  such  assignment  had 
not  been  made.^'  This  authority,  we  hold,  entitles  the 
parties  to  plead  as  interveners  in  this  action,  as  represent- 
ing the  defendant  in  interest  and  the  creditors  of  the  as- 
signor. It  is  believed  to  be  the  proper  rule  that  a  voluntary 
assignment  for  the  benefit  of  creditors,  if  valid,  is  not  a 
mere  agency  of  the  debtor,  but  that  it  remains  as  a  trust  for 
the  benefit  of  the  creditors. 

In  the  action  of  Lininger  v,  Raymond,  12  Neb.,  170, 
Justice  Maxwell,  who  delivered  the  opinion,  held  that 
"  where  the  debtor  parts  with  all  control  of  his  property, 
23 


306  NEBRASKA  REPORTS.         [Vol.  33 


Com.  Natl.  Bank  v.  Neb.  State  Bank. 


and  devotes  it  absolutely  to  the  payment  of  his  debts  with- 
out reservation,  the  advantage  to  the  creditors  is  clear  and 
direct^  and  although  there  may  be  delay  in  the  payment  of 
the  debts,  still  the  assignment  is  not  fraudulent  and  will 
not  be  declared  void.  The  assignee  is  a  trustee  for  the 
creditors.  Under  his  assignment  he  may  sue  for  and  re- 
cover any  money  or  property  belonging  to  the  trust  estate, 
no  matter  where  the  same  may  be.'' 

The  question  was  again  more  elaborately  considered,  by 
the.  same  justice,  in  the  case  of  Smith  r.  Jones  d  al.,  18  Neb., 
481,  and  it  was  admitted  that  in  England  the  ^'courts  seem 
to  hold  that  primarily  such  assignments  do  not  create  a  trust, 
nor  clothe  the  creditors  with  the  character  oeduia  qui  trust- 
ent,  but  merely  make  the  assignee  an  agent  of  the  debtor  to 
dispose  of  and  apply  the  property  under  the  debtor's  di- 
rections; yet  in  this  country  it  is  held  that  a  voluntary 
assignment  for  the  benefit  of  creditors,  if  valid,  is  not  a 
mere  agency  of  the  debtor,  but  creates  trust  relations,  and 
the  creditors  are  the  beneficiaries.  The  assignee,  therefore, 
can  maintain  an  action  to  protect  the  trust  estate."  (1  Johns. 
Ch.  [N.  Y.],  119;  4  Id.,  136;  Id.,  523;  4  Pick.  [Mass.], 
518;  8  Id.,  113;  18  Id.,  46;  5  Watts  [Pa.], 343 ;  38  Ala., 
370.) 

In  this  view  we  conclude  that  Lipp,  the  assignee  in  of- 
fice, by  virtue  of  his  election  under  the  statute,  was  a  party 
interested,  or  at  least  claiming  an  interest  in  the  matter  in 
litigation,  and  as  such  entitled  to  intervene  in  the  action, 
and  to  become  a  party  thereto  under  the  provisions  of  sec 
2  of  chap.  100  of  the  Session  Laws  of  1887;  and  that  it 
was  his  duty  so  to  intervene  under  the  provisions  of  sec 
38  of  chapter  6,  Compiled  Statutes  of  1889. 

It  clearly  appears  from  the  affidavits  preserved  in  the 
bill  of  exceptions  that  the  defendant  bank  was  never  duly 
or  otherwise  organized  as  a  corporation  under  the  laws  of 
this  state.  There  does  not  appear  to  have  been  either  cap- 
ital stock  divided  into  shares,  paid  in,  or  otherwise;  nor  a 
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board  of  directors,  nor  other  oflBcer,  or  oflBcers,  capable  of 
doing  business  as  a  banking  corporation. 

The  principal  question  presented  by  the  record  and  ar- 
gument of  counsel  is,  whether  the  property  levied  on  un- 
der the  plaintiff's  attachment,  as  well  as  that  in  the  hands 
of  the  assignee  at  the  time  of  the  service  of  the  summons 
in  garnishment  upon  him,  passed  to  the  assignee  under  and 
bj  virtue  of  the  deed  of  assignment  of  E.  F.  Hempstead  ? 
There  is  but  little  evidence  as  to  the  title  of  the  real  prop- 
erty ;  none  whatever  even  tending  to  show  title  to  any  of 
it  in  the  real  or  pretended  Nebraska  State  Bank  of  Paw- 
nee City.  From  the  affidavits  of  W.  C.  Henry  and  S.  E. 
Smith,  it  appears  that  the  paper  title  to  the  lot  upon  which 
the  business  of  banking  was  carried  on  was,  at  the  date  of 
the  assignment,  in  E.  F.  Hempstead,  and  not  in  the  bank. 
Ab  to  the  other  parcels  of  real  property,  there  is  really  no 
evidence  where  the  paper  title  was ;  but  as  they  were  de- 
scribed in  the  deed  of  assignment  of  E.  F.  Hempstead,  T 
think  that,  until  there  is  at  least  some  evidence  to  the  con- 
trary, it  will  be  presumed  that  the  title  was  in  him.  This 
uppn  the  ground  that  in  this  court  all  doubtful  facts  will 
generally  be  construed  in  such  a  way  as  to  uphold  the 
judgment  of  the  court  below.  As  to  the  chattel  property 
contemplated  by  the  deed  of  assignment,  it  was  the  prop- 
erty of  the  assignor  only  upon  the  theory  that  the  Nebraska 
State  Bank  of  Pawnee  City  was  merely  a  name  assumed 
by  him.  This,  as  a  matter  of  fact,  was  true,  but  it  is 
equally  true  that,  in  the  transaction  of  the  business  with 
the  plaintiff,  upon  which  the  indebtedness  for  which  the 
suit  was  brought  (as  well  as  that  with  the  other  creditors 
severally,  for  whose  benefit,  as  well  as  that  of  the  plaintiff, 
the  assignment  was  made),  he  assumed  to  act  as  the  presi- 
dent of  a  banking  corporation  legally  incorporated,  and 
doing  business  as  such.  It  cannot  be  disputed  that  in  a 
proper  case,  presented  by  appropriate  pleadings,  he  would 
be  estopped  to  deny  the  truth  of  such  assumption,  or  to 
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avail  himself  of  the  fact  that  it  was  false.  But  while  I 
am  not  entirely  without  some  d^ree  of  donbt^  I  conclude 
that  this  is  not  a  case  for  the  application  of  the  doctrine  of 
estoppel.  The  right  of  a  debtor,  who  is  unable  to  paj  his 
debts,  to  make  an  assignment  of  all  his  property  to  be 
equally  distributed  among  his  creditors  in  proportion  to 
their  several  demands  is  a  right  to  be  upheld  when  possi- 
ble and  its  exercise  encouraged ;  and  while  he  may  be  es* 
topped  to  make  such  disposition  of  his  property  by  judg- 
ment or  deed,  he  cannot  be,  by  mere  conduct,  or  matter  of 
estoppel  in  pais. 

The  deed  of  assignment  was  executed,  acknowledged, 
and  delivered  on  the  21st  day  of  December,  1889.  At 
that  date  there  was  neither  deed  nor  record  standing  in  the 
way  of  such  assignment;  the  plaintiff's  affidavit  for  attach- 
ment being  made  January  10,  1890  and  filed  three  days 
later.  It  is  not  claimed,  nor  could  it  be,  that  £.  F. 
Hempstead,  or  his  assignee,  had  committed  any  act,  or 
failed  in  any  duty,  proper  to  be  considered  in  this  case, 
between  the  date  of  the  assignment  and  that  of  the  attach- 
ment. So  that  the  status  at  the  date  of  the  assignment  is 
alone  to  be  considered  in  the  application  of  the  law  to  this 
case. 

If  it  be  admitted,  which  I  think  it  must  under  the 
proofs,  that  Hempstead  was  largely  indebted,  that  his  cred- 
itors were  numerous,  that  he  was  unable  to  pay  his  debts 
promptly  and  in  full,  and  that  he  was  the  owner  of  a  large 
amount  of  property,  real  and  personal,  it  follows  that  it 
was  his  duty,  as  well  as  his  right,  to  make  a  general  assign- 
ment, with  the  qualities  provided  by  statute,  the  first  of 
which  is  that  it  ''shall  be  of  all  the  property,  real  and  per- 
sonal, of  the  assignor  therein  named,  wherever  situated,  ex- 
cept so  much  thereof  as  may  be  exempt  from  levy  and  sale 
on  execution  under  the  general  laws  of  the  state.''  It 
made  no  difference  that  he  had  by  his  conduct  held  out  to 
the  world  in  general,  and  to  part  or  all  of  his  creditors  in 
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particular^  that  part  or  all  of  such  property  was  the  prop- 
erty of  a  bank.  Neither  the  letter  nor  the  spirit  of  our 
assignment  law  will  permit  sach  oonduct  to  stand  in  the 
way  of  its  execution  and  full  operation.  Otherwise  the 
object  and  purpose  of  the  assignment  law  would  be  de- 
feated in  all  cases  similar  to  the  one  at  bar.  Unless  an 
assignment  executed  by  Hempstead  would  convey  the  title 
to  the  property  in  question^  then  it  was  entirely  without 
the  scope  of  the  assignment  law,  for  there  was  no  other 
person,  either  natural  or  artificial,  in  existence  who  could 
assign  it.  The  right  to  make  an  assignment  in  trust  for 
the  benefit  of  its  creditors  doubtless  exists  in  a  corporation 
but  it  can  only  be  exercised  by  the  corporation  itself  and 
not  by  its  president  by  virtue  of  his  general  powers  as 
such.  So,  even  were  it  possible  that  the  conduct  of  Hen&p- 
stead  might  for  certain  purposes  and  the  aid  of  the  doctrine 
of  estoppel  make  him  the  president  of  a  bank,  it  could  not 
furnish  him  with  a  board  of  directors  nor  empower  him  to 
perform  any  act  l^ally  vesting  in  such  board.  (See  Bur- 
well  on  Assignments,  sea  64.) 

As  hereinbefore  stated,  the  assignment  law  in  force  at 
the  date  of  the  assignment,  and  still  in  force,  requires  all 
assignments  under  it  to  be  of  all  the  property  of  the  as- 
signor not  exempt  from  execution.  It  also  forbids  aill 
preferences  of  one  debt  or  creditor  above  another,  except  in 
the  instance  of  a  laborer's  wages  to  a  small  amount.  Also 
by  requiring  all  assignments  to  be  made  to  the  sherifi*  of 
the  county,  it  renders  favoritism  in  the  personnel  of  the 
assignee  impossible  and  places  the  execution  of  the  assign- 
ment in  the  hands  of  a  joo^i-officer  who  is  under  a  suffi- 
cient bond  for  the  faithful  execution  imposed  by  the  trust 
contemplated  by  such  assignment.  The  law  thus  provides 
what  is  believed  to  be  the  cheapest,  fairest,  and  most  equi- 
table method  of  distributing  the  property  and  assets  of  an 
insolvent  or  failing  debtor  among  his  creditors,  and  the 
courts  will  give  it  a  liberal  as  well  as  an  intelligent  con- 
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Btruction.     The  order  and  judgment  of  the  district  court 
assigned  for  error  is 

Affirmed. 


The  other  judges  concur. 


Prentiss  D.  Cheney  v.  William  Wagneb. 

[Filed  Octobbb  28, 1891.] 

1.  Speoiflo  Ferformanoe :  Waf^bb  of  Bbnefits  TJkdeb  a 
Deobee.  One  W.  brought  an  action  against  C  for  specific 
,  performance  of  a  contract  for  the  sale  of  land.  He  alleged  in  his 
petition  that  "on  the  2d  and  12th  days  of  October,  1882,  he  paid 
the  installments  of  both  principal  and  interest,  dne  in  three  and 
four  years  after  said  last  mentioned  date,  at  the  office  of  Russell 
A  Holmes,"  etc.,  and  had  duly  performed  the  oooditiona  of  the 
contract  on  his  part.  The  conrt  rendered  a  decree  of  specific 
performance  in  his  favor,  whereupon  he  withdrew  the  money 
placed  with  Russell  &  Holmes  for  C.  Held^  An  abandonment 
of  the  benefit  of  the  decree. 


52.  ;  .     In  this  case  the  conrt  will  not  consider  whether 

or  not  Russell  A  Holmes  are  liable  to  G.  for  the  money. 

8.'  — — :  ■  :  Costs.    The  court  below  granted  W.  relief  on 

the  condition  that  he  pay  the  amount  with  seven  per  cent  inter- 
est to  the  clerk  of  the  court  within  sixty  days.  ifeU,  That  as 
C.  was  entitled  to  the  consideration  for  the  land  without  further 
cost,  that  W.  must  pay  interest  at  the  contract  rate,  aU  costs  in 
both  courtSi  and  the  sum  of  one  hundred  dollars  to  Cheney's 
attorneys. 

Error  to  the  district  court  for  Johnson  county.  Tried 
below  before  Broady,  J. 

Chas.  E.  MagooUy  for  plaintiff  in  error,  cited :  8ch, 
Dist,  V.  Randal! f  6  Neb.,  411 ;  Aspinwall  v.  Sabiriy  22  Id., 
77 ;  Keeler  v,  EUton,  Id.,  311 ;  Eaton  v.  Hasty,  6  Id,,  419 ; 
HoiU  V.  Holcolmb,  3  F^ost  [N.  H.],  554 ;  Borden  v.  Fitchy 
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15  Johns.  [N.  T.],  145;  Lawrence  v,  Jarvia,  32  III.,  310; 
Shelion  v.  Tiffin,  6  How.  [U.  8.],  186,  188;  O'Donohue  v. 
Hendrix,  13  Keb.,  266. 

8.  P,  Davidson,  contra,  cited:  Keder  e.  Elsion,  22  Neb., 
312. 

Maxwell,  J. 

This  case  was  before  this  court  in  1884  and  is  reported 
in  16  Neb.,  202,  the  decree  of  the  court  below  to  enforce 
the  contract  being  affirmed.  In  that  case  it  was  alleged  by 
Wagner  in  his  petition,  that  after  plaintiff  purchased  said 
contract  as  above  mentioned,  to-wit,  on  the  2d  and  1 2th 
days  of  October,  1882,  he  paid  the  installments  of  both 
principal  and  interest,  due  in  three  and  four  years  after  said 
last  mentioned  date,  at  the  office  of  Russell  &  Holmes,  Te- 
cumseh,  Nebraska,  where  said  notes  are  made  payable,"  etc. 
These  allegations,  with  others  in  the  petition,  were  duly 
verified  by  Wagner  and  supported  by  testimony,  and  were 
relied  upon  by  the  district  court  in  rendering  its  judgment, 
and  by  this  court  in  affirming  the  same.  Immediately 
^afler  the  affirmance  of  the  judgment  by  this  court  Wagner 
went  to  the  bank  of  Russell  &  Holmes  and  withdrew  the 
deposit  upon  which  he  had  obtained  the  decree.  There- 
upon Cheney  filed  a  petition  to  vacate  the  decree.  Issues 
were  joined,  and  on  the  hearing  the  court  below  rendered 
judgment  as  follows : 

"And  now,  on  this  24th  day  of  December,  A.  D.,  1 887,  the 
hearing  hereof  was  completed  over  the  objections  and  excep- 
tion of  said  Wagner,  aud  the  court  finds  generally  for  said 
Cheney,  and  that  the  decree  herein  at  the  April  term,  1884, 
was  obtained  by  said  Wagner  on  the  faith  that  he  would 
let  said  Cheney  have  the  $290  deposited  with  Russell  & 
Holmes  before  that  time;  that  the  court  then  considered 
said  $290  said  Cheney's  money  and  as  part  payment  for 
the  land,  and  on  this  faith  thereof  made  said  decree;  that 
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after  naid  decree  was  entered,  said  Wagner  took  and  con- 
verted said  money  to  his  own  use,  which  operated  as,  and 
was  a  fraud  and  contempt  of  court,  and  by  reason  whereof 
that  said  decree  was  obtained  by  fraud  and  should  be  set 
aside,  provided  that  if  said  Wagner  shall^  within  sixty 
days,  pay  to  the  said  clerk  of  this  court,  for  said  Cheney's 
use,  said  $290  and  interest  thereon  at  seven  per  cent  per 
annum,  then  said  decree  shall  stand  and  remain  in  full 
force.     Said  Wagner  excepts  to  said  findings. 

'^  It  is  therefore  adjudged  and  decreed  by  the  court,  that 
if  said  Wagner  shall  pay  into  court,  to  the  clerk  of  this 
court,  said  $290  for  the  use  of  said  Cheney  within  sixty 
days  from  this  date,  with  interest  thereon  from  July  1, 
1885,  at  the  rate  of  seven  per  cent  per  annum,  then  said 
decree  entered  herein  at  the  April  term  of  this  court,  1884, 
shall  stand  and  remain  in  full  force ;  but  if  said  Wagner  shall 
refuse  to  pay  said  money  into  court  as  above  mentioned 
then  it  is  ordered  and  decreed  that  said  decree  be  opened 
up  and  vacated,  and  said  cause  stand  for  trial  the  same  as 
if  the  same  had  not  been  entered.^' 

No  litigant  who,  in  good  faith,  comes  into  a  court  of 
equity  seeking  relief,  and  alleging  that  he  has  duly  per- 
formed all  the  conditions  of  the  contract  on  his  part  to  be 
performed,  will  pursue  the  course  taken  by  Wagner  in  Ibis 
case.  Such  conduct  is  entirely  unjustifiable.  A  party 
obtains  a  decree  of  specific  performance  upon  the  repre- 
sentation that  he  has  paid  the  consideration,  or  such  part 
of  it  as  was  then  due,  to  the  person  agreed  upon  in  the 
contract  to  receive  it,  and  immediately  upon  the  entering 
of  the  decree  withdraws  the  deposit  Such  withdrawal  of 
the  money  is,  in  effect,  a  waiver  of  a  claim  under  the'  con- 
tract— an  abandonment  of  the  contract,  although  perhap.s 
not  so  intended  by  the  parties. 

The  fact  that  the  person  receiving  the  deposit  may  still 
be  liable  therefor  is  not  now  before  the  court,  and  will  not 
be  considered. 
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Wagner  did,  as  far  as  he  was  able  to  do  so,  defeat  the 
right  of  Cheney  to  the  consideration  for  the  land.  He  has 
oondosively  shown  thai  he  does  not  desire  to  do  equity, 
and  were  this  a  trial  court  the  former  decree  would  be 
vacated  and  the  action  dismissed.  Wagner  has  shown  such 
a  want  of  good  faith  as  to  justify  denying  him  any  relief. 
The  trial  court  in  this  case,  however,  granted  Wagner  re- 
lief on  certain  conditions.  These,  however,  are  not  suffi- 
ciently erroneous.  Cheney  was  entitled  to  his  money  with- 
ont  any  additional  costs  in  the  case.  The  decree  of  the 
court  below  will  therefore  be  modified  as  follows :  That 
Wagner  shall  within  sixty  days  pay  the  amount  due  witli 
interest  at  the  contract  rate  to  the  clerk  of  this  court,  and 
that  he  pay  all  costs  in  both  courts,  and  the  sum  of  one 
hundred  dollars  to  Cheney's  attorneys.  And  in  case  he 
fails  to  conform  to  this  judgment,  that  the  former  decree 
be  vacated  and  the  action  dismissed. 

Judgment  aooordinglt. 
The  other  judges  concur. 


Aijonzo  B.  Cooper,  appellant,  v.  T.  J.  Chittendbn, 

APPELLEE. 

[Filed  Ootobeb  28, 1891.] 

1.  Real  Estate:   An  Aobeement  fob  the  Exchange  of  real 

eitate,  to  be  enforced  specificallj,  mast  be  mutaal  in  its  character 
and  certain  in  its  terms.  These  are  indispensable  reqaisites  to 
the  granting  of  relief.  Where  the  testimony  is  conflicting  as  to 
the  terms  of  a  verbal  contract  for  the  exchange  of  lands,  the 
finding  of  the  coart  thereon  will  be  npheld,  unless  it  is  clearly 
wrong. 

2.  A  contract  to  be  enforced  must  be  jnst  and  fair  in  all  its  parts 

and  not  a  hard  or  unconsciouable  bargain. 
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Appeal  from  the  district  court  for  Johnson  county. 
Heard  below  before  Bboady,  J. 

L,  d  Chapman^  for  appellant,  dted :  BaJtie%  v.  Moorty  2 
Bailey  [S.  Car.],6l4;  Gee r.  JHtcfe, Rich. Eq. Cas.  [S.  Car.]. 
17;  Carter  v.  Broum,  3  S.  Car.,  298 ;  Brown  v.  Hoag,  29 
N.  W.  Rep.  [Minn.],  135,  and  notes;  Lear  v,  Ohouteau^  23 
III.,  39;  Warren  v.  Dickson,  27  Id.,  116;  Livesey  v,  Lioe- 
«ey,  30  Ind.,  398 ;  Osborne  v.  EndicoU,  6  Cat.,  149;  Woods 
V.  DiUe,  11  O.,  455;  Connor  v.  Hingtgm,  19  Neb ,  472. 

A,  Jf.  Appelget,  contra,  cited :  Waterman,  Spec.  Pert, 
pp.  234,  280,  575,  576,  599 ;  Ooddin  v.  Vaughn,  14  GratL 
[Va.],  102 ;  Clark  v.  Lyons,  25  111.,  105;  Brake  v.  Ballou, 
19  Kan.,  397;    Tyler  v.  Larimore,  2  W.  Rep.  [Mo.],  179. 

Maxwell,  J. 

This  is  an  action  for  the  specific  performance  of  a  con- 
tract for  the  exchange  of  real  estatQ.  It  is  allied  in  the 
petition  that  ''on  the  5th  day  of  March,  A.  D.  1890,  this 
defendant  was  the  owner  in  fee  simple  of  the  following  de- 
scribed property,  to*wit:  Lot  No.  9  in  block  No.  2,  in  the 
city  of  Tecumseh,  Johnson  county,  Nebraska,  according  to 
the  recorded  plat  thereof,  and  on  the  5th  day  of  March,  A. 
D.  1890,  sold  the  same  to  this  plaintiff;  that  the  said  sale 
was  made  upon  the  following  agreement;  that  whereas  this 
plaintiff  was  the  owner  of  a  '  timber  claim'  in  and  from  the 
United  States  of  America,  dated  March  17,  A.  D.,  1890, 
to  and  for  the  following  tract  of  land,  to-wit:  The  S.  W. 
^  of  section  23,  township  34,  range  49,  in  the  county  of 
Las  Animas  and  state  of  Colorado;  that  the  same  was  in 
full  force  and  effect;  that  this  defendant  wished  to  ex- 
change the  said  lot  No.  9  in  block  No.  2,  in  said  city  of 
Tecumseh,  Nebraska,  for  the  'timber  claim'  for  the  said 
S.  W.  ^  of  sec.  23,  town  34,  range  49,  same  being  the  land 
above  described ;  that  this  plaintiff  and  this  defendant  did 
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agree  to  exchange  the  titles  and  interest  of  each  in  the  sev- 
eral tracts  of  land  above  described  to  each  other ;  that  in 
pursuance  of  said  agreement^  this  plaintiff  did  make  out  in 
writing  all  the  papers  required  to  transfer  all  his  rights^ 
titles  and  interest  in  and  to  the  S  W.  ^  of  sec.  23^  town  34, 
range  49,  and  delivered  said  title  papers  to  this  defendant ; 
that  this  defendant  accepted  and  took  into  his  possession 
all  of  said  title  papers ;  that  this  plaintiff  has  duly  per- 
formed all  of  the  conditions  of  said  agreement  on  his  part ; 
that  this  plaintiff  has  been  to  this  defendant  and  requested 
him  to  make  to  him  the  title  papers  as  agreed  upon,  to  the 
said  lot  No.  9  in  block  No.  2,  in  the  city  of  Tecumseh, 
Johnson  county,  Nebraska,  but  that  the  said  defendant  re- 
fused, and  still  does  refuse,  to  execute  said  papers  to  this 
plaintiff.^^ 

To  this  petition  the  defendant  filed  an  amended  answer 
as  follows: 

''Now  comes  said  defendant  and  for  his  amended  answer 
to  the  petition  of  said  plaintiff,  denies  each  and  every  al- 
legation therein  contained,  excepting  that  defendant  is  the 
owner  in  fee  of  lot  9  in  block  2,  in  the  city  of  I'ecumseh, 
Johnson  county,  and  state  of  Nebraska. 

''For  a  second  and  further  defense  to  the  action  of  said 
plaintiff,  defendant  was  approached  by  this  plaintiff,  who 
represented  to  defendant  that  he  was  the  owner  of  and 
oould  convey  a  good  and  perfect  title  to  certain  real  estate 
situated  in  the  county  of  Las  Animas  in  the  state  of  Colo- 
rado, and  described,  to-wit,  the  S.  W.J  of  section  23,  in 
town  34,  range  49,  and  proposed  to  trade  the  same  and 
convey  the  same  by  good  and  perfect  title  to  this  defendant 
for  certain  real  estate  owned  by  this  defendant  situated  in 
Johnson  county  and  state  of  Nebraska,  and  described, 
to-wit,  lot  9  in  block  2,  and  lot  —  in  said  block  2,  in  the 
city  of  Tecumseh,  in  said  county,  agreeing  to  pay  the 
amount  then  owing  by  the  said  Chittenden,  to-wit,  the 
sum  of  $ ,  and  being  the  balance  of  the  purchase  price 
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agreed  to  be  paid'  by  this  defendant  for  said  lot  — ;  and 
this  defendant,  relying  upon  said  representations  so  as 
aforesaid  made  by  the  said  plaintiff  as  to  the  title  and  the 
power  of  said  plaintiff  to  oonvey  said  'tree  claim '  by  per- 
fect title,  accepted  said  proposition  so  made  by  said  plaint- 
iff; that  said  representations  so  made  by  said  plaintiff  were 
false  and  untrue,  as  he  then  well  knew ;  that  the  ^d 
plaintiff  has  no  title  or  interest  in  the  lands  claiming  tik  be 
owned  by  him,  which  fact  was  unknown  to  this  defen^nt 
at  the  time  of  his  entry  into  the  contract  herein  set  out; 
that  said  tract  of  land  had  been,  prior  to  said  time,  entered 
by  said  plaintiff  under  an  act  of  congress  providing  for  the 
entry  of  public  lands  for  timber  culture ;  that  under  said 
law  all  entries  of  public  lands  could  only  be  made  for  the 
use  and  benefit  of  the  party  making  the  same,  and  any 
transfer,  or  attempt  to  transfer,  said  lands  or  any  part 
thereof  vitiated  the  entry  of  the  lands  so  entered,  and 
said  lands  then  reverted  to  the  government  of  the  United 
States;  that  the  representations  made  by  the  said  plaintiff 
as  to  and  regarding  his  ability  to  convey  said  lands  was  so 
made  for  the  purpose  of  misleading  this  defendant  and  in- 
ducing defendant  to  enter  into  the  contract  nerein  set  out, 
and  which  contract  said  defendant  would  not  have  entered 
into  had  it  not  been  for  representations  made  as  aforesaid 
by  said  plaintiff,  and  which  said  representations  were  false, 
as  then  well  known  to  said  plaintiff,  but  of  the  truth 
thereof  this  defendant  had  no  knowledge." 

The  reply  is  a  general  denial. 

On  the  trial  of  the  cause  the  court  found  in  favor  of  the 
defendant  and  rendered  judgment  of  dismissal. 

The  defendant  on  his  direct  examination  testified  in  re- 
gard to  the  trade  as  follows  : 

Q.  You  may  state  to  the  court  what  conversation  yon 
had  with  the  plaintiff  Cooper  on  or  about  the  6th  of  March 
of  this  year,  in  your  office,  relative  to  the  transfer  of  lots 
or  lands  claimed  to  be  owned  by  him. 
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A.  Welly  I  said  I  would  trade  for  a  tree  claim ;  he  rep- 
resented he  had  a  good  claim — a  claim  on  a  good  lot  ad- 
joining his  farm;  he  had  a  good  farm  there  and  this  was 
adjoining  it,  and  it  was  a  good  claim ;  that  he  had  done 
considerable  improvement,  but  had  not  done  enough ;  there 
was  jet  eight  or  nine  days  that  he  had,  and  that  he  had 
the  privilege  of  giving  it  up,  and  I  would  commence  where 
he  left  off.  I  says,  I  don't  know  anything  about  these  tree 
claims;  I  cannot  go  out  there;  I  have  nothing  to  do  with 
it;  I  supposed  you  had  a  claim;  I  supposed  you  would 
give  me  a  claim  to  the  lot.  He  said,  he  did ;  that  was  the 
claim;  that  he  relinquished  it.  I  didn't  know  anything 
about  it;  I  wanted  to  see ;  I  was  giving  him  a  bouse  and 
lot,  or  two  lots,  and  I  went  to  see  what  there  was  about  it; 
I  didn't  know  anything  about  a  tree  claim,  it  was  new  to 
me;  I  had  heard  of  them,  but  supposed  there  was  a  claim 
that  a  man  could  not  trade  it  off  if  he  didn't  have  any 
claim  to  it.  I  was  not  well  at  the  time,  and  he  came  back 
again  and  I  had  some  conversation  with  him,  but  very  lit- 
tle; I  was  not  well  at  the  time;  I  had  just  had  an  attack 
of  the  grippe,  but  he  came  back  Saturday  night.  I  told 
him  it  was  all  right,  I  would  trade  with  him ;  when  he 
came  Saturday  night  he  brought  this  with  him.  I  says 
**  What  do  you  give  me?"  He  says,  "  I  give  you  this." 
I  says,  "Don't  you  give  me  any  claim."  He  says,  "That 
gives  it  to  you."  I  says,  "This  relinquishes  it  back  to  the 
government."  He  says,  "That  is  the  way  these  things 
are  done,  that  is  all  there  is  to  it."  I  says,  "  I  cannot  give 
this  house  and  lot  for  nothing."  I  might  as  well  go  and  get 
a  tree  claim  myself,  and  refused  to  do  it,  and  told  him  I 
would  not  give  a  deed  to  it  at  all. 

Q.  Go  back  to  the  6th  of  March  when  he  claims  this 
contract  was  made  with  you  in  your  office  and  tell  the 
court  what  he  said  to  you  about  his  title,  if  he  said  any- 
thing, to  the  land. 

A.  He  said  he  had  a  clear  title. 
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Q.  What  kind  of  a  title  did  he  say  he  would  give  you? 

A.  He  would  give  me — there  was  nothing  particular, 
only  he  said  he  would  give  me  the  claim,  the  title  to  it;  I 
know  nothing  about  tree  claims. 

Q.  Use  as  near  as  you  can  the  words  he  used  at  that 
time  relative  to  it? 

A.  I  cannot  use  the  words  exactly,  but  he  gave  me  to 
understand  he  had  a  title  to  the  land  and  he  would  give  it 
to  me ;  I  didn't  suppose  that  he  was  trading  land  that  he 
didn't  have. 

The  plaintiff,  according  to  his  own  testimony,  possessed 
a  mere  claim  under  the  timber  culture  act  of  congress,  and 
from  a  failure  on  his  part  to  comply  with  the  law,  his  right 
was  about  to  expire  when  the  trade  was  made.  In  effect, 
he  was  to  give  nothing  of  value  for  the  lots  in  question. 
The  rule  is  well  settled  that  the  agreement  to  be  enforced 
must  be  mutual  in  its  character  and  certain  in  its  terms. 
These  are  iudispensable  requisites  to  the  granting  of  relief. 
(Rogers  V,  Joyce^  4  Me.,  93;  Bronson  v.  Cahillf  4  McLean 
[U.  S.],  19 ;  Tkfson  v.  WatU,  1  Md.  Ch.,  13;  Beard  v.  Lin- 
thieum,  Id.,  345;  Willard's  Eq.,  267.) 

The  terms  of  the  proposed  contract  are  uncertain.  The 
plaintiff  contends  that  he  was  to  trade  a  timber  d^im  to 
which  he  had  no  title,  and  could  not  convey,  and  which 
would  lapse  in  a  few  days  by  reason  of  his  failure  to  com- 
ply with  the  law,  for  the  property  set  forth  in  the  petition 
for  which  the  defendant  had  a  deed ;  while  the  defendant 
contends  that  the  plaintiff  represented  to  him,  and  he  was 
induced  to  make  the  agreement  upon  the  representation  of 
the  plaintiff,  that  he  possessed  the  title.  This  being  the 
state  of  the  proof,  tiie  finding  of  the  court  cannot  be  dis- 
turbed. In  addition  to  this  it  is  a  fundamental  rule  in  the 
specific  enforcement  of  contracts,  that  the  contract  sought 
to  be  enforced  shall  be  fair  and  just  in  all  its  parts,  and  not 
a  hard  or  unconscionable  bargain.  If  the  agreement  is  hard 
or  unreasonable  it  will  not  be  enforced.  (Kimberley  v.  Jen* 
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flings,  6  Sim.  [Eng.],  340;  Willard's  Eq.,  268.)  This  agree- 
menty  if  made  as  claimed  by  the  plaintiff,  is  hard  and  un- 
reasonable, and  will  not  be  specifically  enforced.  It  follows 
that  the  judgment  of  the  court  below  must  be 

Affirmed. 

The  other  judges  concur. 


P.  W.  Baldwin  bt  al.  v.  William  Rhea. 

[Filed  Octobkb  28, 1891.] 

1.  Appeal:  Idsntitt  ov  Issues:  The  Petition  •zamined,  and 
heldy  to  BtAte  the  same  caiue  of  action  sned  on  in  the  conrt  from 
which  the  appeal  was  taken. 

3.  Oontinuance:  Ebrob  in  Dbkting:  Cubed.  When  amotion 
for  the  adjonrameot  of  a  canse  for  a  specified  time  is  overraled, 
and  the  trial  does  not  take  place  nntil  the  period  asked  for  has 
elapsed,  the  error,  if  any,  in  not  granting  the  motion  in  the  first 
instance,  is  cnxed. 

Error  to  the  district  court  for  Lancaster  county.    Tried 
below  before  Field,  J. 

Pound  &  ButTy  for  plaintiffs  in  error,  cited,  as  to  the 
change  of  issues:  (yLeary  v,  Iskey,  12  Neb.,  136 ;  U.  P.' 
R.  Co.  V.  Ogilvy,  18  Id.,  638;  Fuller  v.  Sohroeder,  20  Id., 
631;  Sawyer  v.  Broumy  17  Id.,  171.  As  to  the  denial  of 
a  continuance:  Horn  v.  Queen,  4  Neb.,  108;  Oillette  v. 
Morrison,  9  Id.,  395;  Johnson  v.  Dinsmore,  11  Id.,  291; 
Newman  v.  State,  22  Id.,  355 ;  Sherrard  v.  Olden,  1  Hal- 
stead  [N.  J.],  419;  Ped>les  v.  Ralls,  1  Little  [Ky.],  24; 
Stewart  t?.  Durrett,  3  Mon.  [Ky.],  113 ;  Vannerson  v.  Pen- 
dleUm,  8  S.  &  M.  [Miss.},  452. 
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C.  E,  Magoon,  oontray  dted,  in  reply  to  first  point:  Jame- 
son V.  BuUer,  1  Neb.,  119;  Billings  v.  MeCoy^  5  Id.,  190; 
Johnson  v.  Dinsmorey  11  Id.,  394;  Williams  v.  Slate,  6  Id., 
337;  Oomstook  v.  State,  14  Id.,  206 ;  Ingalls  tf.  Nobles,  Id., 
273;  Peavy  v.  Hovey,  16  Id.,  417;  Clark  v.  JUuUen,  Id., 
481.  In  reply  to  seoond  point:  Fuller  v.  Schroeder,  20 
Neb.,  631.- 

NOBVAIi,  J. 

This  suit  was  bronght  by  the  defendant  in  error  in  jus- 
tice court  to  recover  for  work  and  labor  performed  by  him 
for  the  plaintifiTs  in  error,  at  the  stipulated  price  of  $20  per 
month.  From  a  judgment  rendered  in  &vor  of  Rhea  for 
$80,  an  appeal  was  taken  to  the  district  court,  where  judg- 
ment was  again  entered  in  his  fietvor. 

In  the  district  court,  Baldwin  moved  to  strike  the  peti- 
tion from  the  files  on  the  ground  that  it  stated  a  different 
cause  of  action  from  the  one  tried  before  the  justice.  The 
overruling  of  the  motion  is  made  the  basis  of  the  first  as- 
signment of  error.  It  is  the  settled  law  of  this  state  that, 
on  appeal  to  the  district  court,  the  plaintiff  must  declare  in 
his  petition  upon  the  same  cause  of  action  sued  on  in  the 
court  from  which  the  appeal  was  taken.  Was  the  rule 
violated  in  this  case? 

In  the  bill  of  particulars  the  plaintiff  asked  judgment 

against  the  defendants  for  the  sum  of  $100  for  work  and 

labor  performed  between  July  1  and  December  1, 1888,  on 

the  farm  operated  by  defendants,  situated  near  Malcolm, 

in  Lancaster  county,  at  the  agreed  price  of  $20  per  month. 

The  following  is  a  copy  of  the  petition  filed  in  the  district 

court: 

"  William  Rhea,  Plaintiff, 

t;. 
Fred.  W.  Baldwin  and  Harry  Meusser, 

Defendants. 

'*  Comes  now  the  plaintiff,  WiHiam  Rhea,  and  complains 


J 
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of  the  defendants,  Fred.  W.  Baldwin  and  Harry  Meusser^ 
and  for  cause  of  action  alleges  that  the  said  defendants, 
during  the  year  1888,  were  partners  engaged  in  operating 
a  stock  farm  in  Lancaster  county^  Nebraska. 

''That  this  plaintiff  engaged  ia  work  and  labor  for  said 
defendants  on  said  farm  and  did  perform  work  and  lal)or 
on  the  farm  operated  by  the  defendants  and  located  near 
Malcolm,  in  Lancaster  county,  Nebraska,  which  said  work 
and  labor  was  done  and  performed  between  July  1  and 
December  1,  1888,  at  the  agreed  price  of  $20  per  month ; 
that  by  reason  of  said  performance  of  said  work  and  labor 
80  done  and  performed  defendants  are  indebted  to  the 
plaintiff  in  the  sum  of  $100,  with  interest  thereon  from 
the  1st  day  of  December,  1 888. 

"Wherefore  plaintiff  prays  a. work  and  labor  judgment 
against  the  defendants  for  the  sum  of  $100  and  interest  at 
the  rate  of  seven  per  cent  per  annum  from  the  Ist  day  of 
December,  1888,  and  for  costs  of  suit.^' 

The  only  averment  in  the  petition  not  found  in  the  bill 
of  particulars  is  the  allegation  that  the  defendants  were 
partners.  This  variance  in  the  pleadings  was  not  such  a 
departure  as  to  require  the  petition  to  be  stricken  from  the 
files.  The  suit  in  both  courts  was  between  the  same  par- 
ties to  recover  for  the  same  services  performed  by  the  de- 
fendant in  error  for  the  plaintiffs  in  error.  The  cause  of 
action  being  the  same  in  both  courts,  the  district  court  did 
not  err  in'overruling  the  objection  to  the  petition. 

Objection  is  made  to  the  refusal  of  the  court  to  grant  a 
postponement  of  the  trial.  On  March  19,  1890,  Bald- 
win's attorney  filed  a  motion  asking  an  adjournment  for 
one  week.  The  motion  was  supported  by  the  affidavit  of 
the  attorney  to  the  effect  that  Baldwin  had  gone  to  Illi- 
nois in  response  to  a  telegram  announcing  the  dangerous 
illness  of  a  near  relative;  that  he  had  promised  to  return  as 
soon  as  his  relative  was  beyond  danger,  and  that  Baldwin 
was  a  necessary  witness  in  his  own  defense. 
24 
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The  motion  was  not  submitted  to  the  court  until  March 
27^  when  it  was  overruled.  In  the  meantime  Baldwin 
returned  home,  and  on  March  26  made  and  filed,  in  sup- 
port of  his  application  for  adjournment,  an  affidavit  to  the 
effect  that  he  had  returned  to  Lincoln  for  a  short  period  of 
time  to  transact  some  business,  that  his  relative  Blanche 
Baldwin  was  still  dangerously  ill,  and  not  expected  to  live, 
and  on  account  of  said  sickness  he  is  compelled  to  go  to 
Illinois  on  the  first  train.  We  fail  to  see  how  Baldwin 
was  prejudiced  by  the  ruling  of  the  court.  Although  the 
motion  was  overruled,  the  trial,  as  a  matter  of  fact,  was 
postponed  for  the  time  asked  for  therein.  The  motion 
was  passed  upon  March  27,  and  the  case  was  not  tried 
until  April  4.  When  a  motion  for  the  adjournment  of 
a  cause  for  a  specified  time  is  overruled,  and  the  trial  does 
not  take  place  until  after  the  period  asked  for  has  elapsed, 
the  error,  if  any,  in  not  granting  the  motion  in  the  first  in- 
stance is  cured.     The  judgment  is 

Affibmed. 

The  other  judges  concur. 


A.  D.  Strunk  v.  State,  ex  rel.  Reuben  Lipp. 

[FiLBD  OCTOBVB  28,  1891.] 

Assignment  for  Creditors :  Convbyancs  to  Assiokbb:  Man- 
damus TO  Shebiff.  Where,  after  an  assignmeDt  is  made  to  a 
sheriff  for  the  benefit  of  the  creditors  of  the  assignor,  the  credit- 
ors choose  an  assignee  to  sncceed  the  sheriff  in  snch  trost,  who 
qoaUfied  by  entering  into  an  undertaking  as  required  by  law, 
it  is  the  duty  of  the  sheriff  to  immediately  execute  and  deliver 
to  such  assignee  a  deed  of  quitclaim  of  all  real  estate  conyeyed 
by  the  assignment,  and  in  default  thereof  mandanm$  wiU  lie 
to  enforce  the  performance  of  the  duty. 

Erbob  to  the  district  court  for  Pawnee  county.     Tried 

m 

below  before  Broady,  J. 
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J.  K,  Gotidy,  for  plaintiff  in  error. 
I^ory  &  Story,  and  D,  D.  Davis,  contra. 

NORVAL,  J. 

A  petition  was  filed  in  the  district  court  of  Pawnee 
ooantj  by  the  defendant  in  error,  against  the  plaintiff  in 
error,  which  alleges,  in  substance,  that  one  E.  F.  Hemp- 
stead, a  resident  of  Pawnee  county,  on  the  2l8t  day  of 
December,  1889,  was  the  owner  of  certain  described  real 
estate  situated  in  said  county  and  in  Osborn  county,  Kan- 
'  sas,  and  being  in  embarrassed  circumstances,  on  that  day 
made  an  assignment  of  all  his  property,  both  real  and  per- 
sonal, not  exempt  by  law,  to  A.  D.  Strunk,  as  sheriff  of 
Pawnee  county,  for  the  benefit  of  Hempstead's  creditors; 
that  said  deed  of  assignment  was  delivered  to  and  accepted 
by  said  Strunk,  who  had  the  same  duly  recorded  in  the 
office  of  the  county  clerk  of  Pawnee  county,  and  took 
possession  of  all  the  assigned  property,  and  on  the  30th  day 
of  December,  1889,  made  and  filed  an  inventory  of  all  the 
assigned  property  as  requii*ed  by  law;  that  on  the  14th  day 
of  January,  1890,  the  relator,  at  a  meeting  of  the  credit- 
ors of  said  Hempstead,  was  duly  elected  by  said  creditors 
assignee  to  succeed  the  respondents;  that  immediately 
thereafter  relator  and  respondent,  with  two  appraisers, 
made  and  returned  to  the  county  court  an  inventory  and 
appraisement  of  the  estate  as  prescribed  by  law,  and  within 
forty-eight  hours  thereafter  the  relator  tendered  to  the 
county  judge  his  bond  as  siich  assignee,  who  thereupon  ap- 
proved the  same  and  filed  it  for  record  in  the  county  clerk's 
office  of  said  county;  that  relator  has  demanded  of  the  re- 
spondent that  he  execute  and  deliver  to  him  a  quitclaim 
deed  of  said  real  estate  in  accordance  with  the  provisions 
of  the  assignment  law,  but  the  respondent  refuses  to  exe- 
cute and  deliver  such  deed  to  the  premises  or  to  any  part 
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thereof,  and  that  by  reason  of  the  failure  of  the  respond- 
ent to  make  such  conveyance  the  relator  is  prevented  from 
carjing  out  the  trusts  and  duties  imposed  upon  him  by 
reason  of  his  being  the  assignee  of  said  assigned  estate. 
The  relator  prays  that  a  peremptory  writ  of  mandamus 
may  issue  to  compel  the  execution  of  such  conveyance. 

An  alternative  writ  of  mandamus  was  issued,  returnable 
before  the  Hon.  J.  H.  Broady,  one  of  the  judges  of  the 
first  judicial  district,  at  chambers,  on  the  7th  day  of  June, 
1890,  to  which  the  respondent  filed  an  answer.  On  the 
hearing  of  the  application  the  judge  granted  a  peremptory 
writ  of  mandamus,  as  prayed. 

As  no  motion  for  a  new  trial  was  filed  in  the  court  be- 
low, and  as  the  evidence  heard  before  the  trial  judge  was 
not  preserved  in  a  bill  of  exceptions,  we  cannot  determine 
whether  or  not  the  proofs  were  sufficient  to  justify  the  de- 
cision. It  will,  however,  be  presumed,  in  the  absence  of 
a  bill  of  exceptions,  that  all  averments  of  the  petition  wei-e 
established  by  legal  evidence. 

The  sole  question  before  the  court  is  whether  the  district 
judge  had  jurisdiction  of  the  subject-matter.  In  consider- 
ing the  point  it  is  important  to  keep  in  mind  the  provis- 
ions of  the  assignment  law. 

Section  5  of  this  law  requires  that  in  every  deed  of  as- 
signment for  the  benefit  of  creditors  the  sheriff  and  his 
successor  in  office  of  the  county  where  the  assignor  resides 
shall  be  named  as  assignee.  The  next  section,  among  other 
things,  provides  for  the  recording  of  the  assignment  in  the 
office  of  the  county  clerk  of  the  county  in  which  the  as- 
signee resides. 

By  section  7  it  is  made  the  duty  of  the  sheriff,  imme- 
diately upon  the  execution  and  delivery  of  an  assignment, 
to  take  possession  of  the  assigned  estate,  and  preserve  and 
safely  keep  the  same  for  administration  according  to  law. 
It  also  makes  the  sheriff  and  his  sureties  liable  upon  his 
official  bond  for  the  faithful  execution  of  the  trust  created 
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by  the  assigntneDt^  for  the  preservation  of  the  assigned  es- 
tate, and  for  the  aonountiug  for  and  paying,  over  of  all 
moneys  derived  therefrom. 

Section  8  provides  that  the  assignor  shall  file  an  inven- 
tory with  the  county  judge  within  ten  days  after  the 
assignment  is  made,  and  specifies  what  the  inventory  shall 
contain. 

Section  9  requires  the  oounty  judge,  immediately  upon 
the  receipt  of  the  inventory,  to  fix  a  day,  not  more  than 
fifteen  days  thereafter,  for  a  meeting  of  the  creditors  of  the 
assignor  at  his  office  for  the  purpose  of  t^hoosing  an  assignee 
to  succeed  the  sheriff,  and  that  the  county  judge  shall  give 
notice  of  the  time  and  place  of  such  meeting. 

Section  10  provides  that  ^'At  the  time  and  place  fixed  in 
anch  order,  the  creditors,  or  so  many  of  them  as  shall  be 
present  in  person  or  by  proxy,  may  proceed  by  ballot  to 
choose  an  assignee  to  succeed  the  sheriff,  and  the  sheriff 
shall  be  eligible,"  eta 

Section  12  requires  the  sheriff  and  the  assignee  chosen 
at  such  meeting  to  immediately  make  and  return  an  inven- 
tory and  appraisement  of  the  assigned  estate  to  the  oounty 
court,  and  the  succeeding  section  makes  it  the  duty  of  the 
assignee  to  give  a  bond,  with  two  or  more  sureties,  in  double 
the  amount  of  the  appraisement,  within  forty-eight  hours 
after  the  completion  of  the  inventory,  which  undertaking 
is  to  be  approved  by  the  county  judge. 

It  will  be  observed  that  the  petition  shows  that  every 
step  required  by  the  provisions  of  the  above  sections  of  the 
assignment  law  has  been  taken,  but  the  respondent,  as  sher- 
iff, refuses  to  convey  the  assigned  estate  to  the  relator,  who 
was  duly  chosen  by  the  creditors  as  assignee  to  succeed  the 
sheriff,  and  has  qualified  as  such.  The  relator  bases  his 
right  to  demand  a  conveyance  upon  the  provisions  of  sec- 
tion 15  of  the  assignment  law,  which  reads  as  follows: 

"Sec.  15.  Immediately  upon  the  execution  and  approval 
of  such  bond  the  surety  shall  deliver  all  the  personal  prop- 
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erty  belonging  to  such  estate  to  such  assignee,  and  shall 
execute  and  deliver  to  such  assignee,  as  such,  a  deed  of 
quitclaim  of  all  real  estate  conveyed  by  such  assignment.'' 

The  language  of  the  section  is  clear  and  unambiguous. 
Argument  cannot  make  it  plainer.  It  makes  it  the  duty 
of  a  sheriff,  who  is  named  as  an  assignee  in  a  deed  of  as- 
signment for  the  benefit  of  creditors,  to  convey  by  deed  of 
quitclaim  to  the  person  legally  chosen  by  the  creditors  of 
the  assignor  as  assignee  to  succeed  the  sheriff,  upon  the  as- 
signee qualifying  as  such,  all  the  real  estate  conveyed  to 
the  sheriff  by  the  ansignment  That  the  relator  in  the  case 
at  bar  is  entitled  to  such  a  conveyance  is  plain.  How  is 
that  right  to  be  enforced  is  the  question?  Although  the 
plaintiff  in  error  has  not  favored  us  with  a  brief  or  argu- 
ment, we  gather  from  the  reading  of  the  brief  filed  by  the 
defendant  in  error,  that  respondent  insists  that  the  district 
court  has  no  jurisdiction  to  grant  the  relief  demanded,  and 
that  this  objection  is  based  upon  section  39  of  the  assign- 
ment law,  which  provides  that  "  Full  authority  and  ju- 
risdiction is  hereby  conferred  upon  the  county  courts,  and 
the  judges  thereof,  to  execute  and  carry  out  the  provisions 
of  this  act,  and  said  court  shall  at  all  times  be  and  remain 
open  for  the  transaction  of  business  under  this  act." 

Proceedings  relating  to  the  settlement  of  assigned  estates 
are  under  the  control  of  the  county  court  and  the  judges 
thereof.  The  district  courts  have  jurisdiction  to  review 
upon  appeal  their  judgments  and  decisions.  While  the 
legislature  has  conferred  upon  county  courts  jurisdiction 
in  matters  pertaining  to  assignments,  yet  it  does  not  follow 
that  the  district  judge  was  without  jurisdiction  to  grant 
the  relief  here  demanded.  Section  645  of  the  Code  of 
Civil  Procedure  provides  that  "The  writ  of  mandamus 
may  be  issued  to  any  inferior  tribunal,  corporation,  board, 
or  person  to  compel  the  performance  of  an  act  which  the 
law  especially  enjoins  as  a  duty  resulting  from  an  office, 
trust,  or  station,"  etc.     The  real  estate  of  Hempstead  was 
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ooDveyed  to  the  respondent  as  sheriff  in  trust  for  the  bene- 
fit of  the  creditors  of  the  assignor.  Upon  the  election  and 
qualification  of  the  relator  as  assignee  it  was  the  duty  of 
the  respondent  to  convey  to  him  the  real  estate  covered  by 
the  deed  of  assignment.  The  respondents  refused  to  per- 
form a  plain  duty  imposed  upon  him  by  law.  Mandamus 
will  lie  to  a  public  officer  or  person  to  enforce  the  perform- 
ance of  a  duty  which  the  law  enjoins,  when  the  respondent 
is  in  default  of  the  discharge  of  such  duty,  and  power  is 
conferred  by  statute  upon  a  judge  of  the  district  court,  at 
diambers  within  his  district,  to  hear  and  determine  an  ap- 
plication for  a  peremptory  writ  of  mandamvs.  (Sec.  57, 
oh.  19,  Compiled  Statutes.) 

Clearly  it  was  not  the  purpose  of  the  legislature,  in 
clothing  county  courts  with  jurisdiction  in  matters  per- 
taining to  settlement  of  assigned  estates,  to  in  any  manner 
interfere  with,  or  limit,  the  power  of  district  courts  in 
proceedings  by  mandamus.  The  district  court  did  not  err 
in  granting  the  writ,  and  the  judgment  is 

Affirmed. 
The  other  judges  concur. 


38  ai7 

Henby  K.  Warren,  appellee,  v.  Chas.  S.  Demary  -^  Ijf 

'  '  '  83  827 

38  814 

33  387 
41  276 


ET  AL.,  APPELLANTS.  Nas   814 

33    387 


[FiLKD  OCTOBKB  28,  1891.] 


:  :  :  Case  Statbd.     The  plaintiff  on  NoTem- 

ber  6, 1877,  parchased  certain  real  estate  at  tax  sale  and  on  Maj 
10, 1880,  he  sarrendered  the  certificate  of  parchaae,  and  receiyed 
a  tax  deed  for  the  land,  which  was  inyalld  for  defects  appa* 


fa 


1.  Tax  Liens:  Fobecloburb:  Limitations.    An  action  to  fore-  5]  ^{ej 

dose  a  tax  lien  mnst  be  brought  within  five  years  after  the  causa  ["<<   32 ri 

of  action  aocrned.  sejifvj 
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rent  apoo  its  face.  On  the  23d  day  of  Janaary,  1890,  suit  was 
inatitnted  to  enforce  a  lien  for  taxes  paid.  HM^  That  the  ac- 
tion was  barred. 

Appeal  from  the  district  court  for  Bart  county.  Heard 
below  before  CLABKBoy,  J. 

Uriah  Brunery  for  appellant,  cited:  Wygant  v.  Dahiy 
26  Neb.,  562,  679;  UGdU  v.  Shddon,  27  Id.,  829. 

N.  J.  SheekeU,  oorUrci. 

NORVAL,  J. 

This  is  an  action  to  foreclose  a  tax  deed.  The  defense 
interposed  is  the  statute  of  limitations. 

The  plaintiff  on  the  6th  of  November,  1877,  purchased 
of  the  county  treasurer  of  Burt  county,  at  tax  sale,  the 
southwest  quarter  of  section  14,  town  23,  range  8  east,  for 
the  taxes  levied  thereon  for  the  year  1876,  for  the  sum  of 
$27.63,  and  received  a  certificate  of  purchase.  The  plaintiff 
has  paid  the  taxes  assessed  on  the  land  for  the  subsequent 
years.  On  May  10,  1880,  the  county  treasurer  executed 
a  tax  deed  to  the  plaintiff  for  the  premises  in  question, 
which  is  invalid  for  numerous  defects  apparent  upon  its 
face,  among  which,  that  it  does  not  have  the  official  seal 
of  the  county  treasurer.  This  suit  was  instituted  on  the 
28d  day  of  January,  1890.  The  plaintiff  sets  up  in  his 
petition  the  defects  appearing  upon  the  face  of  the  deed, 
and  prays  a  lien  for  the  taxes  paid.  A  decree  was  en- 
tered for  $461.16. 

Section  180  of  the  revenue  law  provides  that  "If  the- 
owner  of  any  such  certificate  shall  fail  or  neglect  to  demand 
a  deed  thereon,  or  to  commence  an  action  for  the  foreclos- 
ure of  the  same,  as  provided  in  the  preceding  sections, 
within  five  years  from  the  date  thereof,  the  same  shall 
cease  to  be  valid  or  of  any  force  whatever,  either  as  against 
the  person  holding  the  title  adverse  thereto,  and  all  other 
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persons,  and  as  against  the  state,  oounty,  and  all  other  mu- 
nicipal subdivisions  thereof." 

Sections  1  and  2  of  the  act  of  1875,  entitled  ^'An  act 
to  provide  a  method  of  foreclosing  tax  liens  upon  real 
estate  in  certain  cases/'  are  as  follows : 

**  Section  1.  That  any  person,  persons,  or  corporation, 
having,  by  virtue  of  any  provisions  of  the  tax  or  revenue 
IsLWs  of  this  state,  a  lien  upon  any  real  property  for  taxes 
assessed  thereon  may  enforce  such  lien  by  an  action  in  the 
nature  of  a  foreclosure  of  a  mortgage  for  the  sale  of  so 
much  real  estate  as  may  be  necessary  for  that  purpose,  and 
costs  of  suit. 

'^  Sec.  2.  That  any  person,  persons,  or  corporation  hold- 
ing or  possessing  any  certificate  of  purchase  of  any  real 
estate,  at  public  or  private  tax  sale,  or  any  tax  deed  shall  be 
deemed  entitled  to  foreclose  such  lien  under  the  provisions  of 
this  act,  within  any  time  not  exceeding  five  years  from  the 
date  of  tax  sale  (not  deed)  upon  which  such  lien  is  based ; 
And  promdedy  That  the  taking  out  of  a  tax  deed  shall  in 
nowise  interfere  with  the  rights  granted  in  this  chapter." 

It  is  manifest  that  under  the  above  statutory  provisions 
the  plaintiff's  action  was  barred  when  he  instituted  the 
suit.  An  action  to  foreclose  a  tax  lien  must  I)e  brought 
within  five  years  from  the  time  the  cause  of  action  accrued. 
This  suit  was  brought  nearly  ten  years  after  the  tax  deed 
was  issued,  and  more  than  twelve  years  from  the  date  of 
the  tax  sale.  The  deed  was  void  on  its  face,  and  an  action 
could  have  been  maintained  thereon  to  foreclose  the  lien  as 
soon  as  the  deed  was  issued.  The  plea  of  the  statute  of 
limitation  is  well  taken.  {Hdphrey  v.  Redick,  21  Neb.,  80; 
Parker  v.  MaJthesm,  Id.,  646;  UGette  v.  Sheldon,  27  Id., 
829 ;  Alexander  v.  Wilcox,  30  Id.,  793.) 

The  judgment  of  the  district  court  is  reversed,  and  the 

action  dismissed. 

Reversed  and  dismissed. 


The  other  judges  concur. 
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^  m  C  D.  Osborne  et  al  y.  E.  A.  Canfield  et  al. 

88    B87 

[FiLKD  NOYKMBEB  5,  1891.] 

1.  County  Court:  Bill  of  Exceptions.    In  a  term  ease  in  a 

county  court  the  aathority  to  prepare  a  bill  of  exceptions,  in  any 
case  where  each  bill  is  anthorized,  continaes  during  the  entire 
term  without  any  order  of  the  judge  extending  the  time,  and  be 
may  sign  a  correct  bill  at  any  time  before  the  term  closes. 

2.  :  :  Attachment.    Section  236e  of  the  Code,  which 

authorizes  the  filing  of  a  petition  in  error  upon  an  order  of  a 
court  discharging  an  attachment,  is  general  in  its  application 
and  applies  to  all  courts  having  jurisdiction  in  civil  actions. 
Therefore  a  county  judge  may  sign  a  bill  of  exceptions  in  any 
case  where  an  attachment  has  been  discharged  by  him. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Grofp,  J. 

Gomish  &  Robertson,  for  plaintiffs  in  error,  cited :  Smith 
V.  Kaiser,  17  Neb.,  184 ;  Moreheadv.  Adams,  18  Id.,  670 ; 
Degeringv.  Flioh,  14  Id.,  448. 

Oongdon  &  Hunt,  contra,  cited :  Taylor  v.  TUden,  3  Neb., 
339;  Kdlogg  v.  Huniington,  4  Id.,  96;  Smith  v.  Kaiser, 
17  Id.,  184. 

Maxwell,  J. 

This  action  was  brought  in  the  county  coart  of  Douglas 
county  by  the  defendants  in  error  against  Canfield  and  Bey- 
nolds  to  recover  the  sum  of  $368.97  upon  a  promissory 
note.  An  affidavit  was  filed  for  an  attachment  before  the 
debt  became  due  and  an  attachment  issued  and  levied  upon 
oertain  goods  of  the  defendants  in  error.  Tie  defendants 
in  error  thereupon  filed  a  motion  to  dissolve  the  attachment 
because  the  grounds  upon  which  it  has  been  issued  were 
false  and  untrue. 

On  the  hearing,  oral  testimony  was  taken  before  the  judge 
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in  opposition  to  and  support  of  the  attachment.  The  court 
rendered  judgment  dissolving  the  attachment  upon  the 
ground  '4hat  the  averments  in  the  affidavits  filed  herein 
for  attachment  are  untrue."  At  the  same  time  all  the  at- 
torneys in  the  case  entered  into  a  stipulation  as  follows : 

''Whereas,  in  the  above  entitled  action  an  order  of  at- 
tachment issued  out  of  this  court  against  Canfield  &  Co. 
and  was  levied  by  the  sheriff  of  Douglas  county  upon 
property  belonging  to  Canfield  &  Co.;  and 

"Whereas^  after  the  levying  ot said  attachment^  a  mort- 
gage was  given  by  Canfield  &  Co.  to  Price,  Sherman  & 
Co.,  H.  Rothsteins'  Sons,  Dyer,  Rice  &  Co.,  E.  Morris  & 
Co.,  A.  G.  Woodruff  &  Co.,  Tichnor  &  Co.,  Sonntag  & 
fieyer,  Johnson  &  Powell,  R.  G.  Uhleman,  Otto  Wag- 
goner, Frank  J.  Ramge,  George  O.  Calder,  and  H.  H. 
Baldridge,  mortgagees; 

"  Whereas,  upon  motion  duly  made,  said  attachment  was 
dismissed  and  dissolved  by  this  court  on  the  8th  day  of 
June,  A.  D.  1889;  and 

''Whereas,  the  plaintiff  herein  intends  to  take  this  action 
and  proceedings  therein  upon  attachment  to  the  district 
court  of  this  county,  and  possibly  to  the  supreme  court  of 
this  state  upon  error :  ^ 

"Now,  therefore,  it  is  stipulated  and  agreed  by  and  be- 
tween the  plaintiff  and  the  defendant  herein  and  said  above 
named  mortgagees,  that  the  property  attached  in  this  action 
be  sold  by  the  sheriff  of  this  county  at  private  sale  without 
notice,  at  such  price  or  prices  and  on  such  terms  as  George 
Frank,  representing  the  above  named  mortgagees,  and  Ed- 
ward J.  Cornish,  attorney  for  the  plaintiff  herein,  shall 
advise;  that  the  proceeds  from  such  sale,  after  paying 
expenses  thereof,  shall  be  deposited  by  said  sheriff  in  the 
Omaha  Savings  Bank  at  Omaha,  Nebraska,  and  a  certifi- 
cate of  deposit  be  taken  by  said  sheriff  therefor. 

"  If  thisaction  is  finally  determined  in  favor  of  the  plaint- 
iff, said  sheriff  shall  turn  over  a  sufficient  amount  of  said 
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moneySy  the  proceeds  of  said  sale,  to  Edward  J.  Coruish, 
attorney  for  said  plaintiff,  afler  deducting  from  said  moneys 
the  necessary  costs  to  satisfy  that  judgment  in  this  actiou, 
and  the  balance  to  be  turned  over  to  Congdon,  Clarkaon  k 
Hunt,  attorneys  for  the  above  named  mortgagees. 

*'  If  this  action  is  finally  determined  in  favor  of  the 
defendant,  said  sheriff  shall  turn  over  to  said  Congdon, 
Clarkson  &  Hunt  the  entire  amount  of  said  moneys. 

''  It  is  further  stipulated  and  agreed  by  and  between  the 
parties  hereto  that  the  amount  of  money  received  for  said 
goods  at  said  private  sale  shall  be  deemed  the  full  value  of 
said  goods. 

"And  it  is  further  stipulated  and  agreed  by  and  between 
the  parties  hereto  that  any  bond  required  by  law  to  be 
given  by  the  plaintiff  herein  shall  be  in  the  sum  of  $800." 

A  bill  of  exceptions  was  then  prepared  by  the  attorneys 
for  the  plaintiffs  in  error  and  submitted  to  one  of  the  attor- 
neys for  the  adverse  party,  who  at  the  time  was  sick  in 
bed,  the  other  being  absent  from  the  state.  The  attorney 
to  whom  the  proposed  bill  was  submitted  thereupon  sent 
the  proposed  bill  to  an  attorney  for  the  mortgagees  with  a 
note  saying  that  he  was  too  ill  to  examine  the  proposed  bill, 
but  requested  said  attorney  to  do  so  and  act  for  them  in  the 
premises.  This,  in  a  letter  addressed  to  the  county  judge 
June  27,  1888,  he  did,  stating  the  bill  was  substantially 
correct  as  he  remembered  the  facts.  Thereupon  on  the  same 
day  the  county  judge  appended  this  certificate  to  the  bill : 
"  I  hereby  certify  that  the  foregoing  bill  of  exceptions  is 
allowed  by  me  this  27th  day  of  June,  1888,  and  contains 
all  the  evidence  given  and  proceedings  had  on  the  motion 
to  discharge  the  attachment  therein."  The  case  was  then 
taken  on  error  to  the  district  court,  where  the  following 
motion  was  filed : 

"Now  comes  the  defendants,  by  Baldridge  &  Calder, 
their  attorneys,  and  move  the  court  to  quash  the  bill  of  ex- 
ceptions herein  for  the  reasons  following : 
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"  First — No  time  was  given  in  which  to  prepare  and  serve 
bill  of  exceptions^  nor  in  which  to  file  same. 

''Seoond^Same  was  not  served  and  filed  according  to 
law. 

'^  Third — Same  is  unaathorized  and  void/' 

This  motion  was  sustained  by  the  district  court  and 
thereupon  the  judgment  of  the  county  court  was  affirmed. 

It  is  claimed  on  behalf  of  the  defendants  in  error  that 
no  time  was  given  in  which  to  prepare  a  bill  of  exceptions 
and  that  therefore  it  should  have  been  prepared  at  once  and 
signed  when  the  decision  was  rendered. 

This  evidently  was  a  term  case.  In  such  case  the  au- 
thority of  the  judge  to  sign  a  bill  of  exceptions  continues 
during  the  entire  term.  In  a  county  like  Douglas,  where 
there  is  a  very  large  amount  of  business  before  the  court, 
it  would  frequently  be  impossible  to  prepare  a  bill  during 
the  trial.  A  reasonable  time  must  be  given  for  this  pur- 
pose, and  in  the  absence  of  an  order  limiting  the  time  the 
right  continues  till  the  close  of  the  term. 

A  somewhat  similar  question  was  before  this  court  in 
Hansen  v.  Bergquist,  9  Neb.,  269,  and  it  was  held  that  a 
judgment  rendered  on  the  27th  of  the  month,  reversing  a 
judgment  rendered  at  the  commencement  of  that  term,  would 
not  be  set  aside,  it  being  presumed  that  the  court  had  juris- 
diction. 

The  bill  of  exceptions  was  acceptable  to  the  attorneys  for 
the  defendant  in  error,  and  is  certified  by  the  judge  to  be 
correct,  and  we  must  so  hold  and  that  it  was  properly 
signed  and  certified. 

Second — The  second  objection  in  the  motion  is  disposed  of 
above,  that  where  the  bill  is  prepared  during  the  term  no 
order  granting  time  in  which  to  prepare  the  bill  is  necessary. 

Third — The  third  objection  is  that  there  is  no  authority 
for  the  county  judge  to  sign  a  bill  of  exceptions. 

In  this  connection  it  is  unnecessary  to  point  out  the  dif- 
ference in  the  practice  between  term  cases  tried   in    the 
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county  oourt,  and  cases  where  a  justice  of  the  peace  has  ju- 
risdiction, as  what  we  are  about  to  say  applies  as  well  to  a 
justice  of  the  peace  as  to  the  county  court. 

Section  236e  of  the  Code  provides  ^'  That  when  an  order 
discharging  an  order  of  attachment  is  made,  and  any  party 
affected  thereby  shall  except  thereto,  the  court,  or  judge, 
shall  fix  the  number  of  days,  not  to  exceed  twenty,  in  which 
such  party  may  file  his  petition  in  error,  during  which 
time  the  property  attached  shall  be  held  by  the  sheriff  or 
other  officer,  during  which  period  the  petition  in  error  shall 
be  filed,  and  the  party  filing  the  same  shall  give  an  under- 
taking to  the  adverse  party,  with  surety  or  sureties,  to  be 
approved  by  the  court,  in  double  the  amount  of  the  ap- 
praised value  of  the  property  attached,  conditioned  to  pay 
said  adverse  party  all  damages  sustained  by  such  party  in 
consequence  of  the  filing  of  said  petition  in  error,  in  the 
event  that  such  order  of  attachment  shall  be  discharged  by 
the  court,  in  which  said  petition  in  error  shall  be  filed,  as 
having  been  unlawfully  detained." 

A  proper  mode  of  reviewing  the  ruling  of  any  court  on 
a  question  of  this  kind  is  by  petition  in  error  based  on  a 
bill  of  exceptions. 

An  attachment  is  a  special  proceeding  and  ordinarily  the 

case  is  to  be  heard  in  the  appellate  court  upon  precisely  the 

same  testimony  as  in  the  court  where  the  action  is  brought. 

Hence  a  bill  of  exceptions  is  an  effective  and  economical 

mode  of  review. 

The  remedy  given  by  the  above  section  is  general  in 

its  application,  the  mode  of  review  is  as  broad  as  the  rem- 
edy, and  the  county  judge  has  authority  to  sign  a  bill  of 
exceptions.  The  court,  therefore,  erred  in  quashing  the 
bill  and  rendering  judgment  for  the  defendants  in  error. 
The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 
The  other  judges  concur. 


J 
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State,  ex  bel.  C.  O.  Bates,  v.  John  Hutchins  et  al. 

[FiLBD  KOVBMBKIL  5,  1891.] 

1.  IiXOeptionB  to  certain  findings  of  a  referee  overrnled. 

3.  School  Elections:  Voting:  Evidencb.  At  a  special  meeting 
of  the  electors  of  a  school  district  to  vote  npon  the  question  of 
authorizing  the  school  district  hoard  to  hnild  a  school  honse,  a 
Tote  was  taken  hy  a  teller,  who  reported  twenty-nine  in  favor  of 
the  proposition,  and  twenty-six  against  Before  the  resolt  was 
announced  by  the  chairman,  objections  were  made  that  more 
▼otes  had  been  cast  than  there  were  voters  present,  whereupon 
the  ohairmao,  by  placing  those  in  favor  of  and  those  opposed  to 
the  proposition  in  separate  lines,  found  that  there  were  twenty- 
six  voters  in  each,  and  thereupon  voted  *'  No."  Held,  That  the 
final  result  of  the  balloting,  as  declared  by  the  chairman,  most 
be  accepted  as  the  decision  of  the  electors,  and  that  parol  evi- 
dence was  admissible  to  show  that  the  vote  taken  by  the  teller 
was  not  the  final  determination  of  the  meeting. 

Obigikal  application  for  mandamus. 

J.  JET.  HdldemaHy  for  relator,  cited,  contending  that  evi- 
dence aliunde  as  to  the  vote  was  not  admissible:  B.  &  M, 
IL  Co.  V.  Lancaster  Co.,  4  Neb.,  307;  Eddy  v.  Wilson,  43 
Vt,  362;  Sch.  Did.  v.  Atheriony  12  Met.  [Mass.],  105; 
Morrison  v.  Latorence,  98  Mass.,  219;  1  Dillon,  Mun. 
Corp.,  sec.  299;  Mayhew  v.  Oay  Heady  13  Allen  [Mass.], 
129;  Boston  T.  Co.  v.  Pomfrety  20  Conn.,  590;  GilbeH  v. 
New  Haven,  40  Id.,  102 ;  Hoag  v,  Durfey,  Aikens  [Vt.], 
286;  Cooley,  Tax.  [2d  Ed.],  317. 

H.  D.  Travis,  for  respondents. 

Wooky  &  Oibsony  for  intervener. 

Maxwell,  J. 

This  is  an  application  for  a  peremptory  writ  of  mancfa- 
mus  ^^  to  compel  the  scliool  district  board  of  school  district 
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72,  of  Cass  county,  immediately  to  build  and  erect  on  the 
old  school  house  site,  a  frame  school  house  on  a  piece  or 
parcel  of  land  consisting  of  about  one  acre,  one-half  of 
which  is  the  northeast  corner  of  the  northwest  quarter  and 
the  other  half  the  northwest  corner  of  the  northeast  quarter 
of  section  l?,  township  10,  of  range  12,  in  Cass  county/' 
etc. 

The  school  board  filed  an  answer  in  which  they  explain 
the  causes  of  delay. 

One  William  Westlake  filed  a  petition  to  intervene  in 
the  case,  and  as  he  showed  a  prima  fcude  right  in  bis  peti- 
tion the  prayer  was  granted. 

The  case  was  then  referred  to  a  referee  to  take  testimony 
and  find  the  facts.    His  report  is  as  follows : 

^'  First — That  the  relator^  Charles  O.  Bates,  is  a  citizen, 
l^al  voter,  and  taxpayer  in  school  district  No.  72,  in 
Cass  county,  Nebraska,  and  that  he  has  children  of  school 
age  living  with  him  in  said  school  district. 

"Second — That  school  district  No.  72  is  l^lly  organ- 
ized under  the  laws  of  Nebraska. 

"  Third — That  there  is  now  no  school  house  in  said  school 
district. 

"  Fourth — ^That  there  are  about  sixty  children  of  school 
age  in  said  school  district. 

"Fifth — That  the  respondent  John  Hutchins  is  the 
treasurer,  the  respondent  W.  O.  Ogden  is  the  director,  and 
the  respondent  Sullivan  Hutchins  is  the  moderator  of  said 
school  district,  and  that,  collectively,  the  respondents  con- 
stitute the  school  board  of  said  district. 

"  Sixth — That  the  intervener,  William  Westlake,  is  a 
resident  and  taxpayer  of  said  school  district. 

"  7th — That  there  now  is,  and  ever  since  prior  to  June 
1, 1890,  has  been,  in  the  county  treasury  of  Cass  county, 
to  the  credit  of  said  school  district,  as  a  building  fund,  the 
sum  of  about  $780. 

"  Eighth-^That  at  the  annual  school  meeting,  in  said 
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school  district,  in  June,  1890^  the  electors  of  said  school 
district  authorized  the  board  of  directors  to  build  a  new 
school  house  on  the  old  site,  24x26  feet,  with  12  foot  posts, 
directing  said  board  of  directors  to  finish  said  school  liouse 
in  workmanlike  manner,  to  put  a  good,  sul>stantial  stone 
foundaCton  under  said  new  school  house,  and  to  paint  the 
house,  but  that  said  electors  did  not  8|)ecify  the  quality  of 
material  to  be  used  in  said  building,  except  the  foundation, 
and  did  not  specify  how  much  money  should  be  expended 
in  building  said  school  house,  nor  did  the  said  electors  ap- 
propriate any  money  for  the  purpose  of  such  building. 
That  at  said  meeting  the  electors  of  said  district  authorized 
the  board  to  sell  the  old  school  house  at  auction,  which  has 
been  done,  and  also  voted  that  eight  months'  school  should 
be  taught  in  said  district  the  ensuing  year. 

"Ninth— That  on  the  11th  day  of  July,  1890,  the  in-, 
tervenor  herein  applied  to  the  Hon.  S.  M.  Chapman,  judge 
of  the  district  court  of  Cass  county,  for  an  injunction  re- 
straining the  respondents  herein  from  expending  any  of 
the  funds  of  said  school  district,  or  from  creating  any  debt 
for  the  purpose  of  erecting  a  school  house  in  said  district, 
until  authorized  thereunto  as  provided  by  law.  Said  judge 
grunted  a  temporary  restraining  order  as  prayed,  but  the 
proof  fails  to  show  that  the  same,  or  any  injunction  in  said 
cause,  is  now  in  force. 

"  Tenth — That  at  a  special  meeting  held  in  said  school 
district  on  the  7th  day  of  August,  1890,  called  for  the  pur- 
pose of  voting  upon  the  appropriation  and  expenditure  of 
money  of  said  district  for  the  purpose  of  building  a  school 
house  in  said  district,  the  board  of  directors  were,  by  a  ma- 
jority vote  of  the  electors  present  and  voting,  directed  not 
to  expend  any  money  for  the  purpose  of  building  a  new 
school  house  on  the  old  site,  and  a  majority  of  the  electors 
of  said  district  present  and  voting  refused  to  appropriate 
any  money  of  said  school  district  for  the  purpose  of  build- 
ing a  school  house  on  the  old  site. 
25 
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''Eleventh — That  at  a  special  meeting  held  in  said  school 
district  on  the  3d  day  of  September,  1890,  for  the  purpose 
of  voting  upon  a  proposition  as  to  how  much  money  should 
be  expended  by  said  district  for  the  purpose  of  building  a 
school  house,  the  following  proceedings  were  had :  One 
ballot  was  taken  by  said  electors  on  said  proposition,  but 
upon  discovering  that  two  ballots,  folded  together  as  one, 
had  been  voted,  no  count  was  made,  and  a  second  ballot 
ordered,  which  was  taken,  resulting  in  29  ballots  being 
cast  for  the  proposition  and  26  against  the  proposition, 
which  result  was  read  by  the  teller,  but  not  announced  by 
the  chairman ;  that  immediately  upon  the  reading  of  the 
result  of  said  ballot  it  was  claimed  by  many  electors  pres- 
ent that  more  ballots  had  been  cast  than  there  were  voters 
at  said  meeting,  whereupon  the  chairman  ordered  all  vot- 
ers voting  "  Yes*'  upon  such  proposition  to  arrange  them- 
selves in  one  line,  and  all  voters  voting  "No"  to  arrange 
themselves  in  another  line;  that  the  voters  present  at  said 
meeting  then  did  so  arrange  themselves  in  separate  and 
distinct  lines  and  were  counted  over  twice  by  the  modera- 
tor, the  chairman,  and  as  a  result  of  said  count  it  was 
found  that  26  were  standing  in  each  line,  whereupon  the 
moderator,  who  did  not  stand  in  either  line,  declared  the 
vote  a  tie,  and  further  declared  that  he  would  vote  "No," 
and  that  the  proposition  was  lost  by  a  vote  of  27  voting 
"No"  to  26  voting  "Yes."  Another  ballot  was  demanded, 
but  before  the  same  could  be  taken  or  ordered,  a  motion  to 
adjourn  was  made  and  carried. 

"  Twelfth — That  the  director,  in  making  up  a  record  of 
the  said  special  meeting  of  September  3,  1890,  recorded 
the  result  of  the  second  ballot  as  shown  by  the  coant  of 
the  tellers. 

"  Thirteenth — ^That  the  relator  on  the  5th  day  of  Sep- 
tember, 1890,  made  a  demand  on  the  respondents  to  build 
a  school  house  in  said  district,  which  demand  was  refused 
by  respondents. 
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"  Fourteenth — That  this  action  was  brought  by  agree- 
ment between  the  relator  and  the  respondents  John  Hutch- 
ins  and  W.  O.  Ogden." 

The  relator  has  filed  exceptions  to  the  sixth  finding,  on 
the  ground  that  there  is  no  testimony  to  support  it.  Ob- 
jections are  also  made  to  the  eleventh  findings  as  not  being 
supported  by  competent  evidence. 

The  first  exception  must  be  overruled,  as  there  i%  testi- 
mony tending  to  sustain  the  finding.  The  second  excep- 
tion is  also  overruled  for  the  following  reasons: 

The  testimony  shows  that  at  the  special  meeting  held  on 
the  3d  day  of  September,  1890,  that  on  the  second  ballot 
taken  by  a  teller  the  vote  stood  twenty-nine  for  the  propo- 
sition to  twenty-six  against;  that  immediately  upon  the 
reading  of  the  result  by  the  teller  it  was  alleged  that  more 
votes  had  been  cast  than  there  were  voters  present,  where- 
upon the  chairman  counted  the  voters  in  favor  of  and 
against  the  proposition  by  placing  the  voters  in  separate 
lines  and  found  the  vote  a  tie.  He  then  voted  "  No,"  as 
be  had  a  right  to  do,  and  the  proposition  was  defeated. 

It  is  insisted  with  much  earnestness  that  as  the  school 
district  records  show  a  majority  in  favor  of  the  proposi- 
tion, such  records  must  control  in  this  case  and  that  evi- 
dence aliunde  is  not  admissible  tp  vary  or  contradict  them. 
The  circumstances  leading  up  to  the  final  determination  of 
a  case  may  always  be  shown  for  the  purpose  of  establish- 
'  ing  the  invalidity  of  the  final  adjudication.  This  rule  was 
applied  in  Frazier  v.  Miles,  10  Neb.,  109.  Thus  it  may 
be  shown  that  the  judgmeut  was  entered  too  soon.  (John- 
Bon  V,  Baker,  38  III.,  98;  Sanders  v.  Rains,  10  Mo.,  770; 
Williams  v.  Bower,  26  Id,,  601 ;  France  v.  Evans,  90  Id., 
74;  Palmer  v.  McMastei*,  8  Mont.,  186 ;  Olover  v.  JSolman, 
3  Heisk.  [Tenn.],  519;  12  Am.  &  Eng.  Ency.  of  Law, 
147r.)  It  certainly  may  be  shown  what  the  actual  facts  are 
as  to  the  result  of  the  several  ballotings. 

It  is  evident  that  more  votes  were  cast,  as  taken  by  the 
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teller,  than  there  were  voters  present.  Sach  being  the  case 
it  was  the  duty  of  the  presiding  officer  to  take  the  neces- 
sary steps  to  secure  a  correct  vote.  All  free  government 
is  founded  on  the  free  exercise  of  an  untrammeled  ballot, 
and  an  honest  count  of  the  votes  as  cast,  and  this  rule 
runs  through  every  department  where  the  matter  is  to  be 
determined  by  popular  vote.  It  is  evident  that  a  majority 
of  the^oters  of  the  district  did  not  authorize  the  erection 
of  a  school  house,  and  therefore  the  writ  must  be 


Denied. 


The  other  judges  concur. 


33    340 
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Fhenix  Ins.  Co.  v.  J.  C.  Grimes. 

[Filed  Kovsmbbb  5,  1891.] 

1.  Insoranoe:  Skvbbablb  Ck>NTBAor.  Where  in  a  policy  of  in- 
Bnnmce  a  separate  Taloation  has  been  put  upon  the  different 
subjects  of  insnranoe,  as  $300  on  the  dwelling  honae,  $175  on 
hoQsehold  fnrnitare,  $75  on  bam,  $500  on  horses,  males,  and 
colts  while  in  barn  or  on  farm,"  etc.,  the  contract  is  scTerable 
and  not  entire  and  indiyisfble. 


S. :   :   Considebation:   How  Stated.    In  such  case 

the  consideration  for  insurance  on  the  house  might  be  stated  in 
the  policy  as  a  separate  item,  so  of  the  consideration  lor  the 
household  furniture,  bam,  horses,  mules,  and  colts,  and  the 
stating  of  the  aggregate  of  these  sums  in  the  policy  as  the  con- 
sideration instead  of  the  items  separately  does  not  make  the 
contract  indivisible  and  entire. 

Error  to  the  district  court  for  Johnson  county.     Tried 
below  before  Broady,  J. 

8.  P.  Davidson,  for  plaintiff  in  error,  cited, contending  that 
the  contract  was  entire :  Outhbertson  v.  Ins*  Cb.,  96  N.  Car., 
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480,  487;  lEnman  v.  Ins.  Co.,  36  Wis.,  159,  169;  Sehu- 
mitsch  V.  Ins.  Cb.,  48  Id.,  26,  30;  Plath  v.  F.  Ins.  Assign, 
23  Minn.,  479;  Garver  v.  Ins.  Co.,  69  la.,  202,  204;  Btyw- 
man  v.  Ins.  Co.,  40  Md.,  620,  632 ;  Biggs  v.  Ins.  Co.,  88 
N.  Car.,  141 ;  Russ  v.  Ins.  Co.,  29  Up.  Can.,  Q.  B.,  73 ; 
Havens  v.  Ins.  Co.,  Ill  Ind.,  90,  96, 97 ;  OoUsman  v.  Ins. 
Co.,  56  Pa.  St,  210;  Agri.  Ins.  Co.  v.  Montague,  38  Mich., 
548,  551 ;  Barnes  v.  Ins.  Co.,  61  Me.,  1 10;  Lovejoy  v.  Ins. 
Co.,  45  Id.,  472 ;  Hartshorne  v.  Ins.  Co.,  50  N.  J.  L.,  427  ; 
Hathatoay  v.  Ins.  Co.,  64  la.,  229 ;  Brunswi4^k  iSSv.  Ind.  v. 
Ins.  Co.,  68  Me.,  313  ;  Lu  v.  Ins.  Co.,  3  Gray  [Mass.],  583 ; 
KmbaU  V.  Ins.  Co.,  8  Id.,  34,  38;  Brown  v.  Ins.  Cb.,  11 
Cash.  [Mass.],  280 ;  Moore  v.  Ins.  Co.,  28  Qrafct.  [Va,], 
508. 

A.  M.  Appelget,  oontra,  cited  t  Clark  v.  Ins.  Co.,  6  Cush. 
[Mass.],  342;  Howard  v.  Ins.  Co.,  3  Denio  [N.  Y.],  301 ; 
Jfon&y  V.  Ins.  Co.y  1  Lans.  [N.  Y.],  20 ;  Stetson  v.  Ins. 
Co.,  4  Mass.,  330 ;  Com.  Ins.  Co.  v.  Spankneble,  52  111., 
53;  West  Branch  Ins.  Co.  v.  Helfenstein,  40  Pa.  St.,  289 ; 
JBtna  Ins.  Co.  v.  Tyler,  16  Wend.  [N.  Y.],  385;  Ayres  v. 
Ins.  Co.,  17  la.,  176 ;  Soanhn  v.  Ins.  Co.,  4  Biss.  [U.  S.], 
511 ;  State  Ins.  Co.  v.  Sehreok,  27  Neb.,  527. 

Maxwell,  J. 

This  is  an  action  upon  a  policy  of  insurance  to  recover 
for  the  death  of  a  colt.  On  the  trial  of  the  cause  a  jury 
was  waived  and  the  cause  tried  to  the  court,  which  found  in 
favor  of  the  defendant  in  error  and  rendered  judgment  for 
the  value  of  the  animal.  The  cause  was  submitted  to  the 
court  upon  the  following  stipulation  of  facts:  ^'  It  is  agreed 
by  and  between  the  parties  plaintiff  and  defendant,  that 
this  policy  was  issued  by  the  defendant  to  the  plaintiff; 
that  on  or  about  the  16th  of  July,  1888,  the  loss  occurred, 
a  colt  belonging  to  the  plaintiff  was  killed  by  lightning 
on  the  land  described  in  the  policy,  which  land  had  been 
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sold  and  oonveyed  by  the  plaintiff  to  a  third  party  some 
time  in  March,  1888,  but  that  the  plaintiff  w&s  still  in 
possession  thereof;  that  he  was  the  owner  of  the  land  at  the 
time  the  policy  was  issued ;  that  the  colt  was  of  the  value 
of  (60  at  the  time  it  was  killed ;  that  on  the  20th  of  July, 
1888,  the  plaintiff  gave  notice  to  S.  F.  Holmes,  the  agent 
of  the  insurance  company;  that  on  the  28th  of  July,  1888, 
the  plaintiff  made  proofs  of  loss,  now  offered  in  evidence 
and  marked  *  Plaintiff's  Exhibit  B ' ;  that  no  part  of  the 
personar property  was  incumbered,  nor  had  the  title  thereof 
been  transferred  in  any  way ;  that  the  amount  of  loss  or 
any  part  of  it  has  not  been  paid,  nor  has  the  premium  or 
any  portion  thereof  been  repaid  or  tendered  to  plaintiff. 

'^  The  buildings  described  in  the  policy  are  situated  upon 
said  land  which  had  been  conveyed  by  plaintiff  in  March, 
1888 ;  that  a  receipt  of  the  proofs  of  loss  in  July,  1888, 
was  the  first  notice  defendant  had  of  said  conveyance  of 
the  said  property ;  that  the  paper  now  offered  in  evidence 
marked  'Defendant's  Exhibit  A,'  is  the  original  applica- 
tion in  pursuance  of  which  the  policy  sued  on  was  issued. 

''It  is  further  agreed  that  at  the  time  of  the  loss  plaintiff 
was  the  owner  of  five  horses,  mules,  and  colts/' 

The  policy  of  insurance  is  as  follows : 

"No.  0221426.  $1,300. 

"By  the  policy  of  insurance  the  Phoenix  Insurance  Co., 
of  Brooklyn,  N.  Y.,  in  consideration  of  cancellation  of 
policy  No.  065622  and  -^^  dollars  cash  and  the  payment  at 
maturity  of  eleven  dollars,  for  which  the  insured  hereafter 
named  has  executed  a  certain  promissory  note  or  obligation 
of  even  date  herewith,  and  payable  of  the  1st  day  of  Janu- 
ary, 1887,  do  insure  J.  C.  Grimes  against  loss  or  damage 
by  fire  or  lightning  to  the  amount  of  thirteen  hundred 
dollars,  as  follows : 

"  (300  on  one  story,  shingle  roof,  frame  building  while 
occupied  by  assured,  as  dwelling  No.  1  (including  founda- 
tion, cellar,  or  basement  walls). 


Vol.  33]       SEPTEMBER  TERM,  1891.  343 


Fheniz  Ins.  Go.  y.  Grimes. 


''$175  on  household  furniture,  useful  and  ornamental, 
family  wearing  apparel,  printed  books,  plate  and  plated 
ware,  paintings  and  engravings  and  their  frames  (in  case  of 
loss  no  one  to  be  valued  at  more  than  cosit),  sewing  ma- 
chines, trunks,  canes,  umbrellas,  family  supplies  and  fuel, 
while  contained  in  dwelling  No.  1« 

^'$75  on  shingle  roof  frame  barn  No.  1  (including  foun- 
dation). 

"$50  on  shingle  roof  frame  granary. 

'^(200  on  grain  in  granaries,  or  in  barns,  or  in  cril)s,  or 
in  dwelling,  or  in  stacks  on  cultivated  land,  not  over  (75 
on  any  one  stock. 

"classification  op  animals. 

''$300  on  horses,  mules,  and  colts  (class  1),  while  in  barn 
or  on  farm,  and  against  lightning  while  on  or  off  premises. 

"$200  on  cattle  (class  2),  while  in  barn  or  on  farm,  and 
against  lightning  while  on  or  off  premises. 

"  It  is  hereby  expressly  provided  and  mutually  agreed, 
and  it  is  made  one  of  the  considerations  upon  which  this  con- 
tract is  based,  that  in  case  of  loss  or  damage  to  any  animal 
the  limit  of  claim  upon  this  company  shall  be  the  amount 
produced  by  dividing  the  total  amount  insured  upon  the 
class  to  which  the  animal  belongs  (as  above  classified),  by 
three-fourths  of  the  total  number  of  animals  of  such  class 

I 

owned  by  the  assured  at  the  time  of  the  loss  or  damage, 
it  being  understood,  however,  that  in  no  case  (except  in 
the  case  of  more  valuable  animals  insured  specially  here- 
under by  names  or  numbers)  shall  this  company  be  liable 
for  more  than  $100  on  any  one  horse,  mule,  or  colt,  $50 
on  any  one  head  of  cattle,  $5  on  any  one  sheep,  or  $10  on 
any  one  hog,  nor  in  any  case  for  more  than  the  actual  cash 
value  of  the  animal  destroyed  or  damaged. 

"Situated  (except  as  otherwise  provided)  on,  and  con- 
fined to,  premises  now  actually  owned  and  occupied  by  the 
assured,  to-wit,  80  acres,  section  N.  E.  i  35,  township  4, 
range  11,  Johnson  county,  Nebraska. 
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''And  the  Phoenix  Insurance  Conapany  hereby  agrees  to 
make  good  unto  the  assured,  his  executors,  administrators, 
or  assigns,  on  receipt  of  proof,  satisfactory  to  the  company, 
at  its  Chicago  office,  all  such  immediate  loss  or  damage  (at 
the  time  of  loss)  not  exceeding  in  amount  the  sum  or  sums 
insured  as  above  specified,  nor  the  interest  of  the  assured 
in  the  above  described  property,  as  shall  happen  by  fire  or 
lightning  to  the  property  so  specified  from  the  26th  day 
of  April,  1886,  at  12  o'clock  at  noon,  to  the  26th  day  of 
April,  1889,  at  12  o'clock  at  noon, 

''But  it  is  expressly  agreed  that  this  company  shall  not 
l)e  liable  for  any  loss  or  damage  that  may  occur  to  the  prop- 
erty herein  mentioned  while  any  promissory  note  or  obliga- 
tion, given  for  the  premium,  remains  past  due  and  unpaid. 

"This  insurance  is  based  upon  the  representations  con- 
tained in  the  assured's  application  of  ^ven  number  here- 
with on  file  in  the  company's  office  in  Chicago,  Illinois, 
each  and  every  statement  of  which  is  hereby  specifically 
made  a  warranty  and  a  part  hereof;  and  it  is  agreed  that 
if  any  false  statements  are  made  in  said  application,  this 
policy  shall  be  void ;  or  if  the  assured  shall  have,  or  here- 
afler  accept,  any  other  insurance  on  the  above  mentioned 
property,  whether  valid  or  not,  or  if  the  above  mentioned 
buildings  be  or  become  vacant  or  unoccupied,  or  be  used 
for  any  other  purpose  than  is  mentioned  in  said  applica- 
tion, without  consent  indorsed  hereon,  or  if  the  property 
shall  hereafter  become  mortgaged  or  incumbered,  or  upon 
the  commencement  of  foreclosure  proceedings,  or  in  case 
any  change  shall  take  place  in  the  title,  possession,  or  in- 
terest of  the  assured  in  the  above  mentioned  property,  or 
if  the  assured  shall  not  be  the  sole  and  unconditional 
owner  in  fee  of  said  property,  or  if  this  policy  shall  be 
assigned,  or  if  the  risk  be  increased  in  any  manner  except 
by  the  erection  and  use  of  ordinary  out-buildings,  without 
consent  indorsed  hereon,  then,  in  each  and  every  one  of 
the  above  cases,  this  policy  shall  I  e  null  and  void. 
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"  The  use  of  gasoline  or  other  light  products  of  petro- 
leum for  lighting,  heating,  or  cooking  is  prohibited,  and 
will  render  this  policy  void  without  consent  indorsed 
hereon.     Kerosene  oil  may  be  used  for  lights. 

"  In  case  the  assured  fails  to  pay  the  premium  note,  or 
order,  at  the  time  specified,  then  this  policy  shall  cease  to 
be  in  force,  and  remain  null  and  void  during  the  time  said 
note  or  order  remains  unpaid  after  its  maturity,  and  no 
legal  action  on  the  part  of  this  company  to  enforce  pay- 
ment shall  be  construed  as  reviving  the  policy.  The  pay- 
ment of  the  premium,  however,  revives  the  policy,  and 
makes  it  good  for  the  balance  of  its  term. 

"No  agent  or  employe  of  this  company,  or  any  other 
person  or  persons,  have  power  or  authority  to  waive  or  alter 
any  of  the  term-j  or  conditions  of  this  policy,  except  only 
the  general  agent  at  Chicago,  Illinois,  and  any  waiver  or 
alteration  by  him  must  be  in  writing. 

*'  In  case  there  shall  be  any  other  insurance  upon  the 
property  hereby  insured,  whether  valid  or  not,  the  assured 
shall  recover  of  this  company  only  such  proportion  of  the 
lo^s  as  the  sum  hereby  insured  thereon  shall  bear  to  the 
whole  amount  of  insurance. 

"  The  company  reserves  the  right  to  cancel  this  policy,  or 
any  part  thereof,  by  tendering  to  the  assured  the  unearned 
premium,  less  any  policy  and  survey  fee  that  may  be  in- 
cluded in  the  consideration;  and  the  assured  may  cancel 
where  the  premium  or  note,  or  obligation  given  for  such  pre- 
m*um,has  been  actually  paid  in  cash,  in  which  case  the  com- 
pany shall  retain  the  expense  of  obtaining  and  writing  the 
risk,  and  the  customary  short  rates  from  the  date  of  the 
policy  up  to  the  time  it  is  received  at  the  Chicago  office  of 
the  company  for  such  cancellati(9n. 

[On  the  margin:  ]  "  Mortgage  of  (500  permitted, 

"  In  case  of  loss  or  damage,  the  assured  shall  forthwith 
give  notice  of  said  loss,  in  writing,  to  the  company.  The 
assured  shall,  if  required,  submit  to  an  examination,  or 
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ezaminationsy  under  oatk^  by  any  person  appointed  by  the 
company,  and  subscribe  to  such  examination  when  reduced 
to  writing.  Any  difference  arising  under  this  policy  in 
case  of  loss  may  be  settled  by  arbitration,  each  party  to  se- 
lect one  arbitrator,  and  the  two  chosen,  in  case  of  disagree- 
ment, to  select  a  third,  and  their  award  in  writing  shall  be 
binding  as  to  the  amount  of  loss  only,  the  cost  of  arbitra- 
tion to  be  borne  by  the  parties  hereto  equally.  If  this 
(lolicy  is  made  payable  in  case  of  loss  to  a  third  party,  or 
held  as  collateral  security,  the  proofs  of  loss  shall  be  made 
by  the  party  originally  insured,  unless  there  has  been  an 
actual  sale  of  the  property  covered,  consented  to  as  required 
by  the  conditions  of  this  policy. 

'*Nosuitor  action  against  this  company  shall  be  sus- 
tainable in  any  court  of  law  or  chancery  unless  commenced 
within  six  months  next  after  such  loss  shall  occur,  any 
.statute  of  limitation  to  the  contrary  notwithstanding. 

"In  witness  whereof,  the  Phoenix  Insurance  Company 

have  caused  these  presents  to  be  signed  by  their  president 

and  attested  by  their  secretary  in  the  city  of  Brooklyn, 

county  of  Kings,  N.  Y.,  but  the  same  shall  not  be  binding 

until  countersigned  by  T.  R.  Burch,  general  agent  for  the 

company^  at  Chicago,  Illinois. 

"Stephen  Crowell, 

"Philander  Shaw,  President 

"  Secretary . 

"Countersigned  at  Chicago,  III.,  tin's  26th  day  of  April, 

1886.  , 

^^  General  AgentJ^ 

The  principal  error  relied  upon  by  the  insurance  com- 
pany for  a  reversal  of  the  judgment  is  the  sale  and  con- 
veyance of  the  real  estate  on  which  the  insured  property 
was  kept,  there  being  no  notice  given  to  the  company  of 
such  transfer. 

It  is  claimed  that  the  contract  of  insurance,  although  it 
covers  several  distinct  items  of  property  specified  in  the 
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policy,  yet  the  consideration  being  single  and  entire,  there- 
fore a  violation  of  any  part  of  the  policy  renders  the  whole 
void. 

There  are  inany  cases  holding  that  where  the  premium 
for  the  insurance  is  a  gross  sum^  and  the  policy  covers 
different  classes  of  property^  the  contract  is  indivisible^ 
and  if  void  as  to  one  class,  is  void  as  to  all.  Hence,  as 
the  defendant  in  error  had  insured  the  buildings  on  the 
farm,  and  afterwards  sold  the  farm  without  consulting  or 
notifying  the  insurance  company,  that  therefore  the  policy 
was  avoided  as  to  the  personal  property  covered  by  the 
policy.  The  objection  to  this  class  of  decisions  is  that  they 
are  based  on  a  false  assumption  of  facts.  Thus,  a  certain 
amount  of  insurance  is  placed  on  the  dwelling  house,  a 
specified  amount  on  the  bam,  and  on  several  descriptions 
of  personal  property.  In  case  of  loss  of  the  farm  build- 
ings or  any  item  of  personal  property,  the  recovery  cannot 
exceed  the  amount  of  insurance  stated  in  the  policy  on  that 
particular  class  or  description  of  property,  although  the 
aggr^ate  of  values  of  the  different  items  of  insurance 
might  greatly  exceed  that  sum.  Thus,  suppose  a  policy  is 
made  for  $5,000,  of  whicK  sum  $1,000  was  placed  on  the 
dwelling  house,  $500  on  the  barn,  and  the  remainder  on 
certain  items  of  personal  property  named.  In  case  of  the 
destruction  of  the  house  by  fire,  the  company  would  be  lia- 
ble for  $1,000  and  no  more;  and  if  the  barn  was  burned, 
the  liablity  could  not  exceed  $500.  So  in  case  of  the  de- 
struction by  fire  of  any  other  piece  of  property  insured, 
the  company  is  liable  only  for  the  amount  of  insurance. on 
that  and  not  for  the  full  amount  named  in  the  policy,  un- 
less all  the  property  insured  is  destroyed. 

It  will  thus  be  seen  that  the  contract  consists  of  separate 
and  distinct  parts  and  covers  many  subjects.  The  consid- 
eration for  these  several  items  might  properly  be  stated 
separately  in  the  policy,  but  for  convenience  the  aggregate 
of  the  several  sums  alone  is  given.    This  does  not  make  an 
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entire  and  indivisible  contract  of  the  policy.  The  contracts 
are  severable  as  to  each  class,  and  one  piece  of  property  is 
not  dependent  on  another.  This  question  was  before  this 
court  in  1889,  in  State  Ina.  Co.  v.  Schreok,  27  Neb.,  527. 
That  cause  was  carefully  considered,  and  it  was  held,  in  ef- 
fect, that  the  contract  was  severable,  and  that  the  execution 
of  a  mortgage  upon  the  realty  would  not  prevent  a  recov- 
ery for  loss  of  the  personal  property.  The  provision  in 
the  policy  in  that  case  was  substantially  the  same  as  in  the 
one  under  consideration.  We  are  entirely  satisfied  with 
the  carefully  prepared  opinion  of  Chief  Justice  Reese  in 
that  case,  and  it  will  be  adhered  to.  (See  also  Oerman  Ins. 
Co.  V.  Fairbanks  32  Neb.,  750.)  This  disposes  of  the  errors 
relied  upon,  and  the  judgment  is 

Affibmsd. 

The  other  judges  concur. 


E.  W.  OsBORN  V.  J.  E.  Shotwell. 

[FiLKD  NOVJEMBBR  5,  1691.] 

1.  Juatioe  of  the  Feaoe :  Bill  of  Exceptions:  In  an  Achon 

OF  FoBciBLB  Entry  and  Detention  the  sUtnte  expressly 
authorixes  the  taking  of  **  exceptions  to  the  opinion  of  the  jus- 
tice," and  he  haa  authority  to  sign  the  same. 

2.  :  :  Change  of  Venue.     Where  a  defendant  files  an 

affidavit  for  a  change  of  the  place  of  triaV,  which  is  refused,  all 
the  evidence  on  that  matter  before  the  justice  must  be  preserved 
in  a  bill  of  exceptions,  duly  signed  by  him,  to  predicate  error 
thereon  In  the  district  or  supreme  court. 

Error  to  the  district  court  for  Lancaster  county.    Tried 
below  before  Field,  J. 
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P.  O.  Oassidy,  for  plaintiff  in  error^  cited,  contending 
that  a  bill  of  exceptions  was  not  necessary:  Belcher  v. 
Skinner^  28  Neb.,  91;  Freeman  v.  Burks,  16  Id.,  328; 
Cook  V.  Hester,  21  Id.,  369 ;  U.  P.  R.  Cb.  v.  Smersh,  22 
Id.,  761. 

Savoyer  &  Snell,  contra,  cited :  Change  of  venae ;  Max- 
welFs  Justice  Prac.,  49 ;  Bank  of  Cleveland  v.  Ward,  11 
O.,  128 ;  Davis  v.  Rivers,  49  la.,  435 ;  Hall  v.  Barnes,  82 
111.,  228 ;  Sloan  v.  Smith,  3  Cal.,  410 ;  Beople  v.  Wright,  5 
How.  Pr.  [N.  Y.l  23. 

Maxwslij,  J. 

This  is  an  action  of  forcible  entry  and  detention.  On  the 
trial  of  the  cause  before  the  justice,  judgment  was  rendered 
in  fiivor  of  the  defendant  in  error.  The  case  was  taken  on 
error  to  the  district  court,  where  the  judgment  of  the  jus- 
tice was  affirmed.  The  transcript  of  the  justice  is  as  fol- 
lows: 

'^  September  9,  1889,  plaintiff  filed  the  following  com- 
plaint : 

'''The  plaintiff  complains  of  the  defendant  for  that  one 
Wm.  L.  Minthing  was  in  his  lifetime  the  owner  of  the  N. 
£.  ^  of  section  27,  in  township  12,  range  7,  in  Lancaster 
county,  IjTeb.,  and  that  this  plaintiff  is  the  administrator 
of  his  estate,  said  Minthing  being  dead;  that  as  administra- 
tor plaintiff  leased  said  premises^to  the  defendant  on  the 
1st  day  of  March,  1889,  for  one  year,  but  said  defendant 
has  neglected,  failed,  and  refused  to  execute  a  chattel  mort- 
gage to  secure  the  deferred  payment  in  conformity  with  the 
terms  of  said  lease,  and  said  lease  has  become  wholly  de- 
termined null  and  void,  and  plaintiff  has  often  demanded 
possession  of  said  premises  from  defendant.  The  plaintiff 
is  entitled  to  the  immediate  possession  of  the  said  property, 
but  the  defendant  forcibly  and  unlawfully  detains  posses- 
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sion  of  the  same  from  the  plaintiff.  On  the  4th  day  of 
September,  1889,  plaintiff  served  a  notice  in  writing  on  said 
defendant  to  leave  said  premises.  Plaintiff  asks  reatitution 
of  said  premises  and  costs  of  suit. 

"'(Signed)  J.  E.  Shotwell. 

"'Dated  this  9th  day  of  September,  1889. 

"  *  N.  E.  Melick, 

"  ^Jv^ice  of  the  Peace, 

"'Subscribed  and  sworn  to  before  me,  N.  E.  Melick, 

justice  of  the  peace  in  and  for  Lancaster  county,  Nebraska, 

this  9th  day  of  September,  1889. 

"'N.  E.  Melick, /.P. 

"  'In  Justice  Court,  before  N.  E.  Melick,  J.  P.,  Lancaster 

County,  Nebraska. 
"'J.  E.  Shotwell^ 

E.  W.  OSBORN.     j 

" '  I,  E.  W.  Osborn,  do  on  oath  say  that  I  cannot  obtain  a 
fair  and  impartial  trial  of  the  above  cause  before  said  jus- 
tice of  the  peace,  because  of  the  bias  of  said  justice  of  the  • 
peace,  as  affiant  verily  believes. 

"  '(Signed)  E.  W.  Osbobn. 

"'Subscribed  and  sworn  to  before  me,  by  the  said  £. 
W.  Osborn,  the  14th  day  of  September,  1889. 

"'N.  E.  Melick, 

" '  Justice  of  the  Peace.^ 

"Indorsed:  'J.  E.  Shotwell  v.  E.  W.  Osborn.  Affida- 
vit for  a  change  of  venue.  Filed  this  14th  day  of  Sep- 
tember, 1889.     N.  E.  Melick,  justice  of  the  peace.* 

"On  September  9,  1889,  I  issued  summons  for  E.  W. 
Osborn,  made  returnable  at  8  o'clock  A.  M.  September  14, 
1889,  and  gave  same  to  A.  B.  Norton,  constable. 

"September  14,  1889,  8  o'clock  A.  M.  Summons  re- 
turned indorsed  as  follows: 

" '  Received  this  summons  the  9th  day  of  September,  1 889. 
I  served  the  within  writ  on  the  within  named  E.  W.  Os* 
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born  by  giving  to  him  personally  a  true  and  certified  copy 
of  the  same  with  all  the  indorsements  thereon. 

« '  (Signed)  A.  B.  Norton, 

" '  ConstabU: 

''On  case  being  called  parties  appeared  in  person  and  by 
their  attorneys,  Sawyer  &  Snell,  for  plaintiff,  and  Cassidy 
&  Wolfe,  for  defendant.  Thereupon  defendant  filed  an 
affidavit  asking  for  change  of  venue  on  account  of  bias 
of  the  justice  before  whom  the  case  was  to  be  tried,  a  copy 
of  which  is  hereto  attached.  Defendant's  attorneys  admit 
at  the  same  time  that  there  were  really  no  grounds  for  the 
affidavit.  Plaintiff  introduced  in  evidence  the  proceedings 
in  this  case  previously  had  to  show  bearing  on  bias  of 
justice.  Motion  for  change  of  venue  overruled,  on  ground 
that  the  justice  was  not  biased,  to  which  defendant  excepts. 

^'The  complaint  being  read  to  defendant  he  refused  to 
plead  thereto,  on  which,  and  in  his  behalf,  I  entered  a  plea 
of  not  guilty.  The  defendant  stated  that  he  should  take 
no  part  in  the  proceedings.  The  plaintiff  introduced  in 
evidence  a  written  lease  between  plaintiff  and  defendant, 
executed  on  the  1st  day  of  March,  1889,  also  notice  given 
defendant  on  September,  1889,  by  plaintiff  requiring  de- 
fendant to  vacate  premises  in  dispute,  also  evidence  in  rela- 
tion to  chattel  mortgage  that  defendant  refused  to  execute. 

^' After  hearing  the  evidence  in  the  case,  I  find  that  the 
all^ations  in  the  complaint  are  true,  and  that  the  defend- 
ant is  guilty  as  charged  in  said  complaint.  It  is  therefore 
considered  and  adjudged  by  me  that  the  plaintiff  have  res- 
titution of  the  premises  described  in  said  complaint,  and 
that  he  recover  of  said  defendant  the  costs  of  this  action, 
taxed  at  $5.95." 

There  is  no  bill  of  exceptions,  and  it  is  contended  on 
behalf  of  defendant  in  error  that  there  is  no  authority  for 
the  justice  to  sign  such  bill. 

Section  1030  of  the  Code  provides,  in  cases  of  forcible 
entry  and  detention,  that  ^'Exceptions  to  the  opinion  of 


352  NEBRASKA  REPOETS.         [Vol.  33 


Oibom  ▼.  Bhotwell. 


the  justice,  in  cases  under  this  chapter  upon  questions  of 
law  and  evidence,  may  be  taken  by  either  party,  whether 
tried  by  a  jury  or  otherwise;  or  either  party  may  appeal 
from  the  judgment  rendered  by  such  justice  by  giving  bond, 
witli  two  responsible  sureties  to  be  approved  by  the  justice, 
conditioned,  if  the  plaintiff  appeals,  to  satisfy  the  final 
judgment  and  costs;  if  the  defendant  appeals,  to  satisfy  the 
final  judgment  and  costs,  and  pay  a  reasonable  rent  for  the 
premises  during  the  time  he  wrongfully  withholds  the 
same*'' 

The  right  of  appeal  was  given  by  thd  aet  of  1883 
Prior  to  that  time  the  only  mode  of  review  was  by  pro* 
ceedings  in  error.  Exceptions  are  to  be  preserved  in  a 
bill  duly  signed  by  the  justice;  otherwise  it  would  be 
impossible  for  a  reviewing  court  to  know  with  certainty 
what  exceptions  had  been  tak^i.  The  right  to  take  ex- 
ceptions clearly  implies  the  right  to  have  the  same  pre- 
served in  a  bill  to  be  authenticated  by  the  signature  of  the 
justice.  The  justice,  therefore,  had  authority  in  a  case  of 
this  kind  to  sign  a  bill  of  exceptions.  There  was  no  bill 
in  this  case  and  nothing  to  show  that  the  affidavit  in  ques- 
tion was  all  the  evidence  before  the  justice.  Hence  the 
judgment  cannot  be  disturbed. 

Second — ^Section  958a  of  the  Code  provides  "That  in 
all  civil  and  criminal  proceedings  before  justices  of  the 
peace,  any  defendant  in  such  proceedings  may  apply  for 
and  obtain  a  change  of  venue,  by  filing  an  affidavit  in  the 
case  made  by  the  defendant,  his  agent  or  attorney,  stating 
that  the  defendant  cannot,  as  affiant  verily  believes,  have 
a  fair  and  impartial  hearing  in  the  case  on  account  of  the 
interest,  bias,  or  prejudice  of  the  justice,  and  by  paying  tlie 
costs  now  required  to  be  paid  by  defendant  on  diange 
of  venue  for  the  causes  and  in  the  cases  mentioned  in 
chapter  four  of  title  thirty,  part  two,  of  the  Revised  Stat- 
utes, and  thereupon  the  proceedings  shall  be* transferred  to 
the  nearest  justice  of  the  peace  to  whom  the  said  objec- 
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lions  do  not  apply,  of  the  same  county,  to  be  proceeded 
with  in  the  manner  pointed  out  for  the  transfer  and  pro- 
cedure in  cases  on  change  of  venue  for  cause  mentioned  in 
said  chapter  four/' 

These  sections  no  doubt  have  been  productive  of  much 
reckless  swearing.  In  many  cases,  where  the  oath  is  made 
and  filed  for  a  change  of  the  place  of  trial,  the  justice  must 
know  that  there  is  no  substantial  ground  for  the  oath,  and 
yet  he  is  required  to  make  the  change  where  the  terms 
provided  by  law  as  to  costs  have  been  complied  with.  It 
is  not  for  him  to  say  whether  or  not  he  is  biased,  nor  is  it 
necessary  to  establish  bias  before  a  change  can  be  ordered. 
All  that  is  necessary  is  for  the  defendant,  his  agent  or  attor- 
ney, to  make  oath  that  the  '^  defendant  cannot,  as  affiant 
verily  believes,  have  a  fair  and  impartial  hearing  in  the  case 
on  account  of  the  interest,  bias,  or  prejudiceof  the  justice,'^ 
and  paying  the  costs  now  required  of  the  defendant  by 
section  958,  the  place  of  trial  must  be  changed. 

It  is  stated  in  the  transcript  that  ^'  defendant's  attorney 
admitted  at  the  same  time,  when  oath  for  change  was 
made,  that  there  were  really  no  grounds  for  the  affidavit/' 
If  this  is  true,  then  the  oath  was  a  deliberate  falsehood  and 
the  application  would  not  be  made  in  good  faith.  Where 
such  is  the  case,  there  could  be  no  error  in  overruling 
the  application.  The  change  is  granted  to  secure  an  im- 
partial tribunal.  If  the  defendant  does  not  believe  that 
the  justice  before  whom  the  action  is  pending  is  biased  or 
partial,  then  in  taking  a  false  oath  he  clearly  commits  per- 
jury. If  this  statement  was  miule  as  claimed,  it  would  be 
sufficient  to  justify  the  overruling  of  the  motion. 

There  is  no  bill  of  exceptions,  and  we  have  no  means  of 
knowing  what  evidence  was  before  the  justice,  and  there- 
fore  cannot   hold   that  he  erred  in   his  judgment.     The 

judgment  is  therefore 

Affirmed. 

The  other  judges  concur. 
26 
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George  Brown  v.  State  op  Nebraska. 

42   MB 
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Bobbery:  Charob  of,  Will  Sustain  a  Conviction  of  Lab- 
OBNY  From  Person.  Section  13  of  the  Criminal  Code  proyides 
that  '^Ifany  person  shall  forcibly,  and  by  violence,  or  by  putting 
in  fear,  take  from  the  person  of  another  any  money  or  personal 
property  of  any  valne  whatever,  with  the  intent  to  rob  or  steal, 
every  person  so  offending  shall  be  deemed  guilty  of  robbery,  and 
npon  conviction  thereof  shall  be  imprisoned  in  the  penitentiary 
not  more  than  fifteen  nor  less  than  three  years."  This  section 
took  effect  in  1873.  In  1887  the  legislature  passed  an  act 
which  declares  that  ^  Every  person  who  steals  property  of  any 
value  by  taking  the  same  from  the  person  of  another  withoot 
putting  said  person  in  fear  by  threats  or  the  use  of  force  and 
violence,  shall  be  deemed  guilty  of  grand  larceny,  and  shall, 
npon  conviction  thereof,  be  punished  by  confinement  in  the 
penitentiary  for  not  less  than  one  nor  more  than  seven  years." 
SMf  That  the  charge  of  robbery  includes  the  offense  of  stealing 
from  the  person  without  force  and  violence  or  putting  in  fear, 
and  that  under  an  information  for  robbery  the  accused  may  be 
convicted  of  stealing  from  the  person. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Clarkson,  J* 

J,  L.  Kaley,  for  plaiatiff  in  error^  cited,  contending  that 
on  an  information  drawn  under  sec.  113a,  Criminal  Code, 
the  accused  could  not  be  convicted  of  robbery  :  2  Bishop, 
Crim.  Law,  sec  1166;  1  Wharton,  Crim.  Law,  sec.  854; 
2  Archibald,  Crim.  Prao.  &  PI.,  1290;  Shinn  v.  StaU,  64 
Ind.,  13;  McCloakey  v.  People^  5  Parker,  Crim,  Rep. 
[N.  Y.],  305. 

Oeorge  H,  Hastings^  Attorney  General^  contra,  cited,  as 
to  the  definition  of  larceny:  2  East,  P.  C,  553;  Hickey 
V.  State,  23  Ind.,  21.  Robbery  is  a  form  of  oompouud 
larceny :  2  Bishop,  Crim.  Law.,  757 ;  Hickey  v.  State,  23 
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Ind.,  21.  A  charge  of  robbery  will  sustain  a  conviction 
of  larceny :  Stevens  v.  State,  19  Neb.,  647 ;  2  Bishop^  Crim. 
Law,  1166;  1  Wharton,  Crim.  Law,  sees.  846,  856;  State 
r,  Arnold,  31  Neb.,  75. 

• 

Maxwell,  J. 

The  plaintiff  in  error  was  found  guilty  of  grand  larceny, 
and  sentenced  to  imprisonment  in  the  penitentiary  for  two 
years.  The  errors  assigned  relate  to  the  giving  and  refus- 
ing certain  instructions.     ThS  information  is  as  follows : 

''Of  the  May  term  of  the  district  court  of  the  third 
judicial  district  of  the  state  of  Nebraska,  within  and  for 
the  county  of  Douglas  and  state  of  Nebraska,  in  the  year 
of  our  Lord  1890. 

"I,  Timothy  J,  Mahoney,  county  attorney  in  and  for 
the  county  of  Douglas,  in  said  state  of  Nebraska,  who 
prosecutes  for  and  in  behalf  of  said  state,  in  the  district 
court  of  said  district  sitting  in  and  for  said  county  of 
Douglas,  and  duly  empowered  by  law  to  inform  of  offenses 
committed  in  said  county  of  Douglas,  come  now  here,  in 
the  name  and  by  the  authority  of  the  state  of  Nebraska, 
and  give  the  court  to  understand  and  be  informed  that  on 
the  6th  day  of  May,  A.  D.  1890,  George  Brown,  late  of 
the  county  of  Douglas  aforesaid,  in  the  county  of  Douglas 
and  state  of  Nebraska  aforesaid,  then  and  there  being,  did 
then  and  there  in  said  county,  in  and  upon  one  Mrs.  Anna 
M.  Kervan,  unlawfully,  forcibly,  and  with  violence  make 
an  assault,  and  her  the  said  Mrs.  Anna  M.  Kervan  in 
bodily  fear  then  and  there  feloniously  did  put,  and  from 
the  person  and  against  the  will  of  her  the  said  Mrs.  Anna 
M.  Kervan  then  and  there  feloniously,  forcibly,  and  by 
violence  did  steal,  take,  and  carry  away  one  pocketbook  of 
the  value  of  $1.50,  and  eighty-five  cents  lawful  money  of 
the  United  States  of  the  value  of  eighty-five  cents,  all 
being  of  the  value  of  $2.35,  the  property  of  the  said  Mrs. 
Anna  M.  Kervan,  with  the  intent  then  and  there  to  steal. 
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take,  and  carry  said  property  away,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state  of  Nebraska.'' 

Section  13  of  the  Criminal  Code  provides:  '^  If  any  per- 
son shall  forcibly  and  by  violence,  or  by  putting  in  fear, 
take  from  the  person  of  another  any  money  or  persona\ 
property,  of  any  value  whatever,  with  the  intent  to  rob 
or  steal,  every  person  so  offending  shall  be  deemed  guilty 
of  robbery,  and  upon  conviction  thereof  shall  be  impris- 
oned in  the  penitentiary  not  more  than  fifteen  nor  less 
than  three  yeieirs." 

Section  113a  provides:  "Every  person  who  steals  prop- 
erty of  any  value  by  taking  the  same  from  the  person  of 
another  without  putting  said  person  in  fear  by  threats  or 
the  use  of  force  and  violence,  shall  be  deemed  guilty  of 
grand  larceny,  and  shall,  upon  conviction  thereof,  be  pun- 
ished  by  confinement  in  the  penitentiary  for  not  less  than 
one  nor  more  than  seven  years/' 

The  court  instructed  the  jury  as  follows : 

"In  order  to  convict  the  defendant  of  a  robbery  you 
must  be  satisfied  from  the  evidence,  beyond  a  reasonable 
doubt,  of  the  truth  of  the  following  propositions : 

"First — That  he  took  the  property  described  in  the  in- 
formation, or  some  part  of  said  property,  from  the  person 
of  Anna  M.  Kervan. 

"Second — That  such  taking  was  done  by  force  and  vio- 
lence or  by  putting  said  Anna  M.  Kervan  in  bodily  fear. 

"  Third — That  such  taking  was  done  by  defendant  with 
tlie  intent  to  feloniously  rob  said  Anna  M.  Kervan  and  to 
steal  said  property,  take  it  away,  and  convert  the  same  to 
his  own  use  and  against  the  will  and  without  the  consent 
of  the  said  Anna  M.  Kervan. 

"Fourth — That  Anna  M.  Kervan  was  the  owner  of  said 
property  so  taken,  that  it  had  some  value,  and  that  the 
taking  was  in  Douglas  county,  Nebraska,  and  on  or  about 
said  6th  day  of  May,  1890. 
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'' Should  you  find  from  the  evidenoe,  beyond  a  reasona- 
ble doubt,  that  each  and  every  of  the  forgoing  proposi- 
tions are  true,  it  is  your  duty  to  convict  of  robbery  as 
charged  in  the  information. 

'^  Seventh — It  is  permissible  under  this  information,  if  in 
your  opinion  the  evidence  justifies  and  warrants  you  in  so 
doing,  to  find  the  defendant  guilty  of  larceny  from  the 
person.  The  putting  in  bodily  fear,  or  the  use  of  force  and 
violence,  is  not  a  necessary  element  in  the  crime  of  larceny 
from  the  person,  but  the  felonious  taking  and  carrying 
away  from  the  person,  with  the  intent  to  convert  property 
to  his  own  use  and  against  owner's  consent,  are  necessary.'' 

The  plaintiff  asked  the  following  instruction,  which  was 
refused: 

"The  jury  are  instructed  that  if  you  find  from  the  evi- 
dence that  the  defendant  took  the  property  described  in  the 
information  from  Anna  M.  Kervan,  against  her  will,  but 
did  not  first  put  said  Kervan  in  fear,  and  did  not  use  any 
force  or  violence,  except  such  as  constitutes  the  sudden 
snatching  of  said  property  from  said  Kervan,  you  will  not 
be  warranted  in  finding  the  defendant  guilty  as  charged  in 
the  information,  but  may  find  him  guilty  of  larceny." 

The  question  of  the  validity  of  sec.  113a  was  before 
this  court  in  State  v,  Arnold,  31  Neb.,  75,  and  the  statute 
sustained.  The  latter  statute  was  passed  to  reach  the  case 
of  pickpockets,  who,  prior  to  the  passage  of  the  aet,  had 
comparative  immunity  from  punishment.  (State  r.  Aimoldy 
supra.)  Robbery  is  the  felonious  and  forcible  taking  from 
the  person  of  another  goods  or  money  of  value  by  violence, 
or  putting  in  fear,  (4  Blacks.  Comm.,  243;  2  Bouv.  Law 
Diet.,  488.)  The  crime  of  stealing  from  the  person  is  not 
as  heinous  a  crime  as  that  of  robbery,  but  it  possesses  some 
of  the  elements  of  robbery ;  in  other  words,  it  is  of  the 
same  nature  but  does  not  go  as  far  as  robbery.  To  the 
extent  of  taking  from  the  person  of  another  money  or 
other  valuable  things,  both  offenses  are  alike  and  both  are 
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punishable  in  the  peniteDtiary.  The  crime  of  robbery  oer- 
taioly  includes  the  crime  of  stealing  from  the  person,  and 
where  such  is  the  case,  the  jury  may  find  the  accused  not 
guilty  of  the  higher  offense  and  guilty  of  a  less  one. 

There  was  no  error,  then,  in  giving  and  refusing  the  in- 
structions referred  to.  There  is  no  error  in  the  record  and 
the  judgment  is 

Affibmed. 


The  other  judges  concur. 


:i3  S.7H 
50    227) 

33  a58 
63  87111 
62  42711 


Peter  Olson  v.  Ella  Peterson.- 

[Filed  Noyembbb  5, 1891.] 

1.  Bastardy:   Dbobbe  of  Evidence  Required.     In  a  prosecu- 

tion /or  bastardy  a  prepoadersnoe  of  the  eTidence  is  sufficient 
to  jostifj  a  conviction,  and  the  defendant  may  be  found  guUty 
upon  the  unsupported  evidence  of  the  complainant 

2.  »-^^ :  Review.     Held,  That  there  was  no  error  in  the  charge  of 

the  coart,  and  that  the  instructions  denied  were  properly  re- 
fused. 


3. 


6. 


:  EVIDEI7CE:  An  Offer  of  €k>iiPR0MisB  made  by  a  de- 
fendant in  a  bastardy  proceeding,  not  accepted,  is  not  admissible 
in  evidence.  The  rule  does  not  exclude  the  admission  of  partic- 
ular facts  tending  to  show  guilt. 

Marbiaob.    Where  the  complainant  has  testified 


that  she  was  unmarried  at  the  beginning  of  the  action,  it  ia 
proper  to  prove,  on  cross-examination,  any  fact  or  circumstance 
tending  to  show  that  she  was  married  when  the  suit  was  insti- 
tuted. 


:  .  Testimony  that  the  complainant  had  sexual  in- 
tercourse with  men  other  than  the  defendant^  outside  the  period 
of  gestation,  is  inadmissible  to  evidence. 


Error  to  the  district  court  for  Saunders  county.     Tried 
below  before  Marshall,  J. 
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Good  &  Ooody  for  plaintiffs  in  error,  cited,  as  to  degree 
of  evidenoe  required:  Reg.  v.  Armitage,  27  L.  T.  [Eng.], 
41 ;  2  Am.  &  Eng.  Ency.  Law,  p.  146;  Saunders,  Affilia- 
tion [8th  Ed.],  55 ;  2  Best,  Ev.,  sec.  621,  and  cases ;  1  Whart., 
Ev.,  sec.  414;  Rex  v.  Roberts,  2  C.  &  K.  [Eng.],  614; 
Hodges  v.  Bennett^  5  H.  &  N.  [Eng,],  625 ;  Queen  v.  Read, 
9  A.  &  E.  [Eng.],  619.  Offer  to  compromise:  Home  Ins. 
Co.  V,  BaUimore,  93  U.  S.,  527;  Batchelder  v.  Batdielder, 
2  Allen  [Mass.],  105;  Saunders  v.  McCarthy,  8  Id.,  42; 
Harrington  v.  Lincoln,  4  Gray  [Mass.],  563;  Gay  v.  Bates, 
99  Mass.,  263;  Durgin  v.  Somers,  117  Id.,  55;  Draper  v. 
Hatfield,  124  Id.,  53 ;  WUliams  v.  Thorp,  8  Cow.  [N.  Y.], 
201 ;  Paulin  v.  Howser,  63  111.,  312 ;  Barker  v.  Bv^hnell, 
75  Id.,  220;  State  Bank  of  Wis.  v.  Dutton,  11  Wis.,  371. 
Marriage  of  prosecutrix :  Gibson  v.  Gibson,  24  Neb.,  430; 
State  V.  Walker,  13  Pac.  Rep.  [Kan.],  285;  2  Best,  Ev., 
sec. 349 ;  2  Kent^s  Com.,  87,  and  cases;  2  Greenl.,  Ev.,  sees. 
461-2;  Harmon  v.  Harmon,  16  111.,  85;  Miller  v.  White, 
80  Id.,  580;  Sharon  v.  Sharon,  16  Pac.  Rep.  [Cal.],  360-1 ; 
GaU  V.  GaU,  21  N.  E.  Rep.  [N.  Y.],  106. 

G.  W.  Simpson,  and  J.  R.  GUkeson,  contra,  cited,  as  to 
degree  of  evidence:  Altschuler  v.  Algaza,  16  Neb.,  633; 
Kennedy  v.  State,  42  N.  W.  Rep.  [Wis.],  213.  Offer  to 
compromise:  Dodge  Co.  v.  Kemnitz^  28  Neb.,  224;  Moore  v. 
State,  2  O.  St.,  500;  PraU  v.  State,  19  O.  St.,  277;  Per- 
kins  V.  Mobley,  4  O.  St.,  668.  Exclusion  of  testimony  as 
to  other  acts :  Sang  v.  Beers,  20  Neb.,t373 ;  Masters  v. 
Marsh,  19  Id.,  460. 

NORVAL,  J. 

This  is  a  case  of  bastardy,  by  which  it  is  sought  to 
<^arge  the  plaintiff  in  error  with  being  the  father  of  a 
bastard  child  of  Ella  Peterson,  the  prosecutrix.  To  the 
complaint  the  defendant  pleaded  not  guilty.  At  the  close 
of  the  trial  the  jury  returned  a  verdict  of  guilty.     The 
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defendant's  motion  for  a  new  trial  ^as  overruled,  and  the 
court  adjudged  that  the  defendant  was  the  reputed  father 
of  said  child,  and  that  he  should  stand  charged  with  its 
future  maintenance  in  the  sum  of  $825.  To  reverse  the 
judgment  the  defendant  prosecutes  error. 

Complaint  is  made  because  the  court  refused  to  give  the 
following  instruction  to  the  jury,  requested  by  the  defend- 
ant: 

^'Before  you  can  find  a  verdict  of  guilty  in  this  case,  the 
plaintiff  must  show,  by  a  clear  preponderance  of  the  evi- 
dence, that  the  defendant  is  the  father  of  the  child,  and  this 
proof  must  not  only  be  given  by  her  direct  and  positive 
testimony,  but  by  some  corroborative  evidence  in  some  ma- 
terial particular,  apart  from  her  own  testimony." 

No  error  was  committed  in  refusing  this  request,  as  it 
did  not  correctly  state  the  rule  of  evidence.  In  a  prosecu- 
tion for  bastardy  the  guilt  of  the  defendant  is  only  re- 
quired to  be  established  by  a  preponderance  of  the  evidence. 
The  statute  makes  the  mother  of  a  bastard  child  a  compe- 
tent witness  in  a  proceeding  like  this,  leaving  to  the  jury  the 
question  of  her  credibility.  If  the  evidence  of  the  com- 
plainant shows  the  accused  to  be  the  father  of  the  child,  it 
may  be  sufficient  to  sustain  a  verdict  of  guilty,  although 
her  testimony  is  uncorroborated  by  other  evidence.  (^S- 
achuler  r.  Algaza,  16  Neb.,  631 ;  State  v.  Nichob,  29  Minn., 
357;  Stale  v.  McGlothlen,  66  la.,  644.) 

On  the  trial  it  was  contended  by  the  defendant  that  the 
complainant  is  a  married  woman.  The  defendant  intro- 
duced testimony  tending  to  show  that  in  the  latter  part  of 
the  month  of  July,  1888,  the  plaintiff,  and  one  Andrew 
Anderson,  went  to  a  restaurant  and  boarding  house  in  the 
city  of  Wahoo  and  engaged  board  and  lodging,  represent- 
ing themselves  as  husband  and  wife.  They  remained  there 
two  or  three  months,  sustaining,  during  the  time,  the  rela- 
tion of  husband  and  wife,  and  held  themselves  out  to  the 
public  as  such.     Anderson  abandoned  the  plaintiff  and 
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left  her  at  this  resta])rant  in  September.  The  plaintiff  tes- 
tified that  she  was  never  married,  and  never  told  any  one 
that  she  was  the  wife  of  Andrew  Anderson.  If  her  testi- 
mony is  to  be  believed,  her  cohabitation^  with  him  was  not 
lawful,  but  illicit.  No  marriage  ceremony  or  solemnization 
is  claimed,  but  it  is  insisted  that  the  facts  proven  as  to  the 
relations  existing  between  the  complainant  and  Anderson, 
constitute  a  common  law  marriage.  It  was  for  the  jury  to 
determine  from  the  entire  testimony  what  were  the  real  re- 
lations this  man  Anderson  sustained  toward  the  plaintiff, 
and  whether  or  not  they  were  married.  The  jury,  by  the 
verdict,  found  that  the  plaintiff  was  an  unmarried  woman, 
and  there  is  testimony  to  support  the  finding. 

The  point  is  made  that  this  issue  was  not  fairly  presented 
to  the  jury  by  the  charge  of  the  court.  The  court,  over 
the  defendant's  objections  and  exceptions,  gave  the  follow- 
ing instructions  to  the  jury  on  that  branch  of  the  case: 

"Sixth — The  jury  are  instructed  that  marriage  in  its 
legal  sense  may  be  defined  to  be  a  civil  contract;  and  that 
it  is  not  indispensable  that  a  clergyman  or  magistrate  should 
be  present  to  authorize,  solemnize,  or  confirm  the  contract 
to  give  validity  to  the  marriage.  Therefore,  if  there  is  a 
contract  to  be  continued  during  life  entered  into  between  a 
man  and  a  woman  legally  capable  of  entering  into  a  mar- 
riage relation,  and  then  this  contract  is  followed  by  the 
])arties  thereto  in  good  faith,  cohabiting  together  as  man 
and  wife,  this  amounts  to  a  valid  marriage,  and  is  not 
voidable  at  the  will  of  either  party.  Cohabit  does  not 
mean  mere  sexual  indulgence,  but  it  means  a  dwelling  to- 
*^ether  as  husband  and  wife.  Marriage,  as  distinguished 
from  the  agreement  to  marry,  and  from  the  act  of  becom- 
ing married,  is  the  civil  status,  condition,  or  relation  of  one 
man  and  one  woman  united  in  law  for  life,  for  the  discharge 
to  each  other,  and  the  community,  of  the  duties  legally 
incum^nt  on  those  whose  association  is  founded  on  the 
distinction  of  sex.     Marriage  does  not  mean  a  mere  tern- 
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porary  agreement  to  dwell  together  for  a  time  for  the  grati- 
ficatioD  of  sexual  or  lustful  desires,  but  it  is  essential  that 
the  contract  be  entered  into  with  a  view  to  its  continuance 
through  life,  and  then  be  followed  by  celebration  and  co- 
habitation, with  the  apparent  object  of  continuing  such 
cohabitation  through  life. 

"Seventh — The  jury  are  instructed  that  if  from  the  evi- 
dence in  this  case  they  believe  that  the  plaintiff,  Ella  Peter- 
son, and  one  Andrew  Anderson  in  good  faith  entered  into 
a  contract  to  become  husband  and  wife,  and  in  good  faith 
and  in  pursuance  of  that  contract  cohabited,  that  is,  dwelt 
together  as  husband  and  wife,  and  so  held  themselves  out 
to  those  with  whom  they  associated,  and  that  they,  in  good 
faith  to  each  other  and  the  community,  entered  upon  the 
discharge  of  the  duties  legally  incumbent  on  those  holding 
to  each  other  the  relation  of  husband  and  wife,  then  the 
jury  should  find  tliat  the  plaintiff  is  a  married  woman. 
On  the  other  hand,  if  the  jury  from  the  evidence  believe 
that  the  plaintiff  and  said  Andrew  Anderson  merely  lived 
together  without  any  contract  to  marry,  or  for  the  mere 
purpose  of  gratifying  their  sexual  desires,  or  for  any  tem- 
porary purpose,  then,  although  they  may  have  slept  to- 
gether, and  called  each  other  husband  and  wife,  such  living 
together,  standing  alone,  would  not  in  a  1^1  sense  consti- 
tute a  marriage,  and  in  that  event  she  would  not  be  con- 
sidered a  married  woman/' 

These  instructions  were  rightfully  given,  as  in  our  opin- 
ion they  fairly  express  the  law  governing  the  facts  and 
are  applicable  to  the  testimony  in  the  case.  They  are  not 
in  conflict  with  the  rule  announced  and  applied  in  Gibson 
V.  Oibson,  24  Neb.,  394,  but  are  in  perfect  harmony  with 
the  opinion  in  that  case  and  the  authorities  cited  therein. 

It  is  further  claimed  that  the  court  erred  in  refusing  to 
give  the  defendant's  third  request,  which  reads: 

"You  are  instructed  that  if  you  find  from  the  evidence 
adduce4  that  said  plaintiff  and  Andrew  Anderson  lived 
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together  as  man  and  wife,  demeaning  themselves  toward  each 
other  as  such,  and  were  treated  bj  their  friends  and  acquaint- 
ances as  being  entitled  to  that  status,  for  the  period  of 
about  three  mouths  during  July,  August,  and  September 
of  1888,  the  law  presumes  them  to  have  been  legally  mar- 
ried, and  in  such  case  you  must  acquit  the  defendant/' 

While  it  is  true  marriage  may  be  established  by  cohab- 
itation, reputation,  declaration,  and  conduct  of  the  parties, 
yet  it  will  not  be  conclusively  presumed  from  such  facts. 
The  complainant  and  Anderson  may  have  lived  and  co- 
habited together  and  held  themselves  out  to  the  world  as 
husband  and  wife,  and  yet  if  there  was  no  mutual  agree- 
ment between  the  parties  to  assume  that  relation,  and  it 
was  not  their  intention  to  do  so,  then  no  marriage  existed 
between  them.  The  fault  with  the  defendant's  request  to 
charge  is  that  it  holds,  if  certain  facts  are  found  to  exist,  a 
marriage  is  conclusively  proved,  while  the  existence  of 
such  facts  only  raises  the  presumption  of  marriage,  but 
not  a  conclusive  presumption. 

As  there  was  no  complaint  in  the  motion  for  a  new  trial 
because  of  the  refusal  of  the  court  to  give  the  defendant's 
fourth  request,  the  assignment  of  error  based  thereon  can- 
not be  considered. 

Exception  is  taken  because  the  court  permitted  the  plaint- 
iff to  prove,  on  the  cross-examination  of  the  defendant,  that, 
while  the  action  was  pending  in  the  district  court,  he  offered 
the  complainant  a  certain  sum  of  money  in  settlement  of 
the  case.  The  rule  is  that  an  offer  or  proposition  of  settle- 
ment of  matters  in  litigation,  not  accepted,  is  not  admissi- 
ble in  evidence  for  or  against  either  party.  The  rule  does 
not  exclude  the  admission  of  particular  facts.  A  litigant 
has  the  right  to  buy  his  peace,  and  the  law  will  not  allow 
him  to  be  prejudiced  by  the  fact  that  he  made  a  proposi- 
tion to  the  other  party  to  effect  a  settlement,  which  was 
rejected.  {Kiersieadv.Brown,  23  Neb.,  695;  Shererv,  Piper, 
26  O.  St.,  476;  i&ferec  r.  SniUhj  16  Pac.  Rep.  [Idaho],  915; 
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L.  &  N.  A.  B.  Co.  V.  Wright,  16  N.  E.  Rep.  [Ind.],  145; 
State  Bank  v.  DuUon,  11  Wis.,  389;  Barker  v.  BudmeU^ 
75  111.,  220;  Staie  v.  Lavin,  80  la.,  555.) 

Coansel  for  defendant  in  error  concede  in  their  brief  that 
such  is  the  rule  in  purely  civil  cases,  but  contend  that  it 
has  no  application  in  actions  like  the  one  at  bar.  A  pros- 
ecution for  bastardy  is  in  the  nature  of  a  civil  action.  The 
statute  in  express  terms  authorizes  the  complainant  in  such 
a  proceeding,  while  the  complaint  is  pending  before  the  jus- 
tice, to  settle  with  the  defendant  The  agreement,  how- 
ever, must  be  acknowledged  by  both  parties  before  the  jus- 
tice, who  is  required  to  enter  a,  memorandum  thereof  upon 
his  docket,  and  the  defendant  must  give  a  bond  to  save  the 
county  from  all  liability  for  the  support  of  the  child. 
Whether  the  power  to  compromise  exists,  after  the  defend- 
ant has  been  recognized  by  the  justice  to  appear  before  the 
district  court,  so  that  the  settlement  would  constitute  a  bar 
to  a  further  prosecution  of  the  case,  we  are  not  now  re- 
quired to  determine.  The  defendant,  doubtless,  supposed 
that  the  right  to  settle  existed.  He  certainly  did  not  vio- 
late any  law  in  making  overtures  to  the  complainant  for 
the  purpose  of  effecting  a  settlement.  So  far  as  appears 
it  was  made  in  good  faith  for  the  purpose  of  avoiding  liti- 
gation, oven  though  the  sum  offered  was  small,  and  we 
know  of  no  reason  why  his  rejected  proposal  should  be 
regarded  as  an  admission  that  he  was  the  father  of  com- 
])lainant's  child.  Had  the  offer  been  accepted  by  her,  and 
the  defendant  given  his  note  for  the  sum  agreed  upon 
for  the  support  of  the  child,  its  collection  could  be  enforced 
at  law.  The  object  of  the  statute  is  to  compel  tlie  father  of 
a  bastard  child  to  provide  for  the  support  of  the  child  and 
to  protect  the  public  against  all  liability  for  such  support 
A  fair  compromise  made  between  the  parents  of  an  illegit- 
imate child  providing  for  the  maintenance  thereof,  is  highly 
commendable,  and  such  a  settlement  is  in  harmony  with  the 
policy  of  our  statutes.     The  establishing  of  the  rule  for 
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which  the  defendaut  in  error  contends  would  tend  to  pre- 
vent the  settlement  of  such  matters. 

The  case  of  Stale  v,  Lavin,  supray  is  precisely  like  this. 
There  the  court  ruled  that  an  offer  of  compromise  made  by 
a  defendant  in  a  bastardy  proceeding  is  not  an  admission 
of  his  guilt  and  is  inadmissible  in  evidence.  We  are  of 
the  opinion,  both  upon  principle  and  authority,  that  error 
prejudicial  to  the  plaintiff  in  error  was  committed  by  the 
trial  court  in  allowing  the  proposition,  made  for  the  purpose 
of  compromise,  to  be  proven. 

The  court  refused  to  permit  counsel  for  plaintiff  in  error 
to  cross-examine  the  complainant  as  to  the  relations  sus- 
tained between  her  and  one  Andrew  Anderson.  One  of  the 
issues  in  the  case  was  whether  or  not  the  complainant  was 
unmarried  when  the  prosecution  was  instituted.  It  was 
the  theory  of  the  defense,  on  the  trial,  that  she  was  mar- 
ried to  Anderson.  On  direct  examination  she  testified  that 
she  was  never  married.  It  was  certainly  competent  to 
prove  on  cross-examination  any  fact  or  circumstance  which 
had  a  tendency  to  show  that  she  was  a  married  woman  at 
the  time  of  bringing  the  action.  The  court  refused  to 
permit  the  complainant  to  answer  on  cross-examination 
whether  or  not  she  and  the  man  Anderson  did  not  live  to- 
gether as  husband  and  wife  and  represented  themselves  to 
others  as  being  such.     This  was  error. 

There  is  no  merit  in  the  objection  made  to  the  exclusion 
of  the  depositions.  They  were  offered  to  prove  that  the 
prosecutrix  had  sexual  intercourse  with  men  other  than 
the  defendant  outside  of  the  period  of  gestation.  Such 
evidence  was  inadmissible.  {Masters  v.  Marsh,  19  Neb., 
458 ;  Sang  v.  Beers,  20  Id.,  365.) 

For  the  errors  referred  to  the  judgment  is  reversed  and 
the  cause  remanded  for  further  proceedings. 


Reversed  and  remanded. 


The  other  judges  concur. 
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as    866 

JU!*  Albert  Livingston  et  al.,  appellants,  v.  M.  V. 

M  Ah7\  Corey,  appellee. 

[Filed  Novsmbbb  5, 1891.] 

1.  Liquors:  Licbnsb:  Application:  Signers  Aftbb  Publica- 
tion OF  Notice.  After  a  petition  for  a  liquor  license  was  filed 
with  the  city  clerk  and  notice  thereof  was  given,  the  city  conn- 
cil  permitted  other  freeholders  to  sign  the  petition.  Held,  No 
error,  and  that  it  was  not  necessary  to  repablish  the  notice  after 
snch  amendment. 


3.  :  :  '"t  The  Evidence  examined,  and  A<ld,  that 

the  application  for  a  license  was  signed  by  the  requisite  number 
of  qaalified  petitioners. 

3.  :  :  Applicant  Disqualified  by  Pbiob  Viola- 
tion OF  Law.  Where,  on  the  hearing  of  a  remonstrance  against 
the  granting  of  a  liqaor  license,  it  is  satisfactorily  proven  that 
the  applicant  has,  within  a  year,  sold  intoxicating  liquors  to  a 
minor,  or  has,  daring  the  same  period,  sold  adalterated  liqaors, 
the  applicant  is  not  entitled  to  a  license. 

4.  :  : :  Proof.    Such  yiolations  of  the  law  may 

be  established  by  the  records  of  a  court  showing  the  conviction 
of  the  applicant,  or  by  any  other  competent  evidence. 

6.  : :  The  Objection  that  there  was  no  ordinance  in 

force  authorizing  the  granting  of  a  saloon  license,  cannot  be 
raised  for  the  first  time  in  the  supreme  court. 

Appeal  from  the  district  court  for  Clay  county.  Heard 
below  before  Morris,  J. 

Tho8.  H,  Matters,  for  appellants,  cited:  Goodwin  v. 
Smith,  S7  Am.  Rep.  [Ind.],  144;  StaU  v.  BenneU,  19  Neb., 
207;  State  v.  Weber,  20  Id.,  467;  State  v.  Kaso,  25  Id., 
609;  State  v.  Hartfid,  24  Wis.,  60. 

Leslie  O.  Hurd,  contra,  cited :  O^Dea  v.  Washinffton  Co., 
3  Neb.,  122;  Struthera  v.  McDowell,  5  Id.,  494 ;  StaU  v. 
RusseU,  17  Id.,  203;  Burley  v.  MUlard,  11  Id.,  289;  Fos- 
ter v.  Devinney,  28  Id.,  416, 
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NORVAL,  J. 

On  the  11th  day  of  April,  1890,  M.  V.  Corey,  the  ap- 
pellee, filed  in  the  oflBce  of  the  city  clerk  of  the  city  of 
Harvard  his  i>etition  for  license  to  sell  malt,  spirituous 
and  vinous  liquors  in  the  first  ward  of  said  city,  for  the 
municipal  year  ending  April  30, 1891.  On  the  date  fixed 
in  the  notice  for  hearing  the  application  the  appellants 
filed  with  said  clerk  a  remonstrance  against  the  issuance  of 
the  license.  By  agreement  of  parties  the  matter  was  heard 
April  30,  when,  after  hearing  the  testimony,  the  city  coun- 
cil overruled  the  remonstrance  and  granted  the  license. 
An  appeal  was  taken  by  the  remonstrants  to  the  district 
court,  where  the  decision  of  the  city  council  was  aiBrmed. 

The  case  is  before  us  on  appeal.  It  is  a  question  whether, 
in  the  absence  of  a  statutory  enactment  providing  for  ap- 
peals from  the  district  court  to  the  supreme  court  in  pro- 
ceedings like  this,  the  proper  remedy  is  not  by  petition  in 
error ;  but,  as  the  appellee  has  not  filed  a  motion  to  dis- 
miss, we  will  not  now  decide  the  point 

The  petition,  when  filed,  was  signed  by  thirty-four  per- 
sons claiming  to  be  resident  freeholders  of  the  first  ward 
of  the  city  of  Harvard.  A  notice  of  the  filing  of  the 
same  was  published  in  the  Harvard  Courier  for  more  than 
two  weeks  prior  to  the  date  named  for  the  hearing.  Afl^er 
the  notice  was  given,  and  the  remonstrance  was  filed,  the 
council  allows  the  petitioner  to  amend  his  petition  by  per- 
mitting Let  Webster,  L.  L.  Chambers,  and  Catherine 
Douse  to  sign  their  names  to  the  application.  The  appel- 
lants claim  that  the  council  had  no  jurisdiction  to  act  upon 
the  petition  thus  amended,  for  the  reason  no  notice  was 
given  of  the  amendment.  This  cannot  be.  The  council 
acquired  jurisdiction  by  the  filing  of  a  proper  petition  and 
the  giving  of  the  notice  required  by  the  provisions  of  sec- 
tion 2  of  chapter  50  of  the  Compiled  Statutes,  and  having 
once  obtained  jurisdiction,  they  did  not  lose  it  by  allowing 
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other  persons  to  sign  the  petition,  nor  was  it  necessary  to 
republish  the  notice  after  such  amendment  was  made,  any 
more  than  it  would  be  essential  to  issue  and  serve  a  sum- 
mons in  a  civil  action  aft«r  the  filing  of  an  amended  peti- 
tion. We  have  no  doubt  that  the  council  had  the  power 
to  permit  the  amendment  to  be  made.  After  the  petition 
was  filed,  three  of  the  petitioners  presented  to  the  ooundl 
a  written  request  that  their  names  be  taken  off  the  petition, 
and  two  of  the  other  signers  removed  from  Harvard  after 
signing  the  petition.  The  amendment  was  certainly  in 
furtherance  of  justice.  Doubtless  the  appellants  could 
have,  if  they  so  desired,  filed  an  additional  remonstrance. 
They  were  not  taken  by  surprise,  as  the  hearing  did  not 
take  place  until  two  days  after  the  names  were  added  to 
the  petition,  besides  no  further  time  was  asked  in  which  to 
prepare  for  trial. 

The  case  of  Pdton  v.  Drummond,  21  Neb.,  495,  cited 
by  appellants,  is  not  in  conflict  with  the  views  above  ex- 
pressed. It  was  there  ruled  that  the  authorities  have  no 
power  to  take  any  action  on  a  petition  for  a  liquor  license 
until  the  statutory  notice  has  been  given.  We  adhere  to 
the  rule  there  stated,  but  whether  such  notice  must  be  re- 
published after  new  names  are  added  to  the  petition  was 
not  involved  nor  considered  in  the  precedent  cited. 

The  petition  was  signed  by  the  requisite  numl)er  of 
qualified  petitioners.  It  bore  the  names,  of  thirty-seven 
persons,  counting  the  three  names  which  were  addcil.  It 
was  admitted  on  the  trial  that  G.  W.  Updike  and  W.  R. 
Martin  were  non-residents  of  the  city  of  Harvard.  It 
also  appears  that  A.  L.  Kaufman  was  not  a  freeholder,  nnd 
that  Miles  Wilson,  A.  A.  Keller,  and  Conrad  Miller,  who 
signed  the  petition,  filed  a  written  request  withdrawing  as 
petitioners.  The  undisputed  testimony  shows  that  all  (he 
other  signers  were  qualified  petitioners,  so  that  after  de- 
ducting the  six  names  mentioned,  there  remained  thirty- 
one  signers,  who  were  resident  freeholders  of  the  first  ward 
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of  the  city  of  Harvard,  or  one  more  than  the  statute  re- 
quirefi.     The  petition  was,  therefore,  sufficient. 

The  remonstranoe  alleges  that  M.  V.  Corey  had  violate^l 
the  law  during  the  preceding  year  by  selling  liquors  to 
minors.  Section  8  of  said  chapter  60  prohibits  the  sale  of 
malt,  spirituous,  and  vinous  liquors,  or  any  intoxicating 
drinks,  to  any  minor  under  twenty-one  years  of  age,  and 
section  3  of  the  same  chapter  provides  that  ''If  it  shall 
be  satisj&ctorily  proven  that  the  applicant  for  license  has 
been  gailty  of  the  violation  of  any  of  the  provisions  of 
this  act  within  the  space  of  one  year,  or  if  any  former 
license  shall  have  been  revoked  for  any  misdemeanor 
against  the  laws  of  this  state, then  the  board  shall  refuse  to 
issue  such  license." 

The  testimony  of  Frank  Gill,  a  minor  seventeen  years 
old,  is  to  the  effect  that  he  obtained  a  glass  of  beer  at  Corey's 
saloon,  either  of  Mr.  Corey  or  of  his  bartender,  Miller,  on 
Christmas  night  preceding  the  hearing  before  the  city 
council.  There  b  also  testimony  tending  to  prove  that  one 
Sherman  Dunn,  a  minor,  bought  and  drank  intoxicating 
liquors  at  appellee's  saloon  within  a  year  prior  to  April  30, 
1 890.  M.  V.  Corey  denies  under  oath,  that  either  Gill  or 
Dunn  procured  liquor  at  his  place  of  business  to  his 
knowledge.  William  Miller,  the  bartender,  testified  that 
he  could  not  say  whether  he  sold  any  beer,  whisky,  or 
liquor  to  Gill  or  not,  but  he  fails  to  deny  making  the  sale 
to  Dunn.  The  testimony  is  not  conflicting.  The  positive 
testimony  of  the  witnesses  produced  by  the  remonstrators, 
as  to  liquors  being  procured  in  appellee's  saloon  by  Gill  and 
Dunn,  not  having  been  denied  by  Miller,  who  tended  bar,  the 
cfaai^  of  selling  liquors  is  well  supported  by  the  evidence, 
and,  for  that  reason,  the  license  should  have  been  denied. 

Another  ground  of  the  remonstrance  was  that  the  peti- 
tioner violated  the  law  by  selling  adulterated  liquors.    The 
disposing  of  such  liquors,  by  gift  or  sale,  is  forbidden  by 
section  13  of  the  liquor  law. 
27 
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The  proof  shows  that  a  pint  of  whisky  which  was  sold 
by  the  appellee  on  the  24th  day  of  April,  1890,  to  one 
Bradford  Stone,  was  placed  in  the  hands  of  Dr.  Martin 
Clark,  a  chemist  of  Sutton,  for  analysis.  Dr.  Clark 
testified  that  he  analyzed  the  pint  of  liquor,  and  had 
found  that  it  contained  common  sugar  and  fusel-oil,  and 
three  and  one-half  grains  of  charcoal  and  tannate  of  iron; 
that  the  charcoal  and  tannic  acid  could  have  been  produced 
by  the  liquor  standing  for  some  time  in  the  barrel,  but  that 
the  iron  was  an  extraneous  product.  We  quote  from  the 
testimony  of  the  chemist  as  to  the  existence  of  fusel-oil  in 
the  sample  analyzed, as  follows: 

Q.  Now  you  say  there  was  fusel-oil  in  it  Is  not  that 
an  incident  of  distillation? 

A.  It  is  one  of  the  products  of  distillation.  It  is  espe- 
cially in  all  crude  whisky,  it  is  found  in  large  proportions 
in  raw  whisky,  and  also  in  high  wines.  It  gradually 
<lisappears  by  aging  of  the  whisky.  In  double-distilled 
goods  there  should  be  none. 

Q.  In  redistillation,  they  take  it  out,  do  they  not? 

A.  If  the  distillation  is  stopped  at  the  right  time,  there 
would  be  none. 

Q.  Then  all  whiskies,  except  of  the  redistilled  grade, 
have  fusel-oil  in  them? 

A.  Yes ;  the  first  distillation  would  have  fiisel-oiL 

Q.  Was  the  quantity  of  fusel-oil  in  this  sample  that  you 
analyzed,  such  as  to  lead  you  to  suppose  it  had  been  in- 
troduced, or  that  it  was  as  it  came  from  the  process  of  dis- 
tillation ? 

A.  I  should  think  it  was  from  the  process  of  distilla- 
tion; I  should  think  it  was  as  it  came  from  the  still. 

The  witness  further  testified  that  the  sample  given  him 
for  analysis  had  been  thinned  by  water ;  that  sugar  was 
not  to  be  found  in  pure  whisky,  and  that  fusel-oil  was 
poisonous.  It  was  the  opinion  of  the  chemist  that  the 
liquor  had  been  adulterated. 
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We  are  satisfied  from  the  testimony  of  the  chemist  that 
the  liquor  sold  by  appellee  to  Bradford  Stone  was  adul- 
terated, and  his  testimony  was  not  contradicted  by  any 
other  evidence  taken  at  the  hearing.  True,  Mr.  Corey's 
testimony  is  to  the  effect  that  he  did  not  adulterate  the 
whisky,  nor  did  any  one  else  so  far  as  he  knew,  yet  that 
could  make  no  difference.  He  was  bound  to  know,  at  his 
peril,  that  the  liquors  were  pure.  The  statute  makes  a 
person  liable  who,  intentionally  or  innocently,  sells  or 
gives  away  adulterated  liquors.  Quite  likely  the  fusel-oil 
was  in  the  liquor  when  it  left  the  still,  yet  it  is  likewise 
clear  that  the  sugar,  water,  and  the  iron  sediment  were 
subsequently  added.  This  constituted  an  adulteration, 
within  the  meaning  of  the  statute.  Proof  that  the  appellee 
had  violated  the  law  in  selling  liquors  to  minors,  or  in 
selling  adulterated  liquors,  was  not  confined  to  the  record 
of  a  court  showing  his  conviction,  but  on  the  hearing  of  a 
remonstrance  against  granting  a  license  it  may  be  proven, 
by  any  competent  evidence,  that  the  applicant  has  been 
guilty  of  any  of  the  provisions  of  the  law  relating  to  the 
sale  of  liquors. 

It  is  stated  in  brief  of  counsel  for  appellants  that  there 
was  no  law  in  force  in  the  city  of  Harvard  granting  au- 
thority to  the  mayor  and  council  to  grant  the  license. 
This  question  was  not  raised  by  the  remonstrance  nor  by 
the  evidence,  and  will  not  be  considered  here.  Parties 
protesting  against  the  granting  of  a  license  must  fairly 
present  their  objections  to  the  council.  The  question  of 
authority  not  having  been  made  before  the  city  council,  it 
was  not  necessary  to  put  in  evidence  the  ordinances  of  the 
city  authorizing  the  granting  of  license  to  saloon-keepers. 

Complaint  is  also  made  by  appellants  in  the  brief  of 
counsel  that  the  findings  of  the  district  court  are  insuffi- 
cient. Whether  the  judgment  was  based  upon  sufficient 
findings  or  not  is  immaterial,  the  case  being  here  on  appeal 
upon  the  merits.  Appellants  recognized  the  validity  of 
the  judgment  by  appealing. 
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Complaint  is  made  of  the  overruling,  by  the  city  ooun- 
cily  the  motion  of  the  remonstrants  to  compel  the  petitioner 
to  first  introduce  his  testimony.  In  Lambert  v.  Stevenn, 
29  Neb.,  283,  in  speaking  of  the  burden  of  proof  in  pro- 
ceedings like  this,  we  said :  '^  When  the  remonstrance  denies 
any  matter  necessary  to  confer  jurisdiction  upon  the  grant- 
ing power,  as  that  certain  signers  to  the  petition  are  not 
fi^eholders,  the  burden  is  on  the  applicant  to  establish  that 
they  are  qualified  petitioners.  When  the  remonstrance 
sets  up  new  matter,  as  that  certain  signers  to  the  petition 
were  made  freeholders  for  the  purpose  of  signing  the  same, 
or  that  the  applicant  has  been  guilty  of  a  violation  of  any 
provision  of  the  liquor  law  within  a  year,  or  that  any 
former  license  has  been  revoked,  the  burden  is  upon  the 
remonstrators  to  establish  such  new  matter.''  It  therefore 
follows,  from  the  logic  of  that  opinion,  that  the  burden 
was  upon  the  appellee  to  establish  that  the  persons  sign- 
ing the  petition,  who  the  remonstrance  avers  were  not  quali- 
fied petitioners,  were  in  fact  resident  freeholders  of  the 
ward.  Likewise  the  burden  was  upon  the  remonstrators 
to  prove  that  the  petitioner  sold  adulterated  liquors  and  sold 
liquors  to  minors.  The  appellee  should  have  first  introduced 
his  evidence  upon  the  question  of  the  qualification  of  the 
petitioners,  but  his  failure  to  do  so  is  not  sufficient  ground 
for  reversal.  The  error  was  waived  by  taking  an  appeal 
from  the  decision  of  the  city  council  to  the  district  court. 
The  appeal  required  a  decision  upon  the  merits,  and  was 
not  a  proceeding  to  review  errors  made  by  the  council  on 
the  hearing  of  the  remonstrance. 

The  order  of  the  city  council  granting  the  appellee  a  li- 
cense and  the  judgment  of  the  district  court  affirming  the 
same  are  reverse^],  the  remonstrance  is  sustained,  and  the 
application  for  a  license  is  denied. 

Judgment  aocx>rdinglt. 

The  other  judges  concur. 
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John  D.  Thomas  y.  Sylvia  E«  Thomas  kt  al. 

[FlLKD  NOYBMBBB  5|  1891.] 

1«  B60  Adjudioata:  How  Pleaded.  The  party  relying  npoii  a 
former  ac^Qdication  as  a  defense  must  sTer  in  his  answer  in 
what  court  the  Judgment  was  rendered,  and  plead  fiMSts  showing 
that  the  recovery  was  upon  the  same  sabject-matter  and  between 
the  same  parties,  or  their  privies,  as  the  suit  in  which  the  de- 
ISune  of  re$  adjudieaia  is  made,  and  that  the  judgment  is  in  fhll 
force. 


S.  :  .    The  failure  to  allege  when  the  former  adUndiea- 

*  tion  was  had  will  not  invaltdate  the  plea,  although  it  is  good 
ground  for  a  motion  to  make  more  definite  and  certain. 

SL  :  The  Amsweb  construed,  and  hM^  to  state  sufficient  facts 

to  constitute  a  bar  to  the  action. 

4.  Fraud :  Avoiding  Judgment:  Pleading.  In  order  to  avoid  a 
judgment  on  the  ground  of  fraud  in  obtaining  it,  the  facts  con- 
stituting the  fraud  must  be  pleaded  and  proved. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Hopewell,  J. 

Bradley  &  Delamatref  for  plaintiff  in  error. 

Comn  &  MeHughy  contra. 

NORVAL,  J. 

From  a  judgment  rendered  in  favor  of  the  defendants  in 
the  court  below  the  plaintiff  prosecuted  an  appeal  to  this 
court  At  the  January  term,  1890,  the  cause  was  submit- 
ted upon  two  motions,  one  to  quash  the  bill  of  exceptions, 
and  the  other  to  dismiss  the  appeal.  Both  motions  were 
sustained ;  the  former,  because  the  bill  of  exceptions  was 
not  prepared,  served,  nor  allowed  within  the  time  required 
by  law,  and  tlie  latter,  on  the  ground  that  the  appeal  was 
not   taken  within  six  months  from  the  rendition  of  the 
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judgment  appealed  from.  Althougb  the  appeal  was  dis- 
missed^ the  transcript  was  retained,  and  the  plaintiff  was 
permitted  to  file  a  petition  in  error.  Subsequently,  the 
cause  was  again  submitted  for  decision  upon  the  errors  as- 
signed in  the  petition  in  error. 

This  suit  was  instituted  in  the  district  court  by  John  D. 
Thomas  against  Sylvia  E.  Thomas,  Carrie  L.  Behm,  and 
John  F.  Behm,  the  purpose  and  object  of  which  was  the 
cancellation  of  a  deed  of  certain  real  estate  situated  in 
Douglas  county,  made  by  the  plaintiff  to  said  John  F. 
Behm,  which,  it  is  alleged,  was  procured  by  certain  false 
and  fraudulent  representations  of  the  defendants.  The 
frauduleilt  representations  are  set  out  in  the  petition  with 
great  particularity,  but  their  repetition  here  is  not  neces- 
sary to  a  proper  understanding  of  the  question  pre- 
sented. 

The  defendants  answered  denying  each  and  every  allega- 
tion of  the  petition,  and,  as  a  further  defense,  answered  as 
follows : 

''And  said  defendants,  further  answering  said  petition, 
say  that  the  issue  here  joined  has  been  heretofore  tried  in 
said  court  between  said  parties,  and  has  been  finally  adju- 
dicated in  favor  of  said  defendants;  and  said  defendants 
further  say  that  the  judgment  rendered  in  favor  of  said  de- 
fendants still  stands  in  full  force,  and  is  res  adjudicata; 
and  said  defendants  therefore  plead  the  same  in  bar  of  this 
action." 

No  reply  was  filed.  Upon  the  trial  the  court  found  that 
the  defense  of  res  adjudicata  was  sustained  by  the  evidence, 
and  dismissed  the  action. 

It  is  urged  by  counsel  for  plaintiff  in  error  that  the  plea 
of  former  adjudication  is  insufficient  to  support  the  judg- 
ment. It  is  safe  to  state  tliat  the  general  rule  deducible 
from  the  decisions  is,  a  judgment  of  a  court  having  juris- 
diction of  the  parties  and  the  subject-matter  is  a  complete 
bar,  as  to  the  question  therein  litigated,  to  a  subsequent 
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suit  between  the  same  parties,  or  their  privies.  The  party- 
relying  upon  a  former  adjudication  as  a  defense  must  aver» 
in  his  answer,  in  what  court  the  judgment  was  rendered 
and  plead  aiBrmative  facts,  showing  that  the  recovery  was 
upon  the  same  subject-matter,  and  substantially  between  the 
same  parties  as  the  suit  in  which  the  defense  of  res  adjudi" 
cata  is  made,  and  that  the  judgment  is  in  full  force.  Tested 
by  this  rule,  the  answer  in  the  case  at  bar  states  a  complete 
defense.  It  shows  that  both  suits  were  brought  in  the  same 
court,  were  between  the  same  parties,  involved  the  same 
issue;  that  judgment  was  rendered  in  the  former  action  in 
favor  0|f  the  answering  defendants,  and  that  said  adjudica- 
tion was  in  full  force. 

Fault  is  found  with  the  answer  because  it  fails  to  allege 
when  the  former  adjudication  was  had.  While  in  the  ap- 
proved forms  of  the  plea  of  res  adjuticcUa,  found  in  the 
various  works  on  pleading,  the  date  when  the  judgment 
was  rendered  is  given,  yet  we  have  been  unable  to  find  a 
single  authority,  and  none  has  been  cited  by  counsel,  which 
holds  that  the  plea  is  bad,  in  substance,  if  the  date  of 
the  judgment  is  not  pleaded.  Had  the  precise  date  been 
averred,  the  allegation  would  have  been  more  specific,  and 
had  a  motion  been  made  to  require  the  defendants  to  make 
their  answer  more  definite  and  certain  in  that  respect,  it 
would  have  been  well  taken;  but  the  objection  cannot  be 
raised  for  the  first  time  after  trial  and  judgment.  The 
objection  to  the  sufficiency  of  the  answer  is  overruled. 

Considerable  is  said  in  the  brief  of  plaintiff*  about  the 
former  judgment  being  obtained  bj  fraud,  and  numerous 
authorities  are  cited  to  sustain  the  proposition  that  where 
fraud  has  been  practiced  by  the  successful  party  in  obtain- 
ing an  adjudication,  the  judgment  is  void  and  constitutes 
no  bar  to  another  action.  A  sufficient  answer  to  this  part 
of  the  brief  is  that  no  such  question  is  presented  by  the 
record.  The  facts  constituting  the  fraud  should  have  been 
set  up  in  a  reply  to  the  answer.     As  no  reply  was  filed,  the 
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allegations  of  the  answer  must  be  taken  as  true.    The 
judgment  is 

Affibmed. 


The  other  judges  ooncur. 


George  A.  Hoagland,  appellee,  y.  Lusk  Bbob.  et 

^370l  AL.,   APPELLANTS. 

[Filed  Novkmbsb  6, 1891.] 

1.  Meohanlos'  Liens:  Pabtnebship.  A  partnership  composed 
of  three  persons  erected  a  building  upon  a  lot  owned  bj  two  of 
the  partners.  The  partners  holding  the  legal  title  of  the  lot, 
contracted  in  the  name  of  the  firm  for  the  materials  nsed  in  the 
oonstraction  of  the  building.    In  an  action  by  the  material-man 

* 

to  foreclose  his  lien  it  was  hdd^  that  the  lien  attached  to  the  lot 
and  bnilding  thereon. 

S. :  Not  Waived  by  Takiko  Debtob's  Note.  A  me- 
chanic's lien  is  not  lost  nor  waiTod  by  the  taking  of  the  note  of 
debtor  for  the  balance  due  on  their  account,  nor  in  such  case  by 
giving  to  the  latter  a  receipt  as  in  full  for  the  demand. 

3.  :  Acceptance  of  Collatebal  Sbcubity.  The  accept- 
ance by  a  material-man  of  a  note  and  chattel  mortgage  as  col- 
lateral security  for  materials,  previously  fhmished  for  the  erec- 
tion of  a  building  under  a  contract  with  the  owner  is  not  a 
waiver  of  the  lien  of  the  material-man,  unless  such  was  the 
intention  of  the  parties. 

Appeal  from  the  district  court  for  Saline  county.  Heard 
below  before  Morris,  J. 

Hastings  &  McGintky  for  appellants: 

If  security  and  note  are  taken  expressly  as  }>aynient,  a 
lien  for  the  account  is  lost,  notwithstanding  the  statute. 
{McCoy  V.  Quick,  30  Wis.,  521 ;  Crooks  v.  Finney,  39  0. 
St.,  67;  Rose  r.  Persse,  29  Conn.,  256 ;  2  Jones,  Liens, 
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1518y  1519.)  Security  aooepted  as  payment  waives  the 
lien.  (Kimey  v.  Thomas^  28  III.,  502 ;  2  Jones,  Liens,  151 8, 
1519.) 

^Dawe9  &  Fo8$,  and  Palmer  &  Hendee,  contra,  cited  : 
IVheder  v.  PlaUwnouth,  7  Neb.,  279 ;  Webster  v.  Wray,  17 
Id.,  581;  Wilson  v.  Bearddey,  20  Id.,  461;  Stadleman  v. 
FUzjerald,  14  Id.,  293. 

NOBYAX,  J. 

This  suit  was  brought  in  the  coart  below  by  the  appellee 
to  foreclose  a  mechanic's  Hen.  Cross- petitions  were  filed 
by  E.  I.  Ferguson  and  the  Combination  Gas  Machine 
Company.  A  decree  of  foreclosure  was  entered  which  gave 
£.  I.  Ferguson  a  first  lien  for  the  sum  of  $2,566.87,  and 
the  plaintiff  a  second  lien  for  the  sum  of  $363.64.  The 
cross  petition  of  the  Corol)ination  Gas  Machine  Company 
was  dismissed.  The  defendant  Henry  S.  Ferguson  ap- 
peals from  so  much  of  the  decree  as  allowed  to  plaintiff  a 
mechanic's  lien. 

The  appellant  insists  that  the  plaintiff  was  not  entitled 
to  a  mechanic's  lien  because  the  materials  were  not  fur- 
nished under  any  contract  with  the  owner  of  the  premises. 
The  materials  were  sold  by  the  plaintiff  to  Lusk  Bros.  & 
Co.  for  the  construction  of  a  brick  building  upon  lot 
1 46,  in  the  town  of  Friend.  The  firm  consisted  of  Abner 
P.  Lusk,  William  S.  Lusk,  and  Joseph  6.  Boynton.  At 
the  time  the  materials  were  sold  and  delivered  the  Lusks 
were  the  owners  of  the  lot.  The  materials  were  furnished 
and  the  building  erected  with  the  knowledge  and  consent 
of  the  owners  of  the  legal  title  of  the  lot.  In  fact  the  un- 
<Iisputed  evidence  is  that  the  Lusks  personally  contracted 
for  the  material  on  l>ehalf  of  the  firm.  This  was  sufficient 
to  subject  their  interest  in  the  property  to  fhe  operation  of 
the  mechanic's  lien. 

Did  the  appellee,  prior  to  the  purchase  of  the  premises 
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by  the  appellants,  release  all  right  and  daim  to  a  lien  ? 
On  October  30,  1887,  the  defendant  E.  I.  Ferguson 
loaned  to  Abner  P.  and  William  S.  Lusk  $2,250  on  sixty  ^ 
days  time,  and  as  security  for  the  payment  of  the  same 
took  a  mortgage  on  the  lot.  At  that  time  the  building 
was  nearly  completed  and  plaintiff  was  entitled  to  file  a 
lien  in  the  sum  of  $680.32,  the  same  being  the  balance 
due  for  materials  furnished,  but  had  not  yet  done  so.  Fer- 
guson refused  to  pay  out  the  money  on  the  loan  with  the 
plaintiff's  right  to  a  first  lien  still  existing.  After  some 
negotiations  the  plaintiff  finally  agreed  that  on  the  pay- 
ment of  $250.32,  and  on  Lusk  Bros.  &  Co.  giving  their 
note  for  $430,  he  would  accept  the  same  and  release  his 
right  to  claim  a  lien  prior  to  the  mortgage.  The  money 
was  paid  over  out  of  the  proceeds  of  the  loan,  and  the 
note  was  executed  and  delivered  on  November  2.  The 
plaintiff  gave  a  receipt  in  full  of  the  account  and  relin-' 
quished  all  right  of  lien  on  the  property.  This  receipt 
was  delivered  to  Ferguson  at  the  time  he  paid  the  money 
to  B.  F.  Rengler,  the  manager  of  the  plaintiff's  business 
at  Friend,  who  executed  the  receipt  on  behalf  of  the 
plaintiff.  The  receipt  being  either  lost  or  misplaced,  it 
could  not  be  prdduced  at  the  trial.  While  Rengler's  tes- 
timony  is  to  the  effect  that  he  did  not  give  such  a  paper, 
the  evidence  to  the  contrary  is  overwhelming. 

It  is  obvious  that  E.  I.  Ferguson  having  made  the  loan 
on  the  property  on  the  faith  of  the  plaintiff's  agreement 
to  waive  or  relinquish  his  right  to  a  lien,  the  plaintiff 
could  not  afterwards  be  permitted  to  assert  it  to  the  prej- 
udice of  said  mortgagee.  The  giving  to  Mr.  Ferguson  the 
first  lien  for  the  amount  due  on  his  mortgage,  clearly  indi- 
cates that  the  trial  court  applied  tlie  doctrine  of  equitable 
estoppel.  Manifestly  this  was  right  and  proper.  We  arc 
satisfied  from  a  careful  perusal  of  the  evidence  that  it  was 
not  the  intention  of  any  of  the  parties  that  the  plaintiff,  by 
the  giving  of  the  receipt,  relinquished  all  right  to  claim  a 
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lien,  but  that  his  lien,  when  acquired,  should  be  postponed 
to  Ferguson's  mortgage.  The  plaintiff's  account  for  ma- 
terials furnished  was  not  paid  in  full,  a  note  being  taken 
for  a  part  thereof.  Neither  the  accepting  of  the  note,  nor 
the  giving  of  the  receipt  as  in  full  payment  for  the  demand, 
was  an  abandonment  of  his  right  to  perfect  a  lien.  (Van 
Court  r.  Bushnelly  21  111.,  624;  Brady  v.  Anderson,  24 
Id.,  110;  GobU'v.  Gale,  7  Blackford  [Ind.],  218;  Pad- 
dock  V.  Stout,  13  N.  E.  Rep.  [Ill],  183;  Jones  v.  White, 
12  8.  W.  Rep.  [Tex.],  179.) 

The  doctrine  of  estoppel  cannot  be  invoked  in  favor  of 
the  appellant  Henry  S.  Ferguson,  for  the  obvious  reason 
that  there  is  not  a  line  of  testimony  to  show  that  he  was 
induced  to  take  a  deed  of  the  property  by  reason  of  the 
giving  of  the  receipt  by  the  plaintiff,  or  that  the  grantee 
in  the  deed  had  any  knowledge  that  such  a  receipt  was 
ever  given,  nor  was  he  in  any  manner  led  to  believe  from 
any  act  of  the  plaintiff  that  it  was  the  intention  upon  the 
plaintiff's  part  to  waive  or  relinquish  his  lien.  While  on 
the  other  hand  the  plaintiff's  sworn  statement  of  lien  be- 
ing npon  record  when  the  deed  was  made^  the  purchaser 
was  chargeable  with  notice  thereof,  and  the  title  thus  ac- 
quired was  subject  to  plaintiff's  rights  in  the  property. 

In  January  the  firm  of  Lusk  Bros.  &  Co.  failed.  At 
that  time  the  plaintiff  took  a  note  executed  by  William  S. 
Lusk,  secured  by  chattel  mortgage  on  some  potatoes,  as  col- 
lateral security  of  the  plaintiff's  claim.  The  potatoes  were 
subsequently  sold  under  the  mortgage  and  the  proceeds 
applied  towards  the  payment  of  the  plaintiff's  demand. 
The  note  and  chattel  mortgage  were  not  accepted  by  the 
plaintiff  as  payment,  but  simply  as  additional  and  collat- 
eral security,  without  any  intention  to  waive  the  lien  given  by 
statute.  The  taking  of  the  security  did  not  affect  the  lien. 
Upon  this  proposition  there  is  an  irreconcilable  conflict  in 
the  authorities.  Tlie  rule  which  we  have  stated  is,  we 
think,  sustained  by  the  better  reason.  {Ford  v.  Wilson,  11 
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8.  E.  Rep.  [Ga.],  659 ;  Howe  d  al.  v.  Kindred,  44  N.  W. 
Rep.  [Minn.],  311 ;  Hinchman  v.  Lybrand,  14  Serg.  &  R. 
[Pa.],  32;  Montandon  v.  Deas,  14  Ala.,  33.)  The  judg- 
ment of  the  district  court  is 

Affirmed. 

Ths  other  judges  concur. 


I  ss  sm 

|t46  jis 

33  380 

65  218 


N.  H.  WaBREN  &  Ck).,  APPELLANTS,  Y.  JOHN  RaBEN, 

appelt.ee. 

[FiLRD  NOVEMBBB  11,  1881.] 

1.  The  contract  between  the  parties,  set  oat  at  length  in  the 

opinion,  oonstmed  and  applied  to  the  evidence. 

2.  Heference.    The  dedsion  of  the  case  reqniring  the  examination 

of  a  long  and  involved  acconnt,  reference  is  made  to  an  expert 
for  that  purpose. 

Appeal  from  the  district  court  for  Hamilton  county. 
Heard  below  before  Tiffany,  J.,  sitting  for  Nobval,  J. 

Hainer  A  Kellogg,  for  appellants,  cited,  as  to  the  account: 
2  Perry,  Trusts,  p.  474,  sec.  821 ;  BlauveU  v.  Aokerman, 
23  N.  J.  Eq.,  495;  AWertson  v.  StaU,  9  Neb.,  431;  Tay- 
lor, Ev.,  344;  Powell's  Ev.,  294;  1  Greenl.,  Ev.,8ea  79; 
Christy  v.  Douglas,  Wright  [O.],  485;  Abbott,  Trial  Ev., 
461 ;  1  Wait,  A.  &  D.,  193-4;  Langdon  v.  Roane,  6  Ala., 
518.  As  to  the  construction  of  the  contract:  2  Pom., Eq. 
Jur.,  p.  480-2,  sees.  957,  958;  Story,  Agency,  sec  210; 
Oatron  v.  Shepherd,  8  Neb.,  315,  316;  Masters  v.  Free- 
man, 17  O.  St.,  323;  May  v.  Baboock,  4  O.,  334;  Sch, 
Did.  V.  Estes,  13  Neb.,  53;  Harbach  v.  Miller,  14  Id.,  13. 

A,  W,  Agee,  contra,  cited,  as  to  the  construction  of  the 
conlract:  2  Parsons,  Contracts,  547,  548, 550 ;  Greendine 
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».  Borchard,  50  Mich.,  434;  Harvey  v.  Cody,  3  Id.,  431 ; 
Brown  r.  Smithy  11  Reporter  [N.  Y.],  510;  Hinnemann  v. 
Rosenbaeh,  39  N.  T.,  100;  Long  v.  B.  Co.,  50  Id.,  76 ; 
Wiggin  r.  Ooodwm^  63  Me,  389;  BipUy  v.  Paige,  12  Vt., 
363 ;  Fitchburg  v.  Lunenburg,  102  Mass.,  358 ;  Elliott  v. 
Weed,  44:  Conn.,  19;  Cockbum  v.  Alexander,  6  M.,  G.  & 
d  [Eng.],  814;  JSirk  v.  Hartman,  63  Pa.  St.,  97;  Mc- 
Cormiek  v.  Huse,  66  III.,  315;  Wharton,  Contracts,  658; 
Abbotfs  Trial  Ev.,  485;  Blaokmer  v.  Davis,  10  Reporter 
[Mass.],  365;  College  v.  Charlemortk,  54  Mich.,  523;  Obou 
V.  Ins.  Co.,  29  N.  W.  Rep.  [Minn.],  125;  Barney  v.  Neto- 
comb,  6  Cush.  [Mass.],  56.  As  to  what  are  profits :  Jones 
V.  Damdson,  2  Sneed  [Tenn.],  447 ;  Andrews  v.  Boyd,  5 
GreenL^Me.],  203;  Peopk  v.  Supervisors,  4  Hill  [N.  Y.], 
23;  Maderion  v.  Mayor  of  Brooklyn,  7  Id.,  62;  Shea  r. 
Donahue,  15  Lea  [Tenn.],  160;  Lindlej,  Partnerships, 
791,  806. 


Cobb,  Ch.  J. 

The  appellants  are  a  commission  firm  of  grain  dealers  at 
Chicago,  Illinois,  and  were  owners  of  a  grain  elevator  at 
Aurora,  in  this  state,  which  the  appellee  leased  and  oper- 
ated under  a  joint  contract  with  the  owners  and  on  their 
joint  account. 

The  contract  was  made  October  20,  1883,  between  Na- 
than H.  Warren,  Cyrus  T.  Warren,  and  Charles  C.  War- 
ren, composing  the  firm  of  N.  H.  Warren  &  Co.,  party  of 
the  first  part,  and  John  Raben,  of  Aurora,  Nebraska,  party 
of  the  second  part;  and  the  same''  witnesseth,  that  for  and 
in  consideration  of  the  agreement  hereinafter  set  forth,  the 
party  of  the  first  part  agrees  to  furnish  the  free  use  of  their 
horse-power  elevator,  fully  equipped  and  ready  for  use,  lo- 
cated at  Aurora,  Nebraska,  to  the  said  party  of  the  second 
part.  The  said  party  of  the  second  part  agrees,  in  consid- 
eration of  the  free  use  of  said  elevator,  to  furnish  all  capital 
necessary  to  carry  on  and  properly  handle  the  grain  business 
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at  said  Aurora,  and  shipping  the  grain  so  bought  to  said 
party  of  the  first  part,  unless  it  can  be  sold  to  better  advan- 
tage otherwise,  the  said  party  of  the  first  part  to  charge  at 
time  of  sale  the  regular  commission  as  fixed  by  the  Chicago 
board  of  trade.  The  said  party  of  the  second  part  agrees 
to  keep  a  correct  and  true  account  and  record  of  all  weights, 
prices,  and  amounts  paid  for  grain,  and  of  all  amounts  re- 
ceived for  sale  of  said  grain.  On  or  about  the  1st  day  of 
January  of  each  year  the  profits  arising  from  such  pur- 
chase and  sale  of  grain  shall  be  approximately  declared, 
which  shall  be  added  to  the  total  amount  charged  as  com- 
mission by  said  party  of  the  first  part  on  said  grain,  and 
the  amount  so  found  to  be  equally  divided  between  tli€f 
party  of  the  first  part  and* the  party  of  the  second  part, 
and  that  on  July  1  of  each  year  a  final  statement  of  the 
year's  business  shall  be  made  upon  the  same  basis  as  the 
approximate  statement  above  provided  for.  It  is  mutually 
agreed  between  the  parties  hereto  tiiat  all  the  necessary  re- 
pairs amounting  to  over  $2  in  each  case  shall  be  made  by 
the  said  party  of  the  first  part,  but  all  lesser  repairs  shall 
be  made  by  the  party  of  the  second  part.  It  is  also  mu- 
tually agreed  that  this  agreement  shall  continue  from  year 
to  year  unless  notice  shall  be  given  on  or  before  the  1st  day 
of  May  in  either  year  by  each  party. 

''  In  witness  whereof,  the  parties  hereto  have  set  their 
hands  and  seal  on  the  day  and  year  last  above  mentioned. 
"  (Signed)  N.  H.  Warren  &  Co. 

''John  Raben.'' 

The  plaintiffs  allege  that  they  immediately  delivered 
full  possession  of  their  elevator  at  Aurora  to  the  defend- 
ant, furnished  and  equipped,  ready  for  use,  who  took  pos- 
session and  transacted  therein  a  large  business  in  buying, 
selling,  shipping,  and  storing  grain  from  October  20, 1883, 
until  December  2,  1884,  when  the  contract  was  terminated 
by  mutual  consent ;  that  during  that  time  the  business  at 
Aurora,  by  the  terms  of  the  contract  and  the  practice  of 
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the  parties,  was  under  the  sole  charge  and  supervision  of 
the  defendant ;  that  during  the  continuance  of  the  business 
the  defendant  8hippe<l  to  the  plaintiffs  numerous  consign- 
ments of  grain  to  be  by  them  sold  as  provided  by  their  con- 
tract, which  grain  the  plaintiffs  did  so  sell,  charging  there- 
for the  regular  commission  as  fixed  by  the  Chicago  board 
of  trade,  and  duly  accounted  for  such  commission  so 
chained,  and  for  the  proceeds  of  sales;  and  the  plaintiffs 
aver  that  they  have,  at  all  times,  performed  every  act  on 
their  part  to  be  performed  under  the  contract,  and  have 
paid  various  drafts  for  money  drawn  on  them  by  the  de- 
fendant on  account  of  the  shipment  and  sales  of  grain ;  an 
account  of  which  is  hereto  attaciied,  marked  Exhibit  A. 

The  plaintiffs  allege  that  although  .by  the  contract  the 
defendant  was  to  furnish  the  capital  necessary  to  carry  on 
and  properly  handle  the  grain  business  at  Aurora,  and  ship 
all  the  grain  bought  by  him  to  them,  unless  the  same  could 
be  sold  to  better  advantage  otherwise,  yet  he  did,  during 
the  continuance  of  the  business,  overdraw  his  account  with 
the  plaintiffs  more  than  $1,000,  and  while  so  overdrawn,  in 
violation  of  his  contract  and  in  fraud  of  the  plaintiffs' 
rights,  and  to  prevent  them  from  receiving  the  proceeds  of 
the  sales  of  grain  sufficient  to  discharge  the  amount  of  his 
overdraft,  failed  to  ship  all  grain  to  them,  but,  on  the  con- 
trary, shipped  a  large  number  of  car  loads  to  W.  F.  John- 
son &  Co.,  commission  merchants  at  Chicago,  and  to  other 
parties,  who  had  no  other  or  better  facilities  for  selling 
grain  than  the  plaintiffs  had,  and  who  charged  the  same 
commissions  on  sales  that  the  plaintiffs  did,  which  was  one 
cent  per  bushel,  except  on  barley  sold  by  sample,  which 
was  one  and  one-half  cent  per  bushel;  by  reason  of  which 
the  plaintiffs  were  defrauded  of  a  considerable  sum,  the 
e;cact  amount  not  known. 

It  is  alleged  that  the  defendant  &iled  to  keep  a  correct 
account  of  the  weights,  amounts,  and  prices  paid  for  grain 
and  that  received  for  sales,  and  that  he  shipped  to  the 
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plaintiffs,  and  to  others,  large  amounts  of  which  no  account 
was  kept,  or  by  him  rendered  to  plaintifis,  the  exact  amount 
and  the  proceeds  received  by  him  not  known ;  that  the  ao* 
counts  of  the  business  were  so  negligently  and  carelessly 
kept  by  the  defendant  that  its  condition  and  the  amounts 
due  the  parties  respectively  cannot  be  determined  there- 
from ;  that  the  business  involved  many  thousand  separate 
transactions,  with  nearly  as  many  persons,  by  defendant  in 
purchasing  grain  in  Aurora  and  vicinity,  and  selling  to 
various  parties  in  Chicago,  Burlington,  Iowa,  and  Omaha, 
and  in  other  markets,  by  reason  of  the  •multiplicity  of 
which  and  the  n^leot  of  the  defendant  to  keep  correct  ac- 
counts the  business  is  complicated,  and  it  is  impossible  to 
state  approximately  the  amount  due  the  plaintiffs,  but  it  is 
charged  that  a  large  profit  was  made,  the  whole  of  which, 
tc^ther  with  $1,199.80,  the  balance  due  plaintiflb,  by  £x- 
hibit  A,  is  in  the  hands  of  defendant,  converted  to  his  own 
use;  that  by  the  contract  the  defendant  was  obliged  to  ren- 
der on  January  1,  yearly,  an  approximate  statement  of 
profits  for  the  preceding  year,  to  which  was  to  be  added  the 
total  amount  of  plaintiffs'  commissions,  the  sum  total  to  be 
equally  divided  between  the  parties ;  and  on  July  1,  yearly, 
to  make  a  final  settlement  of  the  year's  business  on  the 
same  basis,  and  though  both  dates  have  elapsed,  and  the 
business  closed  by  mutual  consent,  the  defendant,  although 
urged  to  do  so,  has  not  submitted  his  accounte,  nor  any 
account  pertaining  to  the  business,  except  for  repaii^, 
$452.89,  set  forth  in  Exhibit  A,  and  allowed  as  credit  of 
January  1,  1885;  that  at  the  last  mentioned  date  the  de- 
fendant made  a  statement  of  business  transactions,  Novem- 
ber 1,  1883,  to  January  1, 1885,  comprising  a  summary  of 
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PBOFIT  AND  L06& 


Loes  on  wheat.... 93,610  67 

Loesonrje. 22  66 

N.  H.  WarroD  &  Co., 

one-half.. 2,397  58 

John  Raben,  on»-hali;  2J307  58 


$8,428  49 


Profit  on  corn $2,780  20 

Profit  on  harlej... 470  68 

Profit  on  oats... 274  19 

Gommiflsions 2,541  15 

Loss  and  dama{^  clAim 

on  wheat,  see  sale  266..  186  6« 

Rebate  com  sale  415 1,175  61 

Gain  corn  option 675  00 

Gain  oom  option 325  00 

$8,428  49 


The  plaintifis  allege  that  the  defendant's  statement  is 
inoorrecty  sliowing  $48,422.19  expended  for  wheat  and 
$44,611.52  received  therefor,  with  net  loss  of  $3,610.87, 
when  in  fact  there  was  expended  less  than  $45,570,  and  was 
received  by  defendant  a  sum  largely  in  excess  of  that  rep- 
resented, and  it  is  denied  that  th^e  was  any  loss  on  wheat; 
that  his  account  shows  $1,141.30  expended  for  rye,  and 
$1,1 18.64  received  therefor,  making  a  loss  of  $22.60,  when 
in  fact  he  received  $1,209.81,  making  a  profit  of  $74.66; 
that  his  account  shows  $3,056.05  expended  for  oats,  and 
$3,329.24  received  therefor,  making  a  profit  of  $274.19, 
when  in  fact  he  expended  less  than  the  amount  stated  and 
received  more  than  that  stated  and  made  a  profit  of  more 
than  $639.. 

The  plaintiffs  pray  that  an  account  be  taken  of  their 
l)usine8s,  under  their  contract,  from  the  commencement  to 
the  close,  and  of  the  moneys  received  and  paid  by  the  par- 
ties respectively ;  that  the  defendant  may  account  for  all 
the  property,  assets,  effects,  and  profits  of  the  business,  and 
for  the  regular  commission  established  by  the  Chicago 
board  of  trade  on  all  sales  of  grain  wrongfully  shipped 
by  the  defendant  to  parties  other  than  the  plaintiffs,  and 
that  defendant  be  required  by  a  decree  of  the  court  to  pay 
plaintiffs  whatever  may  be  found  due  on  such  accounting. 

Exhibit  A  is  the  plaintiffs'  account  current  with  defend- 
ant^ showing  the  following  summary  of  receipts  and  dis- 
borsements: 
28 


386                NEBRASKA  REPORTS.  [Vol.  33 

Warren  t.  Raben. 

1883.  Dr. 

To  total  amount  of  drafts $97,841  00 

Nov.     30,  "  interest  for  Nov.,  8  per  cent,  34  04 

Dec.      31,  "            "        Dec 67  61 

1884. 

Jan.      31,  "            ''        Jan.,  '84 33  25 

Feb.     29,  "            "        Feb 12  05 

March  21,    "  protest  fees  on  draft 2  56 

March  31,   "  interest  for  March 13  83 

April    30,   ''            "         April 9  83 

May     31,   "            "         May 7  88 

June    30,   "            "         June 16  69 

Aug.     19,   "  demand  note,  12-27-'83 1,400  00 

Aug.    19,"            "            3-3-*84 2,000  00 

Aug.     19,    "  interest  og  above  notes 148  54 

Sept.     25,   "  demand  note,  3-18-'84 2,000  00 

Sept.    25,   '^  interest  on  above  note 84  88 

Sept.    30,   "        "       for  September 22  68 

Oct.     31,  "        *'         «  October 62  39 

Nov.    17,   "  demand  note,  l-10-'84 1,600  00 

Nov.    17,"            «            l-9-'84 1,200  00 

Nov.    17,   "  interest  on  note,  1-10 109  15 

Nov.    17,   "  "  "      1-9 83  47 

Nov.    24,   "  demand  note,  2-16-'84 1,600  00 

Nov.    24,   "  interest  on  above  note 99  90 

Nov.    29,   "  interest  for  November 82  91 

Dec.     31,   "            "        December  19  72 

1885. 

Feb.     19,   "  interest  to  date :  26  03 

$108,569  26 

[Across  the  face  in^ red  ink:]  (10,727.41.) 
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1883.  Cr. 

By  total  sales $92,918  37 

Dec     27,  "   demand  note,  8  per  cent 1,400  00 

1884. 

Jan.       9,    "  demand  loan 1,200  00 

Jan.     15,   "demand  note 1,600  00 

Jan.     21,   "overdraft 998  75 

Feb.    16,   "  demand  note,  8  per  cent 1,600  00 

March  3,    "  demand  note 2,000  00 

Marchl8,    "  demand  note 2,000  00 

April     3,   "demand  note 1,901  55 

July    31,  "  interest  on  account,  July,  '84..  3  12 

Aug.   30,  "                 "               Aug., '84..  7  36 

Sept.      1,   "  freight  on  boiler 66  40 

Sept.     9,   "P.  &  8.  3,408 77  53 

Nov.   24,   "P.  &S.  4,854 675  00 

Nov.   24,   "P.  &S.  55 325  00 

Dec.      1,    "  repairs  on  elevator 452  81 

Feb.    19,  "  commissions  charged, 

$2,541  15 

19,   "  one  J  profit 2,397  58 

143  57 

By  balance 1,199  80 

1886.  $108,569  26 

June   12,  By  subsequent  sale  1,374 4  50 

Supplemental  balance  due $1,195  30 

[Across  the  face  in  red  ink:]  (14,451.09.) 

The  defendant  answered,  admitting  the  contract  set  forth 
and  alleging  that  during  all  of  the  time  in  pursuance  of  it, 
and  since,  he  has  fully  complied  with  every  condition  of  it, 
but  denies  that  the  plaintiffs  have  complied  with  its  condi- 
tions on  their  part,  and  sets  up  that  the  plaintiffs,  in  order 
to  induce  defendant  to  enter  into  the  contract,  represented 
that  they  had  all  the  facilities  necessary  to  sell,  and  could, 
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and  would,  sell  grain  for  defendant,  in  Chicago,  for  as  high 
a  price  and  to  as  good  an  advantage  as  that  of  any  other 
commission  merchant;  and  relying  on  such  representations, 
defendant  entered  into  the  contract,  wlien,  in  fact,  such 
representations  were  false,  and  the  plaintiffs  could  not  and 
did  not  sell  the  grain  shipped  to  them  by  defendant  at  as 
high  a  price  as  other  commission  merchants  would  have 
sold  it,  but  sold  the  same  at  a  lower  price,  causing  damage 
and  loss,  no  part  of  which  has  been  paid. 

Defendant  denies  that  Exhibit  A  is  a  true  statement  of 
accounts,  or  that  it  shows  all  jnst  credits  to  which  he  is 
entitled ;  denies  that  the  charges  against  him  are  true  and 
just,  and  alleges  that  the  various  charges  of  interest,  amount- 
ing to  $924.45,  the  plaintifis  are  not  entitled  to  receive  or 
to  have  any  part  thereof;  that  the  plaintiffs  never  had  any 
account  or  demand  against  him  on  which  they  were  entitled 
to  demand  or  receive  interest.  He  denies  that  the  account 
shows  all  the  money  received  by  the  plaintiffs  on  account 
of  sales  of  grain  shipped  by  defendant,  and  alleges  that 
the  plaintiffs  have  wrongfully  deducted  from  the  proceeds 
of  sales  various  sums  for  insurance,  interest,  and  storage, 
amounting  to  $879.54,  and  refuse  to  pay  over  to  or  credit 
defendant  with  any  part  of  the  money  wrongfully  deducted 
from  sales  of  grain  shipped  as  stated,  and  which  the  plaint- 
iffs have  converted  to  their  own  use;  that  they  deducted 
from  the  proceeds  of  sale  large  sums  in  addition  to  that 
necessary  to  pay  the  cost  of  freight,  and  have  wrongfully 
converted  the  same  to  their  own  use;  that  the  defendant 
paid  and  expended  for  the  use  of  the  plaintiffs,  $388.51,  no 
part  of  which  has  been  paid  or  credited  to  defendant. 

Defendant  denies  that  he  ship[)ed  grain  to  any  other  fcr- 
son  or  persons  to  prevent  the  plaintiffs  from  receiving  tlie 
same, or  their  commissions  thereon,  or  that  his  account  with 
the  plaintiffs  was  overdrawn,  or  that  he  was  indebted  to 
them  in  any  sum  of  money,  but  admits  that  he  shipped  a 
considerable  amount  of  grain  to  W.  F.  Johnson  &  Co., 
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commissioD  merchants^  at  Chicago,  and  to  other  persons,  as 
he  claimed  to  have  the  right  to  do,  under  his  contract,  for 
the  reason  that  be  would  thereby  sell  the  same  to  better 
advantage  and  for  higher  prices  than  bj  shipping  the  same 
to  plaintiffs;  and  denies  that  the  plaintiffs  are  entitled  to 
any  commissions  or  profits  on  grain  sold  or  shipped  to  any 
other  person ;  and  denies  that  he  has  failed  to  keep  a  cor- 
rect account  of  the  weight  of  grain  bought  and  of  the 
prices  and  amounts  paid  therefor,  or  received  by  him  for 
the  sales  of  grain,  but  alleges  that  he  has  kept  a  correct 
and  true  account  thereof;  and  denies  that  any  profit  was 
made  on  the  grain  bought  and  shipped  to  the  plaintiffs  by 
defendant,  or  that  he  has  any  money  or  profit  of  any 
kind  belonging  to  the  plaintiffs,  or  in  which  they  have  any 
interest. 

During  the  continuation  of  the  contract  the  defendant 
was  compelled  to  expend,  in  addition  to  that  paid  for  grain, 
the  sum  of  $2,226.75  for  shelling  corn,  and  for  labor  in 
carrying  on  the  business  of  buying,  handling,  cleaning, and 
shipping  the  grain  bought  under  the  contract,  during  which 
time  he  devoted  all  his  time,  Jabor,  and  skill  to  the  prose- 
cution of  the  business,  which  services  were  worth  $1,300. 

The  defendant  claims  a  credit  on  such  account  of  $3,- 
526.75,  which  the  plaintiffs  wrongfully  refuse  to  give. 
Defendant  has  at  all  times  been  ready  to  make  a  full  and 
fair  settlement  of  all  the  business  transactions  of  the  plaint; 
iffs,  and  alleges  there  is  due  from  the  plaintiffs  to  him 
$3,000  which  they  refuse  to  pay  over  to  defendant. 

That  under  the  contract  between  August  1,  1884,  and 
Cyctober  1, 1884,  defendant  bought  and  shipped  to  plaintiffs 
20,000  bushels  of  No.  2  wheat,  directing  the  plaintiffs  to 
sell  whenever  they  could  at  seventy-eight  cents  per  bushel, 
the  price  of  which  subsequently  advanced  to  eighty-two 
and  one-half  cents  per  bushel,  and  which  could  have  been 
sold  at  that  price,  and  though  ordered  and  requested  by 
defendant  to  sell,  the  plaintiffs  neglected  to  do  so,  and  care- 


390  NEBRASKA  REPORTS.         [Vol.  33 


Warren  y.  Baben. 


le&sly  held  the  sat^e  until  the  price  in  the  market  fell  to 
seventy-four  cents  per  bushel,  at  which  price  tlie  wheat 
was  sold,  to  the  damage  of  defendant  $1,700.  By  reason 
of  the  withholding  of  the  wheat  from  sale  contrary  to  the 
instructions  of  the  defendant  the  plaintiffs  were  compelled 
to  pay  out  $693.31  for  storage,  which  they  wrongfully 
deducted  from  the  proceeds  of  the  sale  of  wheat,  which 
sum  they  have  wrongfully  withheld  and  converted  to  their 
own  use;  also  the  further  sum  of  $104.47  for  insurance 
on  the  wheat  contrary  to  the  orders  of  defendant,  together 
with  the  sum  of  $81.76  for  interest  wrongfully  charged 
against  defendant,  all  of  which  sums  the  plaintiffs  have 
withheld  from  the  defendant,  and  have  converted  the  same 
to  their  own  use. 

Defendant  denies  that  he  paid  for  wheat  bought  and 
shipped  to  the  plaintiffs,  under  the  contract,  a  less  sum 
than  $48,422.19,  and  alleges  that  the  cost,  including  buy- 
ing, handling,  cleaning,  and  shipping,  was  greatly  in  excess 
of  that  sum,  and  that  he  has  received  for  the  wheat  $44,- 
811.52,  and  no  more,  leaving  a  loss  to  him  of  $3,610.67; 
and  denies  that  he  paid  fort>at8  less  than  $3,055.05,  and 
alleges  that  he  did  pay  the  sum  of  $3,073.95  for  the  oats 
shipped  under  the  contract. 

After  the  business  had  been  entered  upon,  the  plaintifis 
proposed  that  the  defendant  should  buy  and  crib  at  Aurora 
a  large  amount  of  corn,  hold  it  for  a  rise  in  the  market 
and  ship  it  to  the  plaintiffs,  unless  disposed  of  otherwise  to 
better  advantage,  both  parties  to  share  the  commissions 
and  profits  as  upon  other  grain,  and  the  plaintiffs  offered 
and  agreed  to  furnish  the  capital  to  buy,  crib,  and  hold  the 
corn,  which  offer  was  accepted,  and  in  accordance  with 
the  plaintiffs,  proposition  a  large  amount  of  com  was 
bought  and  stored  in  cribs  at  Aurora;  that  at  various 
times  plaintiffs  applied  to  defendant  to  assist  them  in  rais- 
ing money  to  pay  for  the  same,  and  it  was  agreed,  in  order 
to  enable  plaintiffs  to  borrow  money,  that  defendant  from 
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time  to  time  sboald  execute  bis  promissory  notes  to  the 
plaintiffs,  and  attach  them  as  security  for  the  payment  of 
crib  receipts,  being  receipts  for  corn  then  in  store  at  Aurora 
in  possession  of  defendant.  It  was  agreed  that  the  notes 
were  for  the  sole  pur2X)se  of  enabling  the  plaintiffs  to  u.se 
them  with  the  crib  receipts  attached  as  collaterals  for 
money  borrowed,  and  whenever  the  corn  covered  by  the 
receipts  should  be  shipped  to  the  plaintiffs  they  should  take 
up  the  notes  and  receipts  and  return  them  to  defendant. 
In  pursuance  of  the  agreement  defendant  executed  to 
plaintiff  various  promissory  notes,  each  so  secured,  for  the 
various  sums  mentioned  as  "  demand  notes,"  none  of  which 
were  in  fact  loans  from  the  plaintifis  to  the  defendant,  and 
the  plaintiSs  are  not  entitled  to  charge  or  receive  interest 
on  any  of  said  sums,  which  were  wholly  for  the  accommo- 
dation of  the  plaintiffs  to  efiable  them  to  borrow  money  as 
stated.  Among  the  same  was  one  for  $1,901.55  credited 
to  the  defendant  in  plaintiffs'  account  dated  April  3,  1884, 
described  as  'Memand  loan,  8  per  cent,''  which  was  de- 
livered to  the  plaintiffs  with  crib  receipt  for  corn  in  de- 
fendant's possession  at  Aurora.  After  the  delivery  of  the 
note  and  crib  receipt  to  plaintiffs,  defendant  shipped  all  the 
com  mentioned  and  included  in  the  receipt  to  the  plaintiffs, 
who  sold  the  same,  and  on  April  3,  1884,  received  from 
the  sale,  after  paying  all  freight  and  other  expenses  of 
shipping  and  handling  the  same,  a  sum  more  than  suffi- 
cient to  pay  the  note,  and  retained  the  same,  applying  it  to 
the  payment  of  the  note,  and  credited  defendant  on  said 
day  with  $1,901.55  on  account  of  the  note,  and  never  ac- 
counted for  the  proceeds  of  the  sale  in  any  other  manner. 
The  plaintiffs  have  charged  defendant  with  all  the  money 
received  by  him  for  any  purpose  and  the  sum  of  $1,901.55 
is  included,  though  the  same  hlis  been  fully  paid,  and  was 
used  in  buying  and  cribbing  corn  ship|:eJ  to  the  plaintiffs 
and  sold  by  them,  and  the  proceeds,  after  paying  the  note, 
was  converted  to  their  own  use.     The  plaintiffs  still  retain 
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the  note  in  possession  and  refuse  to  surrender  it  to  defend- 
ant. 

Defendant  did  not,  on  January  1,  1885,  or  at  any  other 
time,  make  tb  the  plaintiffs  a  statement  of  the  condition  of 
the  business  under  the  contract  as  alleged,  but  now  asks 
that  an  account  be  taken  of  the  business  done  under  the 
contract  and  of  the  moneys  received  and  disbursed  by  ^e 
parties  in  the  conduct  of  the  business;  that  the  plainti& 
be  compelled  to  account  for  all  the  proceeds  of  the  sale  of 
grain  shipped  by  the  defendant,  and  for  the  loss  sustained 
on  wheat  shipped  by  defendant  by  reason  of  the  n^ligence 
and  carelessness  of  the  plaintiffs  and  their  refusal  to  follow 
the  instructions  of  the  defendant  as  to  the  sale  of  the  same ; 
that  the  plaintiffs  be  decreed  to  cancel  and  surrender  the 
note  for  $1,901.55;  and  to  pay  any  sum  which  may  on 
an  accounting  be  found  due  to  defendant. 

The  plaintiffs  replied  denying  each  and  every  all^tion 
of  the  answer,  excepting  such  as  are  expressly  admitted  in 
the  petition  by  them  in  this  cause. 

There  was  a  trial  to  the  court,  a  jury  having  been 
waived,  on  June  7,  1887,  and  the  court  having  taken  the 
cause  under  advisement,  on  June  18, 1888,  the  court  found 
in  favor  of  the  defendant  and  that  there  was  due  from  the 
plaintiffs  to  the  defendant  the  sum  of  $2,611.99  on  account 
of  the  transactions  between  the  parties  under  the  contract 
of  October  20,  1883,  for  which  sum  judgment  was  ren- 
dered, and  from  which  the  plaintiffs  appealed  to  this  court. 

The  cause  having  been  tried  by  the  district  court  with* 
out  a  jury,  we  are  not  informed  from  the  record  what  con- 
struction was  placed  upon  the  terms  of  the  contract  by  the 
trial  court,  except  in  so  far  as  a  construction  may  be  in- 
ferred from  the  judgment.  And  this  from  the  multifari- 
ous character  of  the  controversy  is  not  clearly  indicated; 
certainly  not  suflBciently  to  relieve  the  court  of  the  duty  of 
declaring  its  legal  interpretation.  In  this  duty,  I  am  im- 
pressed of  the  conviction  that  the  intention  of  the  parties 
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to  the  contract  is  not  literally  expressed  by  its  terms.  First, 
the  plaintiffs  are  to  furnish  defendant  the  free  use  of  their 
elevator  at  Aurora,  in  consideration  of  defendant's  furnish- 
ing all  capital  necessary  to  carry  on  and  properly  handle  the 
grain  business  at  Aurora  and  shipping  the  grain  so  bought 
to  the  plaintiffs.  In  addition  to  this,  it  seems  clearly  the 
intention  of  the  parties  that  by  means  of  the  capital  to  be 
furnished  by  the  defendant  from  time  to  time,  as  required  in 
the  business,  and  the  necessary  men  and  animals  to  be  em- 
ployed by  him,  he  should  carry  on  the  business  of  buying 
grain,  elevating,  and  shipping  it  to  Chicago,  with  all  other 
incidental  acts  necessary  to  the  carrying  forward  of  such 
business;  that  the  employment  of  this  capital  and  its  man- 
agement were  to  be  taken  as  the  consideration  for  the  use 
of  the  elevator.  The  capital  employed  was  to  remain  the 
property  of  Raben  as  the  elevator  remained  the  property 
of  N.  H.  Warren  &  Co.,  the  u^  of  either  being  for  the 
purposes  of  the  gua^t-partnership  formed  by  the  contract 
between  the  parties.  The  plaintiff's  object  was  twofold  : 
First,  in  the  profit  of  buying  grain  at  Aurora  and  con- 
signing it  to  them  at  Chicago,  using  their  own  elevator  as 
capital  and  labor  for  that  purpose;  second,  to  increase  their 
business  as  commission  merchants  at  Chicago,  of  receiving 
grain  and  selling  it  on  the  board  of  trade  of  that  city. 
The  defendant's  object  was  to  have  the  necessary  facilities 
for  handling,  elevating,  and  shipping  grain  at  Aurora,  as 
well  as  to  insure  the  safety  and  advantageous  disposal  of 
shipments  to  be  consigned  to  an  experienced  and  respon- 
sible firm  of  grain  dealers  in  Chicago.  It  is  provided  that 
all  grain  bought  should  be  shipped  to  the  plaintiffs  ^'un- 
less it  could  be  sold  to  better .  advantage  otherwise,  the 
plaintiffs  to  charge  at  time  of  sale  the  regular  commis 
sion  as  fixed  by  the  Chicago  board  of  trade,"  and  that 
the  defendant  should  *'keep  a  correct  and  true  account  and 
record  of  all  weights,  prices,  and  amounts  paid  for  grain, 
and  of  all  amounts  received  for  sale  of  grain;"  that  on 


394  NEBRASKA  REPORTS.         [Vol.  33 


Warren  ▼.  Raben. 


January  1  of  each  year  the  profits  arising  from  the  purchase 
and  sale  of  grain  shall  be  approximately  prepared,  to  be 
added  to  the  total  amount  charged  as  commissions  by 
the  plaintiffs,  and  the  amount  be  equally  divided  between 
the  parties;  that  on  July  1  of  each  year  a  final  statement 
of  the  year's  business  shall  be  made  upon  a  like  basis  for 
settlement  between  the  parties. 

It  will  scarcely  be  questioned  that  it  was  the  intentioi) 
that  all  grain  purchased  under  the  contract,  if  ship|)ed  to 
Chicago  for  sale,  should  be  consigned  to  the  plaintifis,  for 
undoubtedly  they  possessed  facilities  for  selling  at  the 
highest  market  price  and  on  the  most  advantageous  terms. 
But  the  contract  did  contemplate  and  provide  a  condition 
of  exemption  in  the  words  ^'  unless  it  can  be  sold  to  better 
advantage  otherwise"  than  by  shipping  to  the  Chicago 
market.  Yet  it  does  not  follow  that  in  such  case,  the 
grain  having  gone  to  an#her  market  and  sold,  the  plaint- 
iffs would  not  be  entitled  to  their  share  of  the  profits,  if 
any  there  were,  though  they  would  not  be  entitled  to  con- 
structive commissions  on  sales.  But  upon  shipments  to  a 
rival  firm,  sold  in  the  Chicago  market,  as  is  admitted  by 
the  defendant,  the  plaintiffs  would  be  entitled  to  an  equal 
share  of  commissions  and  profits. 

It  was  also  provided  that  the  plaintiffs  should  make 
all  necessary  repairs  of  elevator  above  the  sum  of  $2. 
Though  not  expressly  stated,  the  "repairs"  provided  for 
could  only  refer  to  the  elevator,  the  means  of  operation, 
and  one  consideration  of  the  contract.  Early  in  the  cor- 
respondence of  the  parties,  preserved  in  the  bill  of  excep- 
tions, the  plaintiffs,  referring  to  "the  cribs,"  in  reply  to 
defendant's  communication  of  October  24, 1883,  write  "If 
any  of  them  are  badly  wrecked  they  had  better  be  taken 
down  and  the  lumber  sold.  We  do  not  know  that  you 
care  to  have  so  much  crib  room."  And  in  their  letters  of 
December  3,  6,  6,  and  7,  following,  they  advise  him  to  run 
partitions  lengthwise  through  the  cribs,  dividing  each  into 
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three  apartments,  filling  those  outside  first,  and  when  the 
corn  becomes  dry  fill  the  center.  Construing  these  in- 
stractions  with  the  tenor  of  the  contract,  it  is  apparent  that 
the  cribs,  their  changes,  additions,  and  repairs,  must  be 
considered  consubstantial  with  the  elevator,  and  the  cost 
and  expenses  chai^eable  against  the*  plaintiffs. 

It  appears  from  the  evidence  that  during  the  defendant's 
possession  of  the  elevator  the  plaintiffs  changed  it  from 
horse  to  steam  power,  built  an  engine  house,  and  put  in  a 
stationary  engine  at  their  own  expense,  which  the  defend- 
ant testifies  they  had  mainly  paid,  but  claimed  that  a  por- 
tion of  it  had  been  paid  by  him  on  their  account,  for  which 
he  still  claimed  to  be  reimbursed,  and  if  valid  would  con- 
stitute a  counter-claim  against  the  plaintiffs. 

In  the  pleadings  and  bill  of  exceptions  an  account  be- 
tween the  parties  is  exhibited  by  the  plaintiffs  and  two  or 
more  set  up  by  the  defendant.  These  accounts  differ 
widely,  and  it  is  clear  from  the  evidence  that  neither  con- 
tains a  full  statement  of  all  the  transactions  of  the  parties 
under  the  contract  and  within  its  purview. 

The  several  matters  in  controversy  may  be  summarized 
as  follows: 

I.  The  claim  of  defendant  to  charge  up  against  the 
profits  and  commissions  of  the  business  the  expense  of  re- 
ceiving and  handling  the  grain,  including  a  salary  to  him- 
self while  employed  in  the  business. 

II.  The  plaintiffs'  claim  to  charge  up  against  the  profits 
and  commissions  charges  for  storage  and  insurance  of  grain 
in  store  awaiting  a  favorable  market. 

III.  The  defendant's  claim  for  damages  for  losses  oc- 
casioned by  plaintiffs'  negligence  in  selling  grain  on  de- 
fendant's order  until  the  price  had  fallen  in  the  market. 

IV.  The  plaintiffs'  claim  of  interest  on  defendant's  over- 
drafts for  money  used  as  capital  in  the  business. 

V.  The  defendant's  claim  that  the  "demand  notes  and 
loan'^  by  him  to  plaintiffs  as  collateral  to  the  "crib  re- 
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ceipts'^  of  corn  in  the  crib  at  Aurora,  were  made  by  him 
for  the  aocommodation  of  the  plaintiffs,  and  not  charge- 
able with  interest. 

VI.  The  defendant's  claim  for  payments  for  the  per- 
manent improvement  of  the  elevator,  building  engine  house 
and  placing  the  engine/lumber,  and  material  for  corn  cribs. 

VII.  The  plaintiffs'  claim  to  one-half  of  the  profits 
and  commissions  on  grain  sold  by  defendant '' otherwise" 
than  in  the  Chicago  market,  and  on  all  grain  shipped  to 
other  parties  in  Chicago  by  defendant,  added  to  the  profits 
and  commissions  provided  in  the  contract  to  be  equally 
divided  between  the  parties. 

VIII.  The  state  of  accounts  between  the  parties,  and 
herein  the  discrepancies  between  the  plaintiffs'  and  de- 
fendant's accounts  exhibited,  and  those,  if  any,  between 
the  defendant's  separate  statements. 

From  the  contract  and  the  apparent  intention  of  the 
parties,  I  reach  the  conclusion  that  the  expense  of  receiv- 
ing, handling,  and  shipping  the  grain,  including  the  wages 
of  workmen  and  laborers,  is  chargeable  against  the  profits 
and  commissions  of  the  business;  but  that  no  salary  or 
personal  compensation  to  defendant  for  his  time  or  services 
is  due.  These  services  were  primarily  employed  in  the 
enterprise,  by  the  contract,  without  which  it  had  neither 
beginning  nor  progress,  and  his  compensation  was  to  be 
found  in  the  account  of  the  net  profits  and  commissions. 

2.  As  to  the  plaintiffs'  claim  for  money  paid  for  storage 
and  insurance  of  grain  shipped  to  them,  it  cannot  be  de- 
termined by  the  terms  of  the  contract,  for  it  does  not  ap- 
pear that  the  storage  of  grain  in  Chicago  was  cogtem- 
plated  by  the  parties  to  the  contract.  There  is,  however, 
some  evidence  in  the  letters  and  testimony  of  the  parties 
as  to  quantities  of  grain  shipped  from  time  to  time  by 
<Iefcndant,  and  held  in  store  by  plaintiffs  upon  the  order 
or  l»y  the  assent  of  defendant,  awaiting  a  rise  in  the  mar-' 
ket.     If  this  appears  by  a  preponderance  of  the  evidence. 
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it  will  follow  that  such  storage,  and  probably  policies  of 
insurance  in  such  cases,  would  be  chargeable  against  the 
profits  and  commissions. 

The  defendant  allies  that  under  the  contract,  between 
August  1  and  October  1,  1884,  he  shipped  to  plaintiffs 
more  than  20,000  bushels  of  wheat.  No.  2,  which  he 
directed  to  be  sold  on  the  first  market  at  seventy-eight 
cents  per  bushel ;  that  subsequently  the  price  advanced  to 
eighty-two  and  one-half  cents,  at  which  time  the  plaintiffs 
could  have  sold  the  whole  at  eighty-two  cents  per  bushel, 
but  did  not,  and  negligently  and  carelessly  withheld  the 
wheat  from  sale  until  the  market  had  fallen  to  seventy-four 
cents  per  bushel  at  which  price  the  wheat  was  sold,  by 
reason  of  which  the  plaintiffs  received,  and  accounted  to 
defendant,  $1,700  less  than  they  should  have  obtained,  and 
less  than  he  is  entitled  to  credit  for. 

It  is  doubtful,  under  the  contract,  that  defendant  had 
the  absolute  right  to  determine  the  time  at  which  wheat 
should  be  held  or  sold  without  reference  to  the  assent  of 
the  plaintiffs ;  but  such  doubt  is  probably  put  at  rest  by 
evidence  that  the  plaintiffs,  on  one  or  more  occasions  during 
the  progress  of  the  grain  business,  held  wheat  in  store 
awaiting  the  defendant's  order  to  sell ;  so  that  probably  the 
evidence  is  conclusive  that  the  plaintifis  conceded  the  de- 
fendant's right  to  determine  absolutely  the  time  and  condi- 
tion of  the  market  at  which  the  wheat  should  be  sold. 
Assuming  this  evidence,  it  would  follow  that  if  it  appears 
that  a  quantity  of  wheat  was  in  the  hands  of  plaintiffs, 
ordered  to  be  held  for  a  market  of  seventy-eight  cents,  and 
then  to  be  sold,  and  meanwhile  the  price  advanced  to 
seventy-eight  cents,  but  through  negligence  or  willful  dis- 
r^ard  of  defendant's  order  it  was  withheld  from  sale  until 
the  market  price  had  fallen  to  seventy-four  cents,  when  the 
plaintiffs  sold  it,  they  will  be  held  to  account  for  it  at 
seventy-eight  cents  per  bushel. 

The  plaintiffs'  claim  for  interest  on  the  overdrafts  of  the 
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defendant  is  not  within  the  contract.  The  defendant  was 
to  furnish  tiie  capital  necessary  to  carry  on  and  properly 
handle  the  grain  business  at  Aurora,  and  shipping  the 
grain  to  the  plaintiffs.  This  was  the  consideration  for  the 
use  of  the  grain  elevator.  Doubtless  it  employed  the  use 
of  considerable  sums  of  money  to  carry  on  the  business  at 
Aurora.  Had  the  defendant  had  sufficient  of  his  own,  its 
use  in  the  business  would  have  been  worth  the  current  rate 
of  interest  on  time  loans,  and  hence  the  capital  to  be  em- 
ployed, in  the  equal  btisiness,  was  deemed  a  sufficient  con- 
sideration for  the  use  of  the  elevator.  If  the  defendant 
was  without  sufficient  capital  of  his  own,  which  he  admits 
in  his  correspondence,  it  was  nevertheless  his  obligation 
to  furnish  it.  And  wherever  he  might  supply  it  from, 
whether  from  loan  offices  at  Aurora  or  Chicago,  whether  by 
the  plaintiffs'  indorsement  as  surety  or  otherwise,  he  would 
have  to  pay  the  current  rate  of  interest  therefor.  And  so, 
also,  if  the  defendant,  at  any  time  during  the  course  of  the 
business^  for  the  want  of  money  on  hand  to  pay  for  grain 
as  it  was  offered,  made  drafts  on  the  plaintiffs  in  excess  of 
cash  to  his  credit  in  their  hands,  and  such  drafts  were  paid 
by  plaintiffs,  creating  an  overdraft  account  against  defend- 
ant, the  plaintiffs  would  be  entitled  to  the  amounts  with 
legal  interest.  Where  the  amount  of  overdrafts,  or  debtor 
balance,  fluctuates  and  varies  from  day  to  day,  it  is  custom- 
ary to  cast  interest  daily  at  the  close  of  business,  weekly 
at  the  close  of  the  week,  or  monthly  at  the  close  of  each 
month.  There  is  evidence  tending  to  support  the  above 
propositions,  but  not  having  opportunity  to  determine  its 
sufficiency,  the  facts  are  not  now  passed  upon. 

Fifth — The  defendant  claims  that  the  demand  notes  ex- 
ecuted to  the  plaintiffs,  and  secured  by  bills  of  sale  on  cribs 
of  corn  at  Aurora,  were  such  accommodation  notes,  for  the 
benefit  of  the  plaintiffs,  that  no  interest  thereon,  or  for 
money  obtained  thereon,  was  chargeable  against  him,  or  to 
the  grain  business.     It  will  be  seen  from  the  evidence  that 
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two  of  such  bills  of  sale,  aocompauying  corresponding  notes 
of  defendant,  forwarded  to  plaintiffs  and  credited  in  their 
account  with  defendant  as  so  much  money,  were  introduced 
in  evidence  as  exhibits  of  a  considerable  number  of  the 
same  kind.  These  bills  and  notes  contain  a  promise  by 
defendant  that  N.  H.  Warren  &  Co.  should,  the  corn  im- 
plied being  shipped  to  them,  sell  the  same,  and  retain  from 
the  proceeds  the  freight,  insurance,  and  customary  charges 
for  hauling,  their  advances  of  money  and  interest  thereon 
at  eight  per  cent,  and  one  per  cent  per  bushel  commissions, 
the  remainder  to  be  paid  to  defendant.  These  obligations 
were  acknowledged  by  defendant  and  recorded  in  Hamilton 
county.  They  were  to  be  used  to  secure  the  plaintiffs,  and 
such  banks  or  other  parties  as  might  advance  money  on 
them,  to  enable  defendant  to  extend  his  purchase  of  corn. 
This  purchase  was  an  element  of  the  grain  business  which 
he  agreed  to  carry  on  at  Aurora  in  connection  with  the 
plaintiffs  and  for  which  he  agreed  to  furnish  the  necessary 
capital.  The  papers  termed  '^  crib  receipts/^  to  secure  the 
demand  notes  to  the  plaintiffs,  was  the  defendants  method 
of  supplying  capital  to  carry  on  the  business,  and  was  for 
his  own  accommodation,  rather  than  that  of  the  plaintiffs, 
who  were  under  no  contract  to  furnish  capital. 

As  we  have  seen,  the  contract  provides  that  repairs 
amounting  to  more  than  $2  shall  be  paid  by  the  plaintiffs, 
and  that  this  provision  will  be  held  to  include  all  repairs 
and  additions  to  com  cribs,  so  that  if  the  evidence  shall 
show  that  the  defendant  supplied  money,  material,  or  labor 
for  repairing  corn  cribs,  building  additional  ones  upon  the 
ground  occupied  by  the  plaintiffs'  cribs  and  elevator,  or  in 
the  permanent  improvement  of  the  elevator  plant,  he  will 
be  entitled  to  the  sum  as  a  credit  in  the  statement  of  ac- 
counts between  the  parties. 

Seventh — If  the  evidence  shows  a  profit  upon  grain 
bought  by  defendant,  not  shipped  to  plaintiffs,  such  profit 
should  be  added  to  that  of  the  general  business,  and  divided 
equally  between  the  parties. 
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As  a  oorrect  and  just  decision  of  the  cause  involves  the 
critical  examination  of  a  voluminous  record,  embracing  in 
great  part  the  correspondence  of  the  parties,  their  accounts, 
and  the  defendant's  testimony,  consisting  of  273  pages,  the 
judgment  of  the  district  court  is  reversed  pro /orma  and  the 
cause  referred  to  J.  A.  Marshall,  Esq.,  sole  ref«*ee,  to  state 
an  account  between  the  parties  from  the  pleadings  and  evi- 
dence, upon  the  construction  of  the  contract  and  law,  as 
stated  in  this  opinion,  and  report  the  same  to  this  court  on 
or  before  December  16, 1891.  And  said  referee  is  especially 
directed  to  find  and  report: 

1.  The  amount  actually  paid  and  expended  by  the  de- 
fendant in  the  purchase  of  grain  actually  shipped  to  the 
plaintiffs. 

2.  The  amount  paid  and  expended  by  the  defendant  as 
expenses  at  Aurora  in  receiving,  handling,  elevating,  and 
shipping  grain  consigned  to  the  plaintiffs,  including  the 
wages  of  men  necessarily  employed  in  shelling  com,  clean- 
ing wheat,  or  other  grain,  and  in  operating  the  elevator. 

3.  The  amount  paid  by  plaintiffs  for  storage  and  in- 
surance on  grain  shipped  by  defendant,  designating  the 
amounts  paid  on  account  of  each. 

4.  Whether  at  any  time  during  the  continuance  of  the 
contract,  and  while  there  was  a  quantity  of  wheat  No.  2 
in  the  hands  of  the  plaintiffs,  shipped  by  defendant,  he 
gave  to  them  an  absolute  or  unqualified  order  to  sell  such 
wheat  wherever  they  could  at  seventy-eight  cents  per 
bushel;  or  whether  the  price  of  that  grade  of  wheat  in 
Chicago,  after  the  giving  of  such  order,  arose  to  seventy- 
eight  cents  per  bushel,  and  the  plaintiffs,  through  negli- 
gence, failed  to  comply  with  the  order  and  failed  to  sell  the 
wheat  until  the  price  had  declined  to  seventy-four  cents  per 
bushel ;  and  if  so,  how  much  wheat  had  the  defendant  in 
the  hands  of  the  plaintiffs  at  the  date  of  such  order,  and  how 
much  money  was  lost  to  defendant  by  reason  of  such  neg- 
ligence by  the  plaintiffs? 


J 


Vou  33]      SEPTEMBER  TERM,  1891.  401 


Warren  y.  Raben. 


5.  Whether  during  the  progress  of  business  under  the 
contract  the  defendant  drew  drafts  upon  the  plaintiffs,  which 
were  accepted  and  paid,  in  excess  of  money  in  their  hands 
due  to  him  as  proceeds  of  grain  sold  for  him,  under  a 
promise,  express  or  implied,  to  pay  interest  on  such  over- 
draft; and,  if  so,  at  what  rate  of  interest,  and  what  is  the 
gross  amount  due  the  plaintiffs  on  account  of  such  interest? 

6.  The  amount  actually  paid  by  defendant  for  material 
or  labor  expended  in  repairing  the  elevator  named  in  the 
pleadings  in  excess  of  $2  in  any  instance,  or  for  com  cribs, 
or  for  building  new  cribs  upon  premises  adjacent  to  the 
plaintifis'  (elevator  and  cribs,  or  in  the  alteration  and  change 
of  the  elevator  from  horse  to  steam  power,  or  other  per-^ 
manent  improvement  thereof. 

7.  The  amount,  if  any,  of  the  profit  on  grain  bought  by 
defendant  and  not  shipped  to  the  plaintiffs,  including  that 
shipped  to  other  parties  in  Chicago. 

8.  The  amount  of  commissions  at  the  rate  of  the  Chi- 
cago board  of  trade  upon  all  grain  bought  by  defendant 
and  shipped  to  parties  in  Chicago  other  than  the  plaintiffs. 

9.  The  gross  amount  of  profits,  if  any,  on  all  grain 
l>ought  by  defendant  and  shipped  to  plaintiffs. 

10.  The  gross  amount  of  commissions  at  the  rate  men- 
tioned upon  all  grain  shipped  by  defendant  to  the  plaintiffs 
and  sold  by  them. 

Upon  the  coming  in  of  the  report  of  the  referee,  and  its 
approval,  judgment  will  be  rendered  in  this  court 

JUDGMEirr  AOOOBDINGLT. 

The  other  judges  concur. 
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Hugh  Murphy  v.  City  op  Omaha. 

[Filed  Novbmbrb  11,  1891.] 

Interest:  Dblinqubnt  Patmbnts  on  €k>KTBACT.  One  M.  ooo- 
strocted  a  sewer  for  the  city  of  O.,  the  oon tract  price  being  the 
aam  of  $28,045.40.  Pay  men  to  were  made  from  time  to  time  ao 
that  when  the  work  was  accepted  on  October  3, 1888,  there  re- 
mained dne  the  contractor  the  snm  of  $7,551.50  and  dye  per  cent 
of  the  total  contract  price,  riz.,  $1,402.27,  to  be  held  six  months. 
The  principal  without  interest  was  afterward  paid.  Eeld,  That 
in  the  abseaoe  of  a  contract  to  the  contrary  the  contract  price, 
less  the  five  per  cent,  was  dne  npon  the  acceptance  of  the  work 
and  that  the  contractor  was  entitled  to  seven  per  cent  interest 
npon  the  amount  due  until  it  was  paid.  Likewise,  that  he  was 
entitled  to  interest  on  the  five  per  cent  fund  held  in  reserre  after 
the  eipiration  of  six  months  from  October  3, 1888,  until  it  was 
paid. 

Error  to  the  district  court  for  Douglas  oountj.  Tried 
below  before  Doane,  J. 

SwUzlerA  Mclntoshy  for  plaintiff  in  error: 

The  plaintiff  is  entitled  to  interest,  under  the  statute. 
{Whikwell  V,  Willard,  1  Met.  [Mass.],  216;  Sweet's  Law 
Die,  title  ^'Account";  Anderson's  Law  Die,  title  "Ac- 
count,'' and  cases ;  Rensselaer  v.  Reid,  5  Cowan  [N.  Y.], 
587;  Beck  v.  Devereaux,  9  Neb.,  109.)  Aversion  to  the 
taking  of  interest  has  prevailed  generally  among  nations 
in  a  low  stage  of  civilization.  (Ency.  Brit,  title  "  Inter- 
est"; Walker's  Political  Economy,  231.)  Interest  is  here 
recoverable  as  an  incident  of  the  debt,  regardless  of  the 
statute.  {Brown  v.  Corners,  1  Green  [la.],  486;  Heiman  v. 
Schroederf  74  111.,  158.)  Independent  of  statute,  plaintiff 
would  be  entitled  to  recover  damages  for  the  failure  of  de- 
fendant to  perform  its  contract,  and  the  measure  of  dam- 
ages would  be  the  legal  rate  of  interest  on  the  sum  with- 
held from  the  date  of  the  breach.  (Sedgwick,  Damages^  p. 
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493 ;  Bdl  v.  Amdt,  24  Neb.,  261 ;  F.,  E.  &  M.  V.  B.  Co. 
V.  Marley,  25  Id.,  138;  Fisher  v.  Bidwell,  27  Conn.,  370; 
Mason  v,  CcUlenderj  2  Minn.,  302 ;  Dodge  v.  Perkins^  9 
Pick.  [Mass.],  384;  Foot  v.  Blanchard,  6  Allen  [Mass.], 
222;   Van  Rensselaer  v.  Jeweit,  2  N.  Y.,  135;  Lush  v. 
Druse^  4  Wend,  [N.  Y.],  313;   Van  Rensselaer  v,  Jones, 
2   Barb.  [N.  Y.],  643 ;  Adajns  v.  Bank,  36  N.  Y.  Ct 
App.,  260;  Purdy  v.  Phillips,  11  N.  Y.,  406;  Dana  v. 
Fiedler,  12  Id.,  40 ;  People  v.  N.  F.,  5  Cow.  [N.  Y.],  331 ; 
Stwrgesv.  Green,  27  Kan.,  235;  Risley  v,  Andrew  Cb,,  46 
Mo.,  382.)    A  munioipal  corporation,  in  all  matters  of  con- 
tract, where  it  has  authority  to  act,  is  subject  to  the  same  re* 
quirements  as  an  individual,  (dnoinnati  v,  Cameron,SSO. 
St,  336;  1  Dill.,  Mun.  Corp.,  sec.  39 ;  Argenti  v.  San  Fran- 
cisco, 16  Cal.,  256;  Touohard  v.  Touchard,  5  Cal.,  306; 
Thomdike  v.  Z7.  8,,  2  Mason  [U.  S.],  1 ;  Smooths  Case,  15 
Wall.  [U.  S.],  36;  Amoskeag  Mfg.  Go.  v.  U.  8.,  17  Id., 
592;   U.  8.  V.  Mueller,  113  U.  S.,  156;  Clark  v.  U.  8.,  6 
Wall.  [U.  S.],  543.) 

A.  J.  Poppleton,  contra: 

There  is  no  express  stipulation  to  pay  interest  from  the 
completion  of  the  work,  and  no  charter  provision  au- 
thorizing it.  The  better  rule  is  against  the  position  con- 
tended for  by  plaintiff  in  error.  {CUy  of  Pekin  v.  Reynolds, 
31  111.,  529;  People  v.  Tazewell  Co.,  22  Id.,  147;  Johnson 
V.  Stark  Co.,  24  Id.,  75;  Madison  Co.  v.  Bartlett,  1  Scam. 
[Ill],  67;  Allison  v.  County,  50  Pa.  St.,  351 ;  Gafney  v. 
San  Francisco,  13  Pac.  liep.  [Cal.],  468 ;  County  of  Clay 
V.  Chickasaw,  1  S.  Rep.  [Miss.],  753.) 

Maxwell,  J. 

This  action  was  brought  by  the  plaintiff  against  the  de- 
fendant to  recover  the  sum  of  $8,953.77,  balance  due  him 
for  the  construction  of  a  sewer.  The  petition  and  answer 
are  very  long  and  need  not  be  noticed.  The  following  is 
a  stipulation  of  facts : 
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''First — That  the  defendant  is  a  municipal  corporation^ 
organized  and  existing  under  the  laws  of  the  state  of  Ne- 
braska as  a  city  of  the  metropolitan  class. 

''Second— That  on  the  3d  day  of  April,  1888,  the  dty 
council  of  the  defendant  passed  ordinance  Ko.  1662,  enti- 
tled 'An  ordinance  creating  sewer  district  number  67  in 
the  city  of  Omaha,  and  ordering  the  construction  of  the 
sewer  in  said  district^  That  section  1  of  said  ordinance 
created  said  district,  section  2  described  the  boundaries 
thereof,  and  section  3  provided  as  follows:  ^The  board  of 
public  works  is  hereby  required  and  directed  to  take  the 
necessary  steps  to  cause  the  construction  of  the  sewer  iu 
said  district^  That  section  4  provided  as  follows :  '  This 
ordinance  shall  take  effect  and  be  in  force  from  and  after 
its  passage.'  That  said  ordinance  was  approved  by  the 
mayor  on  the  4th  day  of  April,  1888. 

"  Third — ^That  in  pursuance  of  said  ordinance  and  in 
obedience  thereto  the  said  board  of  public  works  caused 
the  following  notice  of  sewer  proposals  to  be  duly  published 
in  the  Omaha  Republican,  then  the  official  paper  of  said 
city,  on  the  12th,  13th,  19tb,  and  20th  days  of  April, 
1888,  to-wit : 

'*' SEWER  PROPOSALS. 

" '  Sealed  proposals  will  be  received  by  the  undersigned 
until  1:30  o'clock  P.  M.  April  27,  1888,  for  the  con- 
struction of  sewers  in  sewer  districts  66,  68,  67,  and 
reconstruction  of  sewer  in  sewer  district  No.  3,  as  per 
ordinances  numbers  1656,  1657,  1662,  and  1655,  and 
in  accordance  with  plans  and  specifications  on  file  in  the 
office  of  the  board  of  public  Works.  Proposals  to  be  made 
on  printed  blanks,  to  be  furnished  by  the  board  of  public 
works,  and  to  be  accompanied  by  a  certified  check  of  $500^ 
payable  to  the  city  of  Omaha,  as  evidence  of  good  faitlu 
The  board  reserves  the  right  to  reject  any  and  all  bids  and 
to  waive  defects.  St.  A.  D.  Baloombe, 

"  ^Chairman  of  Board  of  Public  Works,  Omaha,  NA. 

"'April  11,  1888/ 


Vol.  33]      SEPTEMBER  TERM,  1891.  405 


Murphy  t.  City  of  Omaha. 


''That  upon  the  opening  of  the  said  bids  received  in 
pursuance  of  said  advertisement,  the  plaintiff  was  duly 
found  and  determined  to  be  the  lowest  responsible  bidder 
for  the  construction  of  said  sewer  in  said  district  number 
67,  and  said  contract  was  duly  awarded  to  him. 

"Fourth— That  on  the  5th  day  of  May,  1888,  the 
plaintiff  entered  into  a  contract  with  the  defendant,  a  true 
copy  of  which  is  hereto  attached,  marked  'Exhibit  A' 
and  made  a  part  hereof,  and  that  on  said  date  there  was 
$130,083.63  in  the  general  fund  of  said  city. 

"Fifth — That  the  plaintiff  performed  and  observed  all 
the  things  by  him  in  said  contract  agreed  to  be  done,  per* 
formed,  or  observed,  and  that  said  work  done  and  material 
furnished  by  said  plaintiff  under  said  contract  were  ap- 
proved by  the  city  engineer,  board  of  public  works,  mayor, 
and  city  council  of  said  defendant,  prior  to  the  3d  day  ot 
October,  1888. 

"Sixth — ^That  all  the  work  embraced  in  said  contract 
was  fully  completed  agreeably  to  the  specifications  and 
stipulations  thereof  and  was  accepted  by  the  city  engineer 
and  board  of  public  works  on  the  3d  day  of  October,  1888, 
and  that  on  the  said  3d  day  of  October,  1888,  the  said  city 
engineer  made  a  final  estimate  of  the  amount  and  value  of 
said  work  according  to  the  terms  and  price  of  said  con- 
tract; that  in  said  final  estimate  so  made  the  said  city  en- 
gineer found  the  total  valuQ  of  the  work  done  by  said 
plaintiff  under  said  contract  to  be  the  sum  of  $28,045.40; 
that  the  said  city  engineer  there  and  then  found  that  five  per 
cent  of  said  total  amount  was  the  sum  of  $1,402.27;  that 
by  deducting  said  five  per  cent  the  said  city  engineer  there 
and  then  found  the  amount  then  due  to  said  plaintiff  to  be 
the  sum  of  $26,643.13;  that  the  period  of  six  months,  at 
the  expiration  of  which  the  said  five  per  cent  reserve  was 
payable  to  the  plaintiff,  expired  on  the  3d  day  of  April, 
1889,  and  that  no  part  of  said  five  per  cent  reserve  was  re- 
quired or  used  by  the  defendant  for  paying  the  cost  of 
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repairs  for  which  the  same  was  reserved,  but  od  the  said  3d 
day  of  April  became  due  and  payable  to  the  plaintiff;  that 
the  said  plaintiff,  so  far  as  is  known  to  said  defendant, 
duly  paid  the  laborers  employed  on  said  work  under  said 
contract,  duly  paid  for  the  materials  used  therein^  and  that 
the  city  council  did  not  withhold  any  part  of  the  value  of 
said  work  done  under  said  contract  for  the  purpose  of  sat- 
isfying said  city  that  all  of  such  claims  for  labor  and 
material  were  paid ;  that  a  true  copy  of  said  final  estimate 
of  the  city  engineer  id  hereto  attached  marked  'Exhibit 
B,'  and  made  a  part  hereof;  that  said  final  estimate  was 
duly  approved  by  the  board  of  public  works  and  city 
council  of  said  city  on  the  3d  day  of  October,  1889,  and 
was  placed  on  file  in  the  office  of  the  city  comptroller  of 
said  city  on  the  4th  day  of  October,  1888. 

"  Seventh — It  is  agreed  that  for  the  work  done  and  ma- 
terial furnished  by  said  plaintiff  for  said  defendant  under 
said  contract,  said  defendant  paid  to  such  plaintiff  prior  to 
the  bringing  of  this  suit,  to- wit,  the  6th  day  of  Novem- 
ber, 1888,  the  sum  of  $19,091.63,  and  no  more;  that  the 
balance  due  and  unpaid  to  said  plaintiff  from  said  defend- 
ant on  said  contract  at  the  time  of  the  bringing  of  this 
suit  was  the  sum  of  $7,551.50,  and  that  the  five  per  cent 
reserve  held  by  the  defendant  under  the  terms  of  said  con- 
tract, to-wit,  the  sum  of  $1,402.27,  became  due  and  paya- 
ble to  said  plaintiff  on  the  3d  day  of  April,  1889. 

"  Eighth — It  is  further  agreed,  in  addition  to  the  pay- 
ment by  said  defendant  to  s^id  plaintiff  above  set  forth, 
said  defendant  paid  to  said  plaintiff  on  the  19th  day  of 
April,  1889,  and  subsequent  to  the  bringing  of  this  suit, 
and  upon  said  contract,  the  sum  of  $7,551.50,  and  that  in 
like  manner  the  said  defendant  paid  to  the  plaintiff  on  the 
7th  day  of  May,  1889,  the  sum  of  $1,402.27,  and  tliat 
there  is  still  due  to  the  plaintiff  on  account  of  said  contract 
and  unpaid  such  a  sum  as  interest  or  damages  as  the  court 
upon  the  foregoing  statement  of  facts  shall  find  him  enti- 
tled to. 
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^'Fonr  addenda.  Such  payments  as  were  made  on  said 
contract  were  made  out  of  a  fund  created  by  a  special  levy 
known  as  levy  No.  1231,  of  one  dollar  per  front  foot  on 
property  benefited  by  construction  of  said  sewer,  except 
that  when  said  last  named  fund  was  exhausted,  the  bal- 
lanoe  of  said  payments  were  made  out  of  the  South  Omaha 
sewer  fund ;  that  said  special  levy  No.  1231  raised  $18,- 
895.50,  and  the  balance  of  costs  of  said  sewer  in  sewer  dis> 
trict  No.  67,  to-wit,  $9,551.50,  was  paid  out  of  the  South 
Omaha  sewer  fund,  both  of  said  funds  being  applicable  to 
said  purpose.  On  the  5th  day  of  May,  1888,  there  was 
$657  in  the  South  Omaha  sewer  fund. 

'^  Ninth — It  is  agreed  between  the  parties  hereto  that  if, 
at  any  time  before  the  close  of  the  trial,  any  material  fact 
is  found  to  have  been  omitted  or  misstated  in  this  stipula- 
tion, such  error  or  omission  may  be  corrected  upon  produc- 
tion of  the  proper  record  evidencing  said  error  or  omission, 
and  that  oral  testimony  may  be  taken  upon  the  question  of 
demand  for  payment  of  money  due  on  said  contract.'' 

The  court  below  found  the  issues  in  favor  of  the  defend- 
ant and  dismissed  the  action. 

From  the  stipulation  of  facts  it  appears  that  the  work 
was  accepted  October  3,  1888,  and  that  on  the  19th  of 
April,  1889,  $7,551.50  was  paid.  In  May,  1889,  the  five 
per  cent  of  the  contract  price  held  back  by  the  city  for  six 
months  also  became  due  and  was  paid.  The  only  question 
presented  is  the  liability  of  the  city  to  pay  interest  upon 
demands  arising  upon  contract  which  are  due. 

Sec.  2,  chap.  44,  Comp.  Stats.,  provides:  '^ Interest  upon 
the  loan  or  forbearance  of  money,  goods,  or  things  in  ac- 
tion shall  be  at  the  rate  of  seven  dollars  per  year  upon  one 
hundred  dollars,  unless  a  greater  rate,  not  exceeding  ten 
per  cent  per  annum,  be  oontractCvl  for  by  the  parties/' 

Sec.  3  provides:  "Interest  on  all  decrees  and  judgments 
for  the  payment  of  money  shall  be  from  the  date  of  the 
rendition  thereof  at  the  rate  of  seven  dollars  upon  each 
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one  hundred  dollars  annually  until  the  same  shall  be  paid ; 
Providedf  That  if  said  judgment  or  decree  shall  be  founded 
upon  any  contract,  either  verbal  or  written,  by  the  terms 
of  which  a  greater  rate  of  interest,  not  exceeding  the 
amount  allowed  by  law,  than  seven  per  centum  shall  have 
been  agree<l  upon,  the  rate  of  interest  upon  such  judgment 
or  decree  shall  be  the  same  as  provided  for  by  the  terms  of 
the  contract  upon  which  the  same  was  founded.'^ 

Sec.  4  provides:  '^On  money  due  on  any  instrument  in 
writing,  or  on  settlement  of  the  account  from  the  day  the 
balance  shall  be  agreed  upon,  on  money  received  to  the 
use  of  another  and  retained  without  the  owner's  consent, 
express  or  implied,  from  the  receipt  thereof,  and  on  money 
loaned  or  due  and  withheld  by  unreasonable  delay  of  pay- 
ment, interest  shull  be  allowed  at  the  rate  of  seven  per 
cent  per  annum.  Unsettled  accounts  between  parties  shall 
bear  interest  after  six  months  from  the  date  of  the  last 
item  thereof/' 

This  law  is  general  in  its  terms,  and  applies  to  cities  as 
well  as  natural  persons.  Justice  is  best  promoted  by  the 
adoption  of  a  uniform  rule  applicable  to  all,  whether  high 
or  low,  rich  or  poor.  It  is  the  duty  of  a  city  to  provide 
for  raising  the  necessary  means  to  defray  the  expenses  of 
constructing  improvements.  Unless  it  is  stipulated  to  the 
contrary,  the  work  is  ordinarily  to  be  paid  for  and  accepted. 
If  the  work  is  not  to  be  paid  for  at  that  time,  it  is  the  result 
of  a  contract  to  extend  the  time.  In  the  absence  of  any 
contract  that  payment  shall  be  delayed,  the  city  will  be 
liable  for  interest  like  any  other  debtor.  Any  other  rule  is 
fraught  with  injustice,  and  if  once  established  would  ex- 
clude men  of  scanty  means  from  taking  such  contracts,  as 
the  delay  in  payment  and  loss  of  the  use  of  the  money 
might,  and  in  many  cases  would,  cause  a  serious  loss  which, 
to  one  not  possessed  of  ample  means,  could  result  in  bank- 
ruptcy. In  its  business  transactions  a  city  should  be  re- 
quired to  conform  to  the  ordinary  rules,  and  all  exemptions 
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claimed  which  would  work  injustice  should  be  denied. 
One  rule  for  all  is  the  most  satisfactory  and  reasonable. 
It  is  evident  that  the  plaintiff  is  entitled  to  interest  on  the 
.sums  named  while  the  money  was  withheld  by  the  city,  and 
the  judgment  of  the  court  below  is  reversed  and  judgment 
will  be  entered  in  this  court  for  such  interest,  the  amount 
thereof  to  be  computed  by  the  clerk. 

Judgment  acxx>rdinglt. 

The  other  judges  concur. 
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I^TD.,  APPELLANT,  V.  MaRY  BrOHMAN  ET  AL.,  AP- 
PELLEES. 

[Filed  Novbmbeb  11, 1891.] 

Usury:  How  Pleaded.  An  auswer  setting  np  the  defense  of  nsniy 
must  state' the  particnlar  fucts  oi  the  aUeged  agreement  in  order 
that  the  ooart  may  see  that  it  was  in  yiolation  of  ihe  statutes  of 
the  state.  It  is  not  sufficient  to  aHege  that  the  '*  bond  *  * 
was  given  in  payment  of  usurious  interest  by  .a  contract  for  tha 
payment  of  the  same." 

Appeal  from  the  district  court  for  Merrick  county. 
Heard  below  before  Post,  J. 

2).  R  EUien  for  appellant,  cited,  on  the  question  of 
usury:  New  Eag.  Mtg.  Sec.  Co,  v.  Sanford,  16  Neb.,  691 ; 
Xichols  V.  FearsoUy  7  Pet.  [U.  S.],  103 ;  Richards  v.  Kountze, 
4  Neb.,  205;  Hager  v.  Blake,  16  Id.,  13;  Kirkpatrick  v, 
Henson,  1  S.  Rep.  [Ala.],  192;  Munterv.  Linn,  61  Ala., 
492;  English  ».  Smock,  34  Ind.,  132;  Mowry  v.  Bialiop,  5 
Paige  [N.  Y.],  102;  MonneU  v.Slurges,  25  O.  St.,  384; 
Meyer   r.  3Iuscatine,  1    Wall.  [U.  S.],  391;  Mitchell  v. 
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Mortgage  Co.,  110  111.,  235;  MUehell  v.  Lyman,  77  Id., 
525;  FUckner  v.  Bank,  8  Wheat.  [U.S.],  339;  Mathews 
V.  Toogood,  23  Neb.,  536;  Tepoel  v.  Saunden  Co.,  24  Id., 
815. 

/.  C  Martin,  contra. 

Maxwell,  J. 

This  is  an  action  to  foreclose  a  mortgage  on  real  estate. 
On  the  trial  of  the  cause  the  court  found  the  issues  in  favor 
of  the  defendant  and  dismissed  the  action.  The  court  made 
special  findings  as  follows: 

^'On  the  31st  day  of  October,  1885,  the  defendant  Mary 
Brohman  borrowed  from  the  Lombard  Investment  Com- 
pany the  sum  of  $1,300,  for  which  she  executed  her  prom- 
issory note,  due  seven  years  after  date,  at  six  per  cent  in- 
terest per  annum,  payable  semi-annually,  the  interest  being 
represented  by  coupons  attached  to  said  note,  due  at  inter- 
vals of  six  months,  the  first  maturing  May  1,  1886,  and 
all  providing  for  interest  at  ten  per  cent  per  annum  after 
due. 

'^11.  To  secure  the  $1,300  note  above  described,  defend- 
ant Mary  Brohman  and  her  husband,  on  the  31st  day  of 
October,  1885/executed  to  the  Lombard  Investment  Com- 
pany their  mortgage  upon  the  premises  described  in  the 
petition,  and  in  said  mortgage  it  is  provided,  among  other 
things,  that  the  borrower  has  the  option  of  paying  $100, 
or  any  number  of  imndreds  of  dollars,  of  the  principal  sum 
at  the  maturity  of  any  interest  coupon  on  or  ajfler  Novem- 
ber 1,  1888. 

'*  III.  On  the  said  31st  day  of  October,  1885,  ^d  as  a 
part  of  the  same  transaction,  and  as  a  further  consideration 
for  the  use  of  said  sum  of  $1,300,  the  said  defendant  exe- 
cuted to  said  Lombard  Investment  Company  the  note,  or 
bond  and  mortgage,  involved  in  this  action,  for  $364,  dae 
in  two  years  after  date,  or  on  the  Ist  day  of  November, 
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1887y  and  bearing  interest  at  ten  per  cent  per  annum  after 
maturity. 

"IV.  By  the  agreement  aforesaid  between  defendants 
and  the  said  Lombard  Investment  Company  the  aforesaid 
sum  of  $364  represents  interest  on  the  principal  sum  of 
$1,300,  loaned  to  defendant  on  said  October  31,  1885,  at 
four  per  cent  per  annum,  for  the  full  period  of  seven  years, 
and  that  there  was  no  consideration  therefor. 

"V.  The  note  or  bond  last  above  described  was  in- 
dorsed in  blank  by  the  Lombard  Investment  Company, 
and  by  it  transferred  and  delivered  to  this  plaintiff  before 
the  commencement  of  this  action,  and  plaintiff  is  now  the 
owner  and  holder  thereof. 

"VI.  Said  bond,  or  note  and  mortgage,  were  not  pur- 
chased by  plaintiff  in  the  usual  course  of  business,  before 
due,  for  value. 

"And  the  court  further  states  the  following  conclusions 
of  law:  « 

"I.  The  plaintiff,  the  Anglo-American  Land,  Mortgage 
&  Agency  Company,  Limited,  is  not  a  bona  fide  owner  or 
holder  of  the  note,  or  bond  and  mortgage,  in  question. 

"II.  That  the  said  note,  or  bond  and  mortgage,  are 
usurious. 

'^III.  That  the  equities  herein  are  with  the  defendant. 

"IV.  That  the  only  relief  sought  in  this  action  is  the 
recovery  of  interest  on  a  usurious  contract,  and  that  the 
petition  should  be  dismissed. 

"  It  is  therefore  by  the  court  here  ordered  and  decreed, 
that  the  plaintiff's  petition  herein  be  dismissed,  and  that 
the  defendants  have  and  recover  of  and  from  the  plaintiff 
the  costs  herein  expended,  taxed  at  $ ." 

The  question  presented  is  the  sufficiency  of  the  answer 
to  sustain  the  defense  of  usury.    The  answer  is  as  follows : 

"Now  comes  the  defendants  Mary  Brohman  and  W.  D. 
Brohman,  and  in  answer  to  the  plaintiff's  petition  admits: 
I.  That  these  defendants  did  legally  execute  and  de- 
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liver  to  the  Lombard  Investment  Company,  a  corporation, 
the  bond  and  mortgage  as  set  forth  in  plaintiff's  petition 
at  the  time  therein  set  forth,  and  that  said  bond  was  dulj 
recorded  as  set  forth  in  said  petition. 

''II.  These  defendants  further  answering,  allege  that  at 
the  time  of  the  execution  and  delivery  of  the  mortgage  and 
bond  set  forth  in  said  petition,  and  as  a  part  of  the  same 
entire  transaction,  these  defendants  executed  and  delivered 
to  said  Lombard  Investment  Company  another  mortgage 
to  secure  the  payment  of  a  certain  bond  and  coupons  thereto 
attached,  at  the  same  time  executed  and  delivered  to  said 
Lombard  Investment  Company.  Plaintiff  alleges  that  the 
bond  on  which  this  action  is  brought  was  given  for  pay- 
ment of  certain  interest  upon  the  principal  sum  of  the 
other  bond  herein  set  forth. 

''III.  These  defendants  further  allege  that  the  bond 
upon  which  this  action  is  brought  was  given  ink  payment 
of  usurious  interest  by  a  contract  for  the  payment  of  the 
same  by  and  between  the  said  Lombard  Investment  Com- 
pany and  these  defendants. 

"IV.  Defendants  further  answering,  deny  each  and 
every  other  allegation  in  said  plaintiff's  petition  contained. 

"  V.  That  the  plaintiff  herein  is  not  a  bona  fide  pur^ 
chaser  for  value  before  maturity  of  the  bond  and  mortgage 
upon  which  tliis  action  is  brought. 

"These  defendants  therefore  pray  that  there  may  be 
found  to  be  nothing  due  the  plaintiff  herein  from  these  de- 
fendants on  this  cause  of  action,  and  that  the  plaintiff's 
mortgage  may  be  stricken  from  the  records  as  a  lien  against 
the  property  in  controversy  in  this  action,  and  that  plaintiff 
be  adjudged  to  pay  the  costs  of  this  suit." 

It  is  a  familiar  rule  that  an  answer  setting  up  the  de- 
fense of  usury  must  state  the  facts  of  the  alleged  agreement, 
to  the  end  that  the  court  may  see  that  the  agreement  was 
in  violation  of  the  statute.  It  is  not  sufficient  to  allege 
that  the  "  bond     *     *     *     ^as  given  in  payment  of  usu- 
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rioiis  interest  by  a  contract  for  the  payment  of  the  same/' 
etc. 

It  is  very  clear  that  the  answer  in  this  case  falls  far  short 
of  stating  an  usurious  contract^  and  therefore  it  is  insuffi- 
cient. 

There  is  considerable  testimony  in  the  record  upon  the 
question  of  the  consideration  for  the  notes  in  question. 

We  will,  therefore,  proformaj  reverse  the  judgment  and 
remand  the  case  to  the  district  court,  with  directions  to 
permit  an  amended  answer  to  be  filed  containing  a  suffi- 
cient plea  of  usury  and  such  other  defenses  as  the  party  may 
havei  and  for  further  proceedings. 

JUDaMENT  AOOORDINGLy. 

The  other  judges  concur. 


Where  an  estate  of  considerable  Talne  was  devised  to  the  wife  of 
the  testator  and  her  children,  and  the  children  of  the  testator  by 
a  Ibrmer  marriage  were  practically  disinherited,  and  snfficient 
grounds  existed  to  jostify  them  in  contesting  the  will,  the  costs 
and  a  reasonable  attorney's  fee  to  the  attorneys  for  the  contestant 
wUl  be  taxed  to  the  esUte. 
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LoBiNDA  Seebrock  et  al.,  appellants,  v.  Mabgabet 

A.  Fedawa,  appellee.  VW 

Jl__887| 
[FiLSD  NOYBMBEB  11»  1891.] 

"L  WillB:  Dbscbiption:  Mistake.  An  enor  in  the  description  in 
a  will,  either  of  the  legatee  or  of  the  snbject-matter  of  the  devise, 
will  not  aToid  the  will  if  sufficient  remain  to  show  with  reason- 
able certainty  what  was  intended. 

2.  :  :  .    Where  a  testator  devised  lots  4  and  9 

and  the  west  one^half  of  10  in  block  32,  in  the  city  of  Lincoln, 
and  he  was  not  the  owner  of  lot  4,  bat  did  own  lots  3,  9,  and  the 
west  one-half  of  10,  and  those  were  all  the  lots  possessed  by  him 
in  that  block,  AeZJ,  that  lot  3  passed  by  the  will. 

Z.  :  Bona  Fidk  Contbstakts:  Costs  Taxed  to  Estate. 
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Rehearing  of  case  reported  30  Neb.,  424. 

Lamby  RickeUs  &  WiU<mj  for  appellants. 

Pound  &  Burr,  BUlingdey  &  Woodward,  and  N.  (X  Ab- 
boU,  contra. 

Maxwell^  J. 

This  case  was  before  this  court  io  1889,  the  judgment  of 
the  court  below  being  affirmed.  A  motion  is  now  made 
by  the  contestants  to  modify  the  judgment  so  as  to  leave 
out  lot  3  in  block  32,  in  the  city  of  Lincoln,  as  said  lot  is 
not  devised  in  the  will.  There  is  also  an  application  for 
fees  and  costs.     The  will  in  question  is  as  follows: 

"Last  Will  and  Testament  of  John  Adam 

Fedawa. 

"  I,  John  Adam  Fedawa,  of  the  city  of  Lincoln,  Ne- 
braska, being  of  sound  disposing  mind  and  memory,  do 
make,  publish,  and  declare  this  my  last  will  and  testament 

"  I  give,  bequeath,  and  devise  unto  my  beloved  wife,  Mar- 
garet Ann  Fedawa,  all  and  every  of  my  personal  estate  and 
property  of  every  description  and  nature  whatsoever,  and 
wheresoever  the  same  may  be  situated,  except  as  hereinafter 
named.  I  also  give,  bequeath,  and  devise  unto  my  wife, 
Margaret  Ann  Fedawa,  all  of  lots  numbered  4  and  9,  the 
west  one-half  of  lot  numbered  10,  all  in  block  numbered 
32,  in  the  city  of  Lincoln,  Lancaster  county,  and  state  of 
Nebraska,  according  to  the  recorded  plat  thereof. 

"  To  have  and  to  hold  all  of  the  said  above  described 
property  to  her  exclusive  use  and  benefit,  so  long  as  she 
shall  remain  my  widow,  or  until  my  beloved  son.  Jay 
Gould  Fedawa,  shall  come  to  the  age  of  twenty -one  years, 
then  and  upon  either  of  these  conditions  the  said  above  de- 
scribed property  shall  be  divided  equally,  share  and  share 
alike,  among  my  four  beloved  children,  Millie  May  Fedawa, 
Flora  Belle  Fedawa,  Florence  Dale  Fedawa,  and  Jay  Gould 
Fedawa. 
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"  Provided  further^  that  should  it  be  found  necessary  to 
sell  and  dispose  of  any  of  said  property,  that  lot  numbered 
4  of  block  numbered  32  of  above  described  property  may 
be  sold,  and  none  other. 

''I  further  give,  bequeath,  and  devise  unto  my  children 
by  my  first  wife,  J.  A.  M.  Fedawa,  Lorinda  Fedawa,  and 
Milton  Fedawa,  the  sum  of  seventy-five  dollars,  cash 
money,  to  be  paid  to  them  upon  my  death,  share  and  share 
alike. 

'^  All  the  rest  and  residue  and  remainder  of  my  estate, 
both  real  and  personal,  I  hereby  give,  bequeath,  and  devise 
unto  my  said  wife,  Margaret  Ann  Fedawa,  and  as  well  the 
lots  hereinbefore  described,  to-wit,  lots  numbered  4  and  9 
in  the  west  half  of  block  numbered  32,  in  Lincoln,  Ne- 
braska, hers  to  have  and  to  hold,  to  own  and  control, 
subject,  however,  to  the  conditions  herein  mentioned. 

''And  provided  further,  that  my  said  wife  shall  not,  by 
taking  under  this  will,  waive  or  relinquish  her  right  of 
dower  in  said  premises,  upon  the  determination  of  her  life 
estate  herein  created. 

''I  hereby  appoint  my  said  wife,  Margaret  Ann  Fedawa, 
and  Carlos  C  Burr,  joint  executors  of  this  my  last  will 
and  testament,  hereby  revoking  all  former  wills  by  me 
made,  and  I  hereby  authorize  and  empower  my  said  exec- 
utors, on  the  sale  of  said  lot  4,  to  make,  execute  and  de- 
liver any  and  all  deeds  necessary  of  conveyance,  necessary 
and  proper  to  pass  title  thereto  to  any  purchaser,  and  that 
such  deed  as  they  may  make  shall  be  construed  to  pass  the 
interest  therein  which  by  its  terms  such  deed  purports  to 
convey,  and  they  shall  not  be  required  in  the  premises  to 
ask  any  aid  from  any  court. 

''In  witness  whereof,  I  have  hereunto  set  my  hand  and 
seal  this  29th  day  of  December,  1886. 

"John  Adam  Fedawa. 

''Signed  in  the  presence  of 
"A.  F.  Pabsons. 
"  F.  C.  Harrison.'' 
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It  is  admitted  that  Fedawa  did  not  own  lot  4  in  block 
32,  but  he  did  own  lot  3  in  that  block,  and  the  oontestees 
contend  that  parol  evidence  is  admissible  in  connection 
with  the  statements  in  the  will  to  show  that  he  intended  to 
devise  lot  3.  The  language  of  the  will  is:  '^I  also  give, 
bequeath,  and  devise  unto  my  wife,  Margaret  Ann  Fedawa, 
all  of  lots  4  and  9,  the  west  half  of  lot  numbered  10, 
all  in  block  32/'  The  evidence  clearly  shows  that  these 
were  all  the  lots  he  possessed  in  block  32. 

While  it  is  true  that  oral  evidence  cannot  be  admitted  to 
change  the  language  of  a  written  instrument,  and  particu- 
larly of  a  will,  yet  the  universal  rule  at  the  present  time  is 
to  admit  oral  proof  to  show  that  one  term  was  used  for  an- 
other, or  that  an  essential  term,  to  make  the  definition  per- 
fect, was  omitted  or  erroneously  stated.  For  the  purpose 
of  arriving  at  the  intention  of  the  testator,  therefore,  the 
will  is  to  be  read  in  the  light  of  the  surrounding  circum- 
stances. Thus,  suppose  a  party  should  devise  the  manor 
of  B.,  and  it  should  appear  that  the  testator  possessed  two 
manors — one  known  as  East  B.,  and  the  other  as  West  B. 
— parol  evidence  is  admissible  to  explain  the  ambiguity  by 
showing  the  testator's  intention.  {Oxenden  v.  Chicheder^  4 
Dow.  [Eng.],  65;  3  Taunt.  [Eng.],  147;  Doe  d.  Tlumasv. 
Beynon,  4  P.  &  D.  [Eng.],  193;  12  A.  &  K  [Eng.],  431 ; 
Fleming  v.  Fleming,  1  H.  &  C.  [Eng.],  242;  8  Jur. 
[N.  S.],  1,042;  31  L.  J.  Exch.,  419;  10  W.  R,  778;  6 
L.  T.  [N.  S.],  896 ;  Doe  d.  Morgan  v.  Morgan,  3  Tyr. 
[Eng.],  179;  1  C.  &  M.,  235;  WhUaker  v.  Tatham,  7 
Bing.  [Eng.],  628 ;  5  M.  &  P.  [Eng.],  628 ;  AUen  v.  Allen, 
4  P.  &  D.  [Eng.],  220;  12  A.  &  E.  [Eng.],  451;  4  Jur., 
985.) 

The  rule  in  construing  wills  is,  that  although  there  may 
be  errors  in  the  description,  either  in  the  legatee  or  the 
subject-matter  of  the  devise,  it  will  not  avoid  the  bequest 
if  enough  remain  to  show  with  reasonable  certainty  what 
was  intended  (Rom.  Oath.  O.  Asylum  v.  Emmons,  3  Bradf/ 
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[N.  Y.],  144;  Jackson  v.  Sill,  11  Johns.  [N.  Y.].  201; 
Kurtz  V.  Hibnevj  10  Am.  Law  Reg.,  99),  and  parol  evi- 
dence is  admissible  to  correct  the  mistake.  {Patch  v. 
While,  117  U.  S.,  210;  Decker  v.  Decker,  121  III.,  341; 
Mar  eland  v.  Brady,  8  Ore.,  303;  Gilmer  v.  Stone,  120 
U.  8.,  686.)      • 

It  is  evident  that  the  testator  intended  to  devise  all  the 
lots  he  possessed  in  block  32  in  the  city  of  Lincoln,  and 
that  lot  3  was  intended  in  place  of  lot  4. 

We  are  asked  to  tax  the  costs  of  the  contest  to  the  estate, 
and  also  to  allow  a  reasonable  attorney's  fee  to  the  attor- 
neys for  the  contestants.  The  contestants  in  this  case  were 
the  children  of  the  first  wife  of  the  testator.  The  estate 
is  shown  to  be  quite  valuable,  and  they  were  practically 
disinherited.  There  is  a  large  amount  of  testimony  in  the 
record  tending  to  show  that  for  some  time  prior  to  making 
^the  will  the  testator  was  not  in  a  condition  of  mind  to 
make  a  proper  disposition  of  his  property.  There  is  other 
testimony  tending  to  show  that  he  was  of  sound  and  dis- 
posing mind  at  the  time  of  making  the  will.  This  testi- 
mony was  submitted  to  a  jury  and  the  will  sustained. 
Tluis  the  questions  of  fact  were  found  by  the  jury,  and 
the  evidence  being  conflicting,  this  court  could  not  say  that 
it  was  clearly  wrong,  although,  had  the  question  been  pri- 
marily submitted  to  this  court,  it  is  probable  that  a  differ- 
ent conclusion  would  have  been  reached.  There  was 
probable  cause,  therefore,  for  contesting  the  will,  and  the 
costs  will  be  taxed  to  the  estate,  and  the  attorneys  for  the 
contestants  allowed  the  sum  of  $1,000  for  all  fees  and  ex* 
penditures,  to  be  paid  within  ninety  days. 

Judgment  acxx>rdinglt.. 

The  other  judges  concur. 


30 
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W.  S.  Askwith  v.  Allen  Bros. 

[Filed  Noyembbb  11, 1891.] 

Attachment :  Grounds,  ffdd,  That  the  fourth  and  fifth  grounds 
for  attachmenta  are  sustained  by  a  prepooderanoe  of  the  •▼!- 
dence. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Doane,  J. 

Brome,  Andrews  &  Sheean^  for  plaintiff  in  error, 

j^.  if.  BarUett,  and  Thomas  D.  Oraney  ooTUra,  cited: 
Livermore  v,  Rhodes^  27  How.  Pr.  [N.  Y.],  506 ;  Young 
V.  Cooper y  12  Neb.,  616;  Drake,  Attachment,  sec.  75,  and 
cases ;  Rosenfidd  v.  Howard,  1 5  Barb.  [N.  Y.],  646 ;  Reed$ 
V.  Noxouy  48  111.,  323;  Rosenthal  v.  Wehe,  58  Wis.,  621; 
1  Wade,  Attach  men t|  sec  98^  and  cases ;  Stone  v,  Cbvdl, 
29  Mich.,  359. 

NORVAL,  J. 

The  defendants  in  error  brought  suit  in  the  county  court 
of  Douglas  county  against  the  plaintiff  in  error  to  recover 
the  sum  of  $453.81  upon  a  balance  of  account  for  goods 
sold  and  delivered.  An  affidavit  for  an  attachment  being 
filed,  an  order  of  attachment  was  issued,  and  Askwith's 
stock  of  goods  was  attached.  The  affidavit  stated  the  fol- 
lowing grounds  for  attachment : 

*'  1.  That  defendant  is  about  to  remove  his  property,  or 
a  part  thereof,  out  of  the  jurisdiction  of  this  court,  with 
intent  to  defraud  his  creditors. 

"  2.  Is  about  to  convert  his  property,  or  a  part  thereof, 
into  money  for  the  purpose  of  placing  it  beyond  the  reach 
of  his  creditors. 

'^  3.  Has  property  or  rights  in  action  which  he  conceals. 
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'^  4.  Has  assigned^  removed,  and  disposed  of  his  property, 
or  a  part  thereof,  with  intent  to  defraud  his  creditors,  and 
is  about  to  remove,  assign,  and  dispose  of  the  remainder 
with  a  like  intent. 

''5.  Fraudulently  contracted  the  debt  on  which  this  suit 
has  been  brought.'^ 

The  defendant  moved  to  dissolve  the  attachment  for  the 
following  reasons : 

"  1.  Because  the  facts  stated  in  the  affidavit  for  the  at- 
tachment are  not  sufficient  to  justify  the  issuing  of  the 
same. 

''  2.  Because  the  statements  of  facts  in  said  affidavit  are 
untrue.*' 

The  motion  was  heard  upon  numerous  affidavits  and 
depositions,  and,  from  an  order  of  the  county  court  dis- 
charging the  attachment,  the  plaintiffs  prosecuted  error  to 
the  district  court.  The  decision  of  the  county  court  was 
reversed,  and  the  attachment  sustained.  The  cause  is  be- 
fore us  on  error. 

No  question  is  now  made  as  to  the  sufficiency  of  the 
attachment  affidavits,  but  it  is  urged  that  the  plaintifib  had 
no  legal  cause  for  suing  out  the  writ. 

In  1888,  Askwith  was  a  retail  dealer  in  groceries  and 
general  merchandise  in  the  city  of  Omaha,  and  the  de- 
fendants in  error  were  wholesale  grocers,  doing  business 
in  Omaha,  under  the  firm  name  of  Allen  Brothers.  On 
the  2d  day  of  September,  1888,  Askwith  was  indebted  to 
the  defendants  in  error,  on  account  of  goods  previously  sold 
and  delivered,  about  the  sum  of  $260.  Subsequently,  but 
prior  to  the  commencement  of  this  suit  in  November,  he 
purchased  from  Allen  Brothers,  on  credit,  goods  amount- 
ing to  over  $700.  During  the  same  time  he  paid  on  his 
account  something  over  $600,  leaving  a  balance  due  the 
defendants  in  error,  at  the  commencement  of  this  action,  of 
$453.81. 

Evidence  was  adduced  to  show  that  in  the  fore  part  of 
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September,  1888,  Ask  with,  for  the  purpose  of  obtaining 
further  credit,  represented  to  Edgar  H.  Allen,  one  of  the 
defendants  in  error,  that  he  owed  no  one  exoept  Allen 
Brothers,  that  he  owned  a  valuable  farm  in  Madison 
county,  had  a  stock  of  goods  worth  $1,700  to  $2,000,  and 
good  book  accounts  worth  $1,200;  that  the  defendants 
in  error  relied  upon  these  representations  in  selling  the 
goods  that  were  purchased  by  Askwith  after  that  time. 
At  the  time  the  statements  were  made,  the  plaintiff  in  er- 
ror was  indebted  to  several  other  dealers,  and  owned  no 
land  in  Madison  county,  having  deeded  it  months  before 
to  his  brother-in-law,  Isaac  Piles. 

It  also  appears  that  on  November  22,  when  Askwith 
purchased  of  Allen  Brothers  the  last  bill  of  goods,  amount- 
ing to  $42.80,  he  gave  in  payment  therefor  his  check  on 
the  Bank  of  Commerce,  and  on  being  asked  by  Edgar  H. 
Allen  if  he  had  money  in  the  bank  to  meet  it,  Askwith 
replied  that  he  had.  The  check  was  subsequently  presented 
to  the  Bank  of  Commerce,  but  payment  was  refused  for 
the  reason  that  Askwith  did  not  have  the  necessary  fnnds 
to  meet  the  same.  The  bill  of  goods  having  never  been 
paid  for,  the  amount  thereof  is  included  in  the  account 
sued  on. 

There  is  also  in  the  record  testimony  to  the  effect  that 
Askwith  stated  to  H.  C.  Atwell,  after  this  suit  was  brought, 
that  at  the  time  the  attachment  was  sued  out  he  was  mak- 
making  arrangements  to  give  a  bill  of  sale  of  his  property 
to  his  mother,  and  would  have  done  so  but  for  the  attach- 
ment, although  he  was  not  indebted  to  her;  that  Askwith, 
on  being  asked  why  he  contemplated  giving  his  mother  a 
bill  of  sale,  replied  that  it  was  because  he  had  heard  that 
Allen  Brothers  were  intending  to  attach  him,  and  he  had 
to  take  some  steps  to  protect  himself,  and  prevent  one  cred- 
itor from  getting  more  than  his  share ;  that  by  giving  a  bill 
of  sale  or  mortgage  he  would  be  in  a  better  position  to 
treat  with  his  creditors;  that  he  once  settled  with  his  cred- 


Vol.  33]       SEPTEMBER  TERM,  1891.  421 


Aikwlth  V.  AllezL 


itors  at  sixty  oeuts  on  the  dollar  and  had  intended  to  make 
such  a  settlement  with  All^n  Brothers^or  let  them  go  with- 
out anything;  that  now  he  felt  as  though  they  deserved  to 
get  nothing,  and  be  proposed  that  they  should  not  get 
anything;  that  he  had  been  through  the  mill  before  and 
made  his  creditors  come  to  his  terms,  and  he  proposed  to 
do  the  same  with  Allen  Brothers. 

Askwith,  iu'his  affidavits  filed  in  support  of  his  motion 
to  dissolve  the  attachment,  denies  any  charge  of  fraud  made 
in  the  original  affidavit  of  attachment,  as  well  as  each  and 
every  statement  contained  in  the  affidavits  used  to  sustain 
the  attachment.  We  have  examined  with  great  care  all  the 
testimony  used  on  the  hearing  of  the  motion  to  discharge, 
and  are  satisfied  that  the  fourth  and  fifth  grounds  for  at- 
tachment are  sustained  by  a  fair  preponderance  of  the  evi- 
dence. The  proof  is  convincing  that  the  plaintiff  in  error 
not  only  fraudulently  contracted  the  debt  sued  on,  but  was 
about  to  make  a  bill  of  sale  of  his  property  to  his  mother 
with  the  intent  to  defraud  his  creditors,  and  would  have 
<lone  so  had  the  attachment  been  delayed.  The  defend- 
ants in  error  were,  therefore,  justified  in  suing  out  a  writ. 

The  case  is  clearly  distinguishable  from  Mayer  v.  2^ng7'e, 
1 8  Neb.,  458,  cited  in  brief  of  counsel  for  plaintiff  in  error. 
There  the  petition  contained  two  causes  of  action,  one  for 
a  debt  fraudulently  contracted  and  the  other  was  not  so 
contracted.  An  order  of  attachment,  covering  both  causes 
of  action,  was  issued  upon  an  affidavit  alleging  that  the 
defendant  fraudulently  contracted  the  debt  sued  on.  It 
was  ruled  that  the  attachment  must  be  discharged  for  want 
of  grounds  covering  the  whole  debt. 

In  the  case  at  bar  no  such  a  question  is  presented.  Here 
there  are  at  least  two  grounds  of  attachment  covering  the 
entire  debt.  If  the  only  cause  for  suing  out  the  writ  was 
the  false  representations  made  at  the  time  the  last  bill  of 
goods  was  purchased,  as  to  his  having  the  money  in  the 
bank  to   pay  the  check,  then  the  precedent  cited  would 
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control  oar  decision.  But  the  preponderance  of  the  evi- 
dence shows  that  the  whole  indebtedness  for  which  suit 
was  brought  was  incurred  on  the  strength  of  the  misrepre- 
sentations made  by  Ask  with  as  to  his  financial  standing. 
True,  he  owed  Allen  Brothers  at  the  time  the  representa- 
tions were  made  something  over  $200,  but  this  was  liquid 
dated  by  the  payments  subsequently  made.  Counsel  for 
plaintiff  claim  that  the  money  paid  after  the  date  of  this 
representation  should  be  applied  in  payment  of  the  goods 
bought  after  that  time.  There  is  no  claim  that  Askwith 
gave  any  direction  that  the  money  should  be  so  applied. 
It  appears  in  evidence  that  the  goods  were  bought  on  thirty 
days'  time,  and  the  statement  of  the  account  shows  that 
$183.10  was  paid  during  the  month  of  September^  1888, 
before  any  bill  of  goods  fell  due  which  was  purchased  after 
Askwith  made  a  statement  of  his  financial  condition  to 
the  defendants  in  error.  There  is  nothing  in  the  record 
that  would  justify  us  in  holding  that  he  was  meeting  his 
bills  before  maturity.  The  plaintiff  in  error  having  given 
no  directions  as  to  how  his  payments  should  be  applied, 
they  should  go  to  discharge  the  bill  longest  past  due.  The 
judgment  of  the  district  court  is 

Affirmed. 


The  other  judges  concur. 


Frank  Fuller  v.  County  of  Madison. 

[Filed  Novembbb  11,  1891.] 

L  County  Attorney:  Assistant.  Under  the  proyiso  clanseof 
section  20,  chapter  7,  Compiled  Statates,  a  ooanty  attorney, 
when  the  pnblic  interests  demand,  may,  under  the  direction 
of  the  district  conrt,  procure  at  the  expense  of  the  coonty  an 
attorney  to  assist  him  in  the  trial  of  a  person  charged  with  a 
felony. 
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2.  : :  Compknsation:  Change  of  Venub.  When  such 

services  are  rendered  in  the  trial  of  a  person  npon  a  change  of 
venae,  compensation  therefor  is  to  be  made  by  the  coanty  in 
which  the  offense  was  committed. 

Error  to  the  district  court  for  Madison  county.    Tried 
below  before  Powers,  J. 

Frank  FuUer,  pro  se. 

Burt  Mapes,  contra. 

NORVAL,  J. 

An  information  was  filed  in  the  district  court  of  Madi- 
son county  against  one  A.  E.  Kelley,  charging  him  with 
the  crime  of  murder.  On  application  of  the  accused  for 
a  change  of  venue,  the  cause  was  transferred  to  the  county 
of  Wayne,  where  it  was  tried  at  the  December  term,  1889. 
Upon  the  application  of  Hon.  W.  M.  Wright,  county 
attorney  for  Wayne  county,  the  district  court  of  that 
county  appointed  Frank  Fuller,  the  plaintiff  herein,  to 
assist  in  the  prosecution  of  Kelley.  The  plaintiff  accepted 
the  appointment  and  entered  upon  the  discharge  of  his 
duties.  He  assisted  the  county  attorney  during  the  trial, 
which  occupied  six  days.  /Subsequently  the  plaintiff  pre- 
sented his  claim  for  services  in  the  sum  of  $300  to  the 
county  board  of  Madison  county,  which  was  disallowed. 
An  appeal  was  taken  to  the  district  court,  where  judgment 
was  rendered  for  the  county. 

The  sole  question  presented  by  the  record  for  decision 
is  this:  When  a  change  of  venue  of  a  criminal  prosecu- 
tion for  a  felony  is  taken  from  the  county  in  which  the 
offense  was  committed,  to  an  adjoining  county,  and  the 
county  attorney  of  the  latter,  under  the  direction  of  the 
district  court,  procures  an  attorney  to  assist  him  in  the 
trial,  is  the  county  from  which  the  cause  was  removed 
liable  for  the  services  of  the  person  thus  employed?     In 
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the  determination  of  this  question  it  is  necessary  to  exam- 
ine the  provisions  of  the  statute  bearing  upon  the  subject. 

Bj  section  16,  chapter  7,  Compiled  Statutes,  it  is  made 
the  duty  of  the  person  filling  the  office  of  county  attorney 
to  appear  in  the  several  courts  of  his  county,  and  prose- 
cute and  defend,  on  behalf  of  the  state  and  county,  all 
suits,  civil  or  criminal,  arising  under  the  laws  of  the  state, 
in  which  the  state  or  the  county  is  a  party,  or  in  any  man- 
ner interested. 

Section  20  of  the  same  chapter  provides  that  "The 
county  attorney  may  appoint  one  or  more  deputies,  who 
shall  act  without  any  compensation  from  the  county,  to 
assist  him  in  the  discharge  of  his  duties;  Promded^  That 
the  county  attorney  of  any  county  may,  under  the  direction 
of  the  district  court,  procure  such  assistance  in  the  trial  of 
any  person,  charged  with  the  crime  of  felony,  as  he  may 
deem  necessary  for  the  trial  thereof,  and  such  assistant  or 
assistants  shall  be  allowed  such  reasonable  compensation 
as  the  county  board  shall  determine  for  his  services,  to  be 
paid  by  order  on  the  county  treasurer,  upon  presenting 
to  said  board  the  certificate  of  tlie  district  judge  before 
whom  said  cause  was  tried,  certifying  to  the  services  ren- 
dered by  such  assistant  or  assistants." 

Tliat  it  is  the  duty  of  the  cpunty  attorney  to  represent 
the  state  in  all  criminal  prosecutions  in  the  district  court  ot 
his  county,  is  too  plain  to  admit  of  a  doubt.  The  duty 
and  obligation  thus  imposed  applies  to  criminal  causes 
removed  to  the  county  upon  a  change  of  venue  from  an 
adjoining  county.  This  was  expressly  ruled  in  Gandy  r. 
State,  27  Neb.,  707. 

Authority  for  the  employment  of  an  attorney  to  assist 
the  county  attorney  in  the  prosecution  of  felonies  when 
deemed  necessary  is  to  be  found  in  the  proviso  clause 
of  section  20  quoted  above.  The  language  of  the  provi- 
sion is  plain  and  unambiguous,  and  will  not  admit  of  two 
constructions.     Under  the  direction  of  the  district  court 


Vol.  33]       SEPTEMBER  TERM,  1891.  425 


Fuller  T.  Connty  of  Madison. 


the  ooimty  attorneyy  when  the  public  interests  demand^  may 
procure,  at  the  expense  of  the  county,  an  attorney  to  assist 
him  in  the  trial  of  a  criminal  cause  before  the  district 
court,  when  the  offense  charged  is  felony.  Ordinarily  such 
assistance  will  not  be  required,  but  in  the  administration  of 
the  criminal  laws  of  the  state  prosecutions  of  great  impor- 
tance and  magnitude  sometimes  arise,  where  the  defense  is 
represented  by  able  counsel,  and  where  the  interests  of  the 
state  require  that  the  county  attorney  should  have  assistance. 
To  grant  relief  in  such  cases  the  legislature  wisely  enacted 
the  section  we  have  copied  above.  Under  the  law,  in  order 
to  create  a  liability  against  a  county  for  services  performed 
by  an  assistant  to  the  prosecutor,  his  appointment  must  be 
authorized  by  the  district  court,  and  the  judge  presiding  at 
the  trial  must  certify  to  the  services  rendered.  The  record 
in  the  case  at  bar  discloses  that,  in  the  employment  of  the 
plaintiff^,  both  the  letter  and  spirit  of  the  statute  were  fol- 
lowed, and  if  the  provisions  of  section  20  stood  alone,  we 
would  be  forced  to  the  conclusion  that  .the  obligation  to 
pay  rested  upon  Wayne  county,  where  the  appointment  was 
made  and  the  services  performed. 

But  we  think  the  case  is  controlled  by  section  456  of 
the  Criminal  Code,  which  provides  that ''  When  the  venue 
IS  changed  to  an  adjoining  county,  the  clerk  of  the  court  in 
which  the  indictment  was  found  shall  make  a  certified 
transcript  of  all  the  proceedings  in  the  case,  which,  together 
with  the  original  indictment,  he  shall  transmit  to  the  clerk 
of  the  court  to  which  the  venue  is  changed,  and  the  trial 
shall  be  conducted  in  all  respects  as  if  the  offender  had 
been  indicted  in  the  county  to  which  the  venue  has  been 
changed.  All  costs,  fees,  charges,  and  expenses  occurring 
from  a  change  of  venue,  together  with  all  costs,  fees, 
charges,  and  expenses  made  or  incurred  in  the  trial  of,  or 
in  keeping,  guarding,  and  maintaining  the  accused,  shall 
be  paid  by  the  county  in  which  the  indictment  was  found, 
and  the  clerk  of  the  trial  court  shall  make  a  statement  of 
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the  costs,  fees,  charges,  and  expenses  aforesaid,  and  certify 
and  transmit  the  same  to  the  clerk  of  the  district  court 
where  the  indictment  was  found,  to  be  by  him  entered 
upon  his  docket  and  collected  and  paid  as  if  a  change  of 
venue  had  not  been  had/' 

It  is  the  policy  of  the  law,  as  expressed  in  the  section, 
that  the  county  where  the  offense  is  committed  shall  pay 
all  the  legal  costs,  fees,  charges,  and  expenses  incurred  in 
the  prosecution  of  the  offender,  whether  the  trial  takes 
place  in  the  county  where  the  information  is  filed  or  in  an 
adjoining  county  upon  a  change  of  venue. 

It  is  manifest  that  the  legislature  did  not  intend  that  the 
removal  of  a  criminal  case  from  the  county  in  which  the 
offense  was  committed  to  another  county  upon  change  of 
venue,  the  necessary  costs,  expenses  and  charges  incurred 
in  the  prosecution  of  the  accused,  should  be  borne  by  the 
latter  county,  but  should  be  met  by  the  county  in  which 
the  prosecution  was  begun.  The  language  of  section  456- 
is,  "all  costs,  fees,  charges,  and  expenses  *  *  *  made 
or  incurred  in  the  trial  of  *  *  *  the  accused  shall  be 
paid  by  the  county  in  which  the  indictment  was  found." 

This  is  sufficiently  broad  and  comprehensive  to  cover 
expenses  of  the  kind  involved  in  this  case.  They  were 
necessarily  and  lawfully  incurred  in  the  trial  of  a  crimi- 
nal cause  which  arose  in  Madison  county,  and  it  is  liable 
for  the  payment  thereof  the  same  as  if  a  change  of  venue 
had  not  been  had. 

In  reaching  this  conclusion,  we  have  not  overlooked  the 
opinion  in  the  case  of  Stanton  OoutUy  v,  Madison  County^ 
reported  in  10  Neb.,  304.  The  court  in  that  case  con- 
strued section  456  of  the  Criminal  Code  as  it  then  existed, 
and  ruled  that  upon  the  change  of  venue  of  a  criminal 
case  the  expenses  of  the  county  in  which  the  same  was 
tried,  for  jurors,  bailiffs,  and  use  of  court  room,  were  not 
costs,  within  the  meaning  of  the  section,  to  be  borne  by 
the  county  where  the  indictment  was  found.     The  section 
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then  in  force  provided  that  "  the  costs  accruing  from  a 
change  of  change  of  venue  shall  be  paid  by  the  county  in 
which  the  indictment  was  found/'  The  section  in  its 
present  form  was  adopted  by  the  legislature  in  1887^  and 
is  much  broker  than  the  original  section.  It  makes  the 
county  from  which  the  cause  is  removed  liable  for  all 
costs,  fees,  charges,  and  expenses  accruing  from  the  change, 
and  also  those  made  or  incurred  in  the  trial  of  the  accused, 
while  such  county,  under  the  provisions  of  the  original 
section,  was  only  required  to  meet  ''the  costs  accruing 
from  the  change  of  venue."  It  is  obvious  that  the  case 
referred  to  is  not  now  binding  as  an  authority. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  is  remanded  for  further  proceedings. 

Reversed  and  bemanded. 
The  other  judges  concur. 
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Louis  Kaserman  v.  John  Fries. 

[FiLBD  November  11,  1891.]  Z  ^ 

*■  88    427 

61    601 

Parol  Evidence :  A  Written  Contract  Cannot  be  Waived,      61  604 
qaalified,  or  contradicted  by  parol  evidence  of  a  prior  or  con- 
temporaneous agreement  between  tbe  parties. 

Error  to  the  district  court  for  Pawnee  county.  Tried 
below  before  Broad Y,  J. 

Story  &  Story^  for  plaintiff  in  error,  cited  as  to  the  parol 
testimony:  Ddaney  v,  Linder,  22  Neb.,  274;  Junge  v, 
Bovman,  34  N.  W.  Rep.  [la.],  612 ;  Mason  v.  Mason,  Id., 
208 ;  Schollz  v.  Dankert,  34  N.  W.  Rep.  [Wis.],  394 ; 
Johnson  v.  Olover,  12  N.  E.  Rep.  [Ill],  267;  Spech  v. 
H(ywardy  16  Wall.  [U.  S.],  664. 
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J.  K.  Goudy,  contra^  cited :  Jones,  Chat.  Mortg.,  705 ; 
Epperson  v.  Youngs  8  Tex.,  135 ;  1  Greenl.,  Ev.,  305 ;  Barry 
V.  jRarwom,  2  Kern.  [N.  Y.],  462 ;  Sehoen  v.  Sunderland,S9 
Kan  ,  758 ;  Oen.  M.  E.  Church  v.  Clime,  116  Pa.  St,  146  ; 
StouJt  V.  Weaver,  72  Wis.,  148 ;  Bulldey  v.  Devine,  127  111., 
407;  Norman  v.  WaUe,  30  Neb.,  302. 

NORVAL,  J, 

This  is  an  action  of  replevin  by  John  Fries  against 
Louis  Kaserman^  to  recover  two  horses,  a  lumber  wagon, 
and  a  two-horse  spring  wagon.  Upon  the  trial  the  jury 
found  for  the  plaintiff. 

The  case,  briefly  stated,  is  as  follows :  On  the  10th  day 
of  July,  1888,  the  plaintiff  below,  being  the  owner  of  the 
property  in  controversy,  gave  a  chattel  mortgage  thereon 
to  one  B.  S.  Chittenden,  to  secure  the  payment  of  plaint^ 
iff's  promissory  note  for  $30  of  even  date  therewith,  due 
in  ten  days.  The  mortgage  and  note  were  subsequently  . 
placed  in  the  hands  of  Kaserman  to  be  foreclosed,  who 
took  possession  of  the  property  under  the  mortgage,  and 
tlie  defendant  in  error  immediately  commenced  this  action. 

B.  S.  Chittenden  testified  that  while  he  was  negotiating 
with  Fries  for  some  property,  he  loaned  him  $30  to  pay 
the  expenses  of  getting  up  the  papers  and  abstract  of  title, 
and  took  the  note  and  mortgage  as  security.  Mr.  Chitten- 
den was  fully  corroborated  by  the  testimony  of  his  son. 
That  Fries  received  the  money  when  the  note  and  mortgage 
were  executed  is  not  disputed.  It  also  appears  that  at  the 
same  time  Chittenden  entered  into  a  written  contract  with 
Fries  and  wife  for  the  purchase  from  them  of  a  quai^ 
ter  section  of  land  situated  near  Du  Bois,  for  the  agreed 
price  of  $8,000,  By  the  terms  of  the  contract  the  consid- 
eration was  to  be  paid  as  soon  as  Fries  and  wife  executed 
a  deed  to  the  land  and  furnished  an  abstract  showing  a 
perfect  chain  of  title.    The  plaintiff  below  testified^  in  effect. 
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that  the  $30  was  received  as  a  payment  on  the  land;  that 
if  he  failed  to  comply  with  the  contract  he  was  to  pay  the 
$30  back,  and  if  Chittenden  failed  he  was  to  forfeit  the 
money,  but  if  he  took  the  property  the  $30  was  to  be  de- 
ducted from  the  $8,000.  The  plaintiff  testified  that  the 
note  and  mortgage  were  given  solely  to  secure  the  repay- 
ment of  the  $30  in  the  event  that  he  had  it  to  repay.  This 
evidence  was  all  objected  to  by  the  defendant,  because  it 
was  incompetent  and  immaterial,  being  parol  testimony  of 
an  agreement  made  at  the  time  the  note,  mortgage,  and 
the  written  contract  for  the  sale  of  the  land  were  executed, 
which  contradicted  them.  The  objection  was  overruled 
and  an  exception  was  entei*ed  on  the  record. 

It  seems  to  us  that  this  testimony  should  have  been  re- 
jected, for  it  tended  to  vary  and  contradict  by  parol  the 
express  terms  of  the  written  contract  of  the  parties.  The 
testimony  did  not  in  the  least^nd  to  show  a  want  of  con- 
sideration for  the  note  and  mortgage,  but  the  object  and 
purpose  of  the  testimony  was  to  prove  that  the  money,  in- 
stead of  being  paid  in  ten  days,  as  specified  in  the  note  and 
mortgage,  should,  in  a  certain  contingency,  not  be  paid, 
but  should  be  retained  by  Fries.  It  contradicts  the  terms 
of  the  written  agreement  of  the  parties  for  the  purchase  of 
the  land.  Evidence  of  such  an  oral  bargain  was  inadmissi- 
ble, for  it  is  a  firmly  settled  principle  of  law  that  a  written 
contract  cannot  be  varied,  qualified,  or  contradicted  by 
parol  evidence  of  prior  or  contemporaneous  agreements 
between  the  parties.  {Delaney  v,  Linder,  22  Neb.,  274; 
Atherton  v.  Dearmond^  33  la.,  353;  Dickson  c.  Harris,  60 
Id.,  727 ;  Mason  v.  Mason,  72  Id.,  457;  Hvbbard  v.  Mar- 
shall,  50  Wis.,  322;  Scholiz  v.  Dankert,  69  Id.,  416.) 

The^ verdict  was  not  supported  by  the  evidence.  The 
note  and  mortgage  were  long  past  due  and  unpaid.  The 
mortgagee  was  entitled  to  his  money.  The  only  testimony 
offered  as  defense  against  the  note  and  mortgage  was  that 
above  referred  to  relating  to  the  alleged  oral  agreement^ 
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which  should  have  been  excluded.     The  judgmeut  is  re- 
versed and  the  cause  remanded  for  further  proceedings. 

Revebsed  akb  bemandbd. 

The  other  judges  concur. 


dry  OP  Sewabd,  appellee,  v.  John  Conboy  et  au, 

APPELLANTS. 

[Filed  Novbmbbb  18, 1891.] 

1.  Cities;  Annexing  Tbbbitoby:  Action  of  Council.    Wbere 

a  city  of  the  second  claas  deeireB  to  annex  contignoaB  territoiy, 
npon  the  ground  of  material  benefits  and  advantages  to  be  de- 
riyed  from  such  annexation,  yie  first  step  in  the  proceeding  is  the 
adoption  by  the  city  council  of  a  resolntion  to  annex  snch  terri- 
tory by  a  two-thirds  vote  of  all  the  members  elect  of  snch 
oonnoil,  and  without  this  the  district  court  has  no  authority  is 
the  premises. 

2.  Heview.    Where  the  record  which  purports  to  contain  all  the 

OTidence  fails  to  show  that  a  certain  resolntion  on  which  the 
action  is  based  was  introduced  in  eyidence,  or  its  admissioD 
waived,  the  court  in  considering  the  case  must  be  governed  by 
the  record. 

Appeal  from  the  district  court  for  Seward  county. 
Heard  below  before  Habbison,  J. 

Nortal  Bros.  &  JjotDlty^  for  appellants,  contending  that 
the  burden  was  upon  the  city  to  establish  the  facts  as  to 
the  resolution:  Haasett  v,  CurtiSf  20  Neb.,  162;  Donovan 
V.  Fowler,  17  Id.,  247 ;  Maxwell's  PI.  &  Pr.,  127;  Garri- 
son V.  Aultman,  20  Neb.,  311 ;  AiUtinan  v,  Leahey,  84  Id., 
289;  Plummer  v.  Shdlhom,  Id.,  535. 

Ed.  P.  SwirtA,  and  2>.  C.  McKUlip,  contra,  cited :  Max- 
well's PI.  &  Pr.,  pp.  128,  130;  Guthmanv.  Guthman,  18 
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Neb.,  105;  Natt.  Ins.  Co.  v.  Robinson,  8  Id.,  452;  Bliss, 
Code  PI.,  sec  409;  1  Chitty,  Code  PI.,  448;  Meunch  v. 
Breitenbach,  41  la.,  527;  Goodhue  v.  Daniels,  64  Id.,  19; 
McIAmans  v.  Lancaster,  23  N.  W.  Rep.  [Wis.],  690; 
People  V.  Orook,  63  N.  Y.,  648 ;  BiMey  v.  Big  Muddy 
Iron  Co.,  77  Mo.,  106;  MUU  v.  Miller,  2  Neb.,  314;  Max- 
well  V.  Wayne  Grcuit  Judge,  26  N.  W.  Rep.  [Mich.],  824; 
Oott  V.  Brigham,  2  Id.,  6;  Gregory  v.  Lincoln^  13  Neb., 
362;  S.  Platte  L.  Co.  v.  Buffalo  Co.,  15  Id,,  605;  Grand 
Rapids,  etc.,  R.  Co.  v.  Gray,  38  Mich.,  461 ;  Goodrich  v. 
Omaha,  11  Neb.,  204;  Armiiage  v.  Sullivan,  29  N.W. 
Rep.  [la.],  399;  Evans  v.  Erdoe,  26  N.  W.  Rep.  [Wis.], 
170;  Babcoch  v.  Bd.  of  Eguallzation,  21  N.  W.  Rep.  [la.], 
207;  Rheiner  v.  R.  A  Tr.  Cb.,  17  N.  W.  Rep.  [Me.],  623; 
Bryant  v.  Estabrook,  16  Neb.,  217;  Gorham  v.  Whitney, 
17  N.  W.  Rep.  [Mich.],  252. 

Maxwell,  J. 

This  action  was  brought  in  the  district  court  of  Seward 
county  by  the  plaintiff  against  the  defendants  named  and  a 
large  number  of  other  owners  of  real  estate  near  the  city 
of  Seward,  for  the  purpose  of  extending  the  limits  of  the 
city  by  taking  in  lands  owned  by  the  defendants. 

It  is  alleged  in  the  petition,  in  substance,  that  Seward 
is,  and  at  the  time  stated  was,  a  city  of  the  second  class, 
duly  organized;  that  on  the  4th  of  October,  1887,  at  an 
adjourned  meeting  of  the  city  council  duly  held  on  the  said 
day  in  said  city,  the  following  resolution  was  duly  adopted 
by  a  two-thirds  vote  of  said  city  council,  to-wit : 

"Whereas,  The  territory  hereinafter  described  is  sit- 
uate contiguous  to  the  cor{K)rate  city  of  Seward,  Nebraska, 
and  a  large  portion  of  which  territory  is  subdivided  into 
parcels  of  ten  acres  or  less;  and 

"Whereas,  It  would  be  materially  beneficial  and  ad- 
vantageous to  said  city  to  have  the  same  annexed  thereto^ 
therefore^ 
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^'Resolved,  That  it  is  the  sense  of  this  oouncil  that  the 
contiguous  territory  hereinafter  described  be  annexed  to 
and  become  a  part  of  the  corporate  city  of  Seward,  Sew- 
ard county,  Nebraska.  And  be  it  further  resolved  and  or- 
dered that  the  city  attorney  be,  and  is  hereby,  instructed  to 
prepare  and  present  to  the  district  court  of  Seward  county, 
Nebraska,  at  the  next  term  thereof,  a  petition  in  the  man- 
ner prescribed  by  law,  in  the  name  of  said  city,  praymg 
that  said  territory  be  annexed  to  and  become  a  part  of  the 
city  of  Seward,  Nebraska,  said  territory  being  bounded 
and  described  as  follows,  to-wit : 

''Commencing  at  the  southwest  comer  of  the  city  of 
Seward,  Nebraska,  and  running  thence  due  south  to  the 
south  quarter  corner  of  section  20,  town  11,  range  3  east; 
thence  east  on  the  south  line  of  said  section  20  to  the 
southwest  corner  of  section  21,  town  11,  range  3  east; 
thence  east  along  the  south  line  of  said  section  21,^1,950 
feet,  more  or  less,  to  where  said  line  intersects  the  center 
of  the  channel  of  Blue  river;  thence  in  a  southerly  direc- 
tion along  the  center  of  said  river  720  feet,  more  or  less,  to 
a  point  where  said  river  is  not  intersected  by  the  boundary 
of  the  present  Seward  city  limits;  thence  following  aloug 
the  southerly  boundary  of  said  city  back  to  the  point  of 
b^inning.  Also  commencing  at  the  quarter  corner  be- 
tween sections  21  and  28,  town  11,  range  3  east,  and 
running  thence  east  on  the  line  between  said  sections  21 
and  28,  287  feet ;  thence  north  on  a  line  parallel  with  and 
287  feet  east  of  the  north  and  south  half  section  line 
through  said  section  21  to  an  intersection  with  the  north 
line  of  said  section  21;  thence  west  287  feet  to  the  quarter 
corner  between  said  sections  21  and  16,  town  11,  range 
3  east;  thence  north  along  the  north  and  south  half  sec- 
tion line  through  said  section  16,  1,360  feet;  thence  west 
to  an  intersection  with  west  line  of  section  16,  at  a  point 
1,320  feet  north  of  the  southwest  corner  of  said  section  16 
to  the  southwest  corner  of  said  section  16,  1,320  feet; 
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thence  west  along  the  line  between  sections  17  and  20, 
town  11,  range  3  east,  to  the  northwest  corner  of  the 
northwest  corner  of  the  northeast  quarter  of  the  northeast 
quarter  of  said  section  20,  1,320  feet;  thence  soutli  along 
the  west  line  of  said  northeast  quarter  of  the  northeast 
quarter  of  said  section  20  to  an  intersection  with  the  north 
line  of  the  city  of  Seward,  Nebraska,  as  at  present  bounded, 
and  thence  following  back  along  the  north  and  east  bound- 
aries of  the  city  of  Seward  to  the  place  of  beginning." 

The  vote  upon  the  adoption  of  said  resolution  by  said 
city  council  was  as  follows,  to-wit :  Those  voting  in  favor 
of  the  adoption  of  said  resolution :  Mulfinger,  Goehner,  and 
Betzer — three  votes  "Yea";  and  those  voting  against  said 
resolution  was  Councilman  Pence— one  vote  "Nay"; 
whereupon  said  resolution  was  then  declared  adopted,  two 
thirds  having  voted  in  favor  thereof,  which  said  resolution, 
together  with  the  vote  thereon,  was  by  G.  F.  Dicknian, 
clerk  of  said  city,  by  order  of  said  council,  duly  spread 
upon  the  records  of  said  council. 

Two  of  the  defendants,  Jones  and  M offett,  filed  separate 
answers,  in  which  they  admit  that  Seward  is  a  city  of  the 
second  class ;  that  the  persons  named  as  officers  of  the  city 
are  such  officers  and  that  the  defendants  are  the  owners  of 
the  portions  of  land  set  forth  in  the  petition,  but  deny  all 
other  all^ations.  Green  and  a  number  of  other  defend- 
ants joined  in  an  answer  substantially  the  same  as  that  of 
Jones  and  Moffett. 

The  defendants  below  all^  in  substance  that  the  lands 
owned  by  them  are  agricultural  lands  upon  which  they 
reside;  that  such  lands  are  not  held  for  purposes  of  specula- 
tion or  to  divide  up  in  city  lots  or  separate  tracts  for  sale^ 
bat  are  held  by  each  of  said  defendants  as  a  home,  etc. 

On  the  trial  of  the  cause  the  court  found  the  issues  in 
favor  of  all   the  defendants  except  Jones,   Green,  and 
Moffit,  who  answered,  and  against  some  of  the  others  who 
had  made  defietult. 
31 
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The  action  is  brought  under  the  provisions  of  section  99, 
chapter  14,  Compiled  Statutes,  which  reads  as  follows: 
"When  any  city  or  village  shall  desire  to  annex  to  its  cor- 
porate limits  any  contiguous  territory,  whether  such  terri- 
tory be  in  fact  subdivided  into  tracts  or  parcels  of  ten  acres 
or  less,  or  be  not  so  subdivided,  the  council  or  board  of 
trustees  of  said  corporation  shall  vote  upon  the  question  of 
such  annexation,  and  if  a  resolution  to  annex  such  terri- 
tory, describing  the  same  in  general  terms,  be  adopted  bj 
two-thirds  vote  of  all  the  members  elect  of  such  council  or 
board  of  trustees,  said  resolution,  and  the  vote  thereoD, 
shall  be  spread  upon  the  records  of  said  council  or  board. 
Said  city  or  village  may  thereupon  present  to  the  district 
court  of  the  county  in  which  such  territory  lies  a  petition 
praying  for  the  annexation  of  such  territory,  together  with 
an  accurate  plat  or  map  of  the  same,  showing  the  subdi- 
visions of  said  territory,  if  it  be  so  subdivided,  and  its  rel- 
ative position  to  such  a  city  or  village;  and  such  petition 
shall  set  forth  the  resolution  of  said  council  or  board  of 
trustees  for  annexation  of  the  same,  and  the  vote  thereon, 
and  also  the  names  of  the  various  owners  of  said  territory, 
if  there  be  more  than  one  such  owner,  and  shall  also  set 
forth  the  material  benefits  and  advantages  to  be  derived 
from   such  annexation.     A  notice  of  the  filing  of  said 
petition  shall  be  served  upon  the   owner  or  owners  of 
said  adjacent  territory  in   the  same   manner   as  a  sum- 
mons in  civil  actions,  and  in  case  said  owner  or  owners 
be  non-residents  of  the   state,  said   notice  shall  be  pub- 
lished in  the  manner  provided   for   service   by  publica- 
tion in  civil  actions.    Issues  shall  be  joined  and  the  cause 
tried  in  the  same  manner,  as  nearly  as  may  l)e,  as  pro- 
vided for  trial  of  causes  under  the  Code  of  Civil  Proced- 
ure, except  that  no  judgment  for  costs  shall  be  rendered 
against  any  defendant  who  does  not  make   any  defense. 
If  the  court  finds  the  allegations  of  the  petition  to  be  true, 
anl    hat  mk'Ii  torritory,  or  any  part  thereof,  would  receive 
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material  benefit  by  its  annexation  to  such  corporation,  or 
that  justice  and  equity  require  such  annexation  of  said  ter- 
ritory or  any  part  thereof,  a  decree  shall  be  entered  accord- 
ingly ;  and  a  copy  of  the  decree  of  said  court  duly  certified 
under  the  seal  thereof,  together  with  a  plat  of  the  territory 
with  a  proper  description  thereof  so  decreed  to  be  annexed, 
and  in  case  the  same  is  already  subdivided,  showing  the 
same  subdivided  into  blocks  and  lots  to  correspond  as  near 
as  may  be  with  the  fact,  and  as  near  as  may  be  with  the 
lots,  blocks,  and  streets  of  the  adjacent  city  or  village,  and 
corresponding  as  near  as  may  be  to  the  provisions  of  said 
act,  under  the  title  of  'City  and  Village  Plats,'  shall  be 
filed  and  recorded  in  the  office  of  the  county  clerk  or 
recorder  of  the  county  in  which  such  territory  lies,  and 
from  the  time  of  filing  of  such  decree  and  plat,  the  terri- 
tory therein  described  shall  be  included  in  and  become  a 
part  of  such  city  or  village,  and  the  inhabitants  thereof 
shall  receive  the  benefits  of  and  be  subject  to  the  ordinances 
and  regulations  of  such  city  or  village;  Protided,  That 
appeals  may  be  taken  from  the  proceedings  aforesaid  in  the 
district  court,  as  in  other  civil  cases,  but  notice  of  appeal 
must  be  given  immediately  on  the  entering  of  the  decree 
in  said  district  court,  and  the  filing  of  the  said  decree  and 
plat  in  the  county  clerk's  office  shall  be  stayed  to  abide  the 
event  of  such  appeal,  and  in  case  such  appeal  be  not  per- 
fected, said  corporation  may  file  said  decree  and  plat  as 
hereinbefore  provided  for,  without  being  prejudiced  by 
lapse  of  time.  On  the  filing  of  such  decree  and  plat  the 
council  or  board  of  trustees  shall  pass  an  ordinance  declar- 
ing such  territory  to  be  annexed  to  such  city  or  village,  and 
extending  the  corporate  limits  thereof  accordingly,  and  file 
a  certified  copy  of  the  same  in  the  clerk's  office." 

It  will  be  seen  that  the  first  step  in  the  proceedings  is 
the  adoption  of  a  resolution  by  tiie  city  council.  The  lan- 
guage is,  "When  any  city  or  village  shall  desire  to  annex 
to  its  corporate  limits  any  contiguous  territory,     *     »     * 


436  NEBRASKA  REPORTS.         [Vol.  33 


City  of  Seward  v.  Conroy. 


the  oouncil  or  board  of  trustees  of  said  corporation  shall 
vote  upon  the  question  of  such  annexation,  and  if  a  resolu- 
tion to  annex  such  territory,  describing  the  same  in  general 
terms,  be  adopted  bj  a  two-thirds  vote  of  all  the  members 
elect  of  said  council  or  board  of  trustees,  *  *  *  gaid 
city  may  thereupon  present  to  the  district  court,''  etc.,  "a 
petition  praying  for  the  annexation  of  such  territory/' 
The  adoption  of  the  resolution  therefore  is  the  first  step  in 
the  proceedings,  without  which  the  district  court  has  no 
jurisdiction  whatever.  It  is  denied  in  the  answers  of  the 
defendants  that  any  such  resolution  was  adopted  by  the 
city  council,  and  there  is  no  proof  of  it  in  the  record. 

It  is  daimed  that  the  passage  of  the  resolution  was  ad- 
mitted on  the  trial.  If  so,  the  record  fails  to  show  such 
admission.  This  court  must  be  governed  by  the  record  as 
sent  up  from  the  court  below.  That,  when  duly  certified, 
is  presumed  to  contain  all  the  evidence.  If  through  some 
mistake  or  oversight  it  does  not,  this  court  cannot  allow 
presumptions  of  fact  to  take  the  place  of  evidence.  The 
question  of  the  resolution  does  not  appear  to  have  been  raised 
in  the  court  below;  nevertheless  it  was  not,  so  far  as  this 
record  discloses,  introduced  in  evidence,  nor  was  its  exist- 
ence admitted.  This  being  so,  the  court  had  no  proof  be- 
fore it  to  justify  its  decree. 

The  question  of  the  authority  of  the  court  to  act  in  the 
premises  was  determined  by  this  court  in  Wahoo  v.  Dick- 
inson, 23  Neb.,  426.  In  that  case  the  record  showed  a 
resolution  as  the  foundation  of  the  action  and  it  was  sus- 
tained; but  we  have  no  such  record.  The  judgment  Is 
therefore  reversed  and  the  action  dismissed. 

Bevebsed  and  Dismissed. 

Cobb,  Ch.  J.,  concurs. 

NoBVAL,  J.,  did  not  sit,  and  took  no  part  in  the  de- 
cision. 
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Frederick  Stehr,  appellee,  v.  John  Raben  et  al., 

appellants. 

[Filed  Novsmbeb  18, 189L] 

Party  Walls :  Aobbembnt  Binds  Pubchasbbs.  An  agreement 
between  adjoining  owners  in  relation  to  a  party  wall  erected  on 
the  diyision  lines  of  their  lots  is  binding  on  the  parties  and 
those  who  purchase  subject  to  snch  agreement,  and  creates  an 
eqaitable  charge  upon  the  lots. 

Appeal  from  the  district  court  for  Hall  county.  Heard 
below  before  Harrison,  J. 

Sedgwick  &  Power,  for  appellants,  cited:  McCourt  v, 
McCabe,  1  N.  W.  Rep.  [Wis.],  192;  Andrea  v.  Haadtine, 
17  Id.,  16;  Gattenherger  v.  Woods,  51  Cal.,  523;  Oibson 
V.  Holden,  3  N.  E.  Rep.  [III.],  282. 

Abbott  &  Caldwell,  contra. 

Maxwell,  J. 

This  action  was  brought  upon  a  promissory  note,  as 
follows : 

*'|374.  Grand  Island,  11-20-1886. 

"One  year  after  date  we  promise  to  pay  to  the  order  of 
Stehr  Bros,  three  hundred  and  seventy-four  dollars,  at 
Grand  Island,  Neb.,  value  received,  with  interest  at  ten 
per  cent  from  date.  John  Raben, 

"Chas.  Ivers." 

It  is  alleged  in  the  petition,  in  substance,  that  one  Henry 
Stehr  and  the  plaintiff  on  the  30th  day  of  November, 
1888,  were  the  owners  of  the  east  one-third  of  lot  3,  in 
block  80,  in  the  city  of  Grand  Island;  that  the  center 
third  was  owned  by  John  Wallicks;  that  by  arrangement 
between  the  Stehr  Bros,  and  Wallicks,  the  former,  in  erect* 
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ing  a  brick  building  on  their  lot,  built  one-half  of  the 
west  wall  thereof  on  the  lot  owned  by  Wallicks,  under  an 
agreement  that  when  Wallicks  or  his  grantee  erected  a 
building  on  his  lot  he  should  then  pay  for  one-half  of  the 
party  wall. 

About  the  time  the  note  in  question  was  given,  John 
Raben  purchased  that  portion  of  the  lot  owned  by  Wal- 
licks,  with  knowledge  of  the  above  contract,  and  took  the 
title  in  the  name  of  his  wife.  Thereupon  Raben  begun 
the  erection  of  a  building  on  said  lot,  and  after  employing 
certain  builders  to  estimate  the  value  of  one-half  of  the 
party  wall  found  that  the  estimated  value  thereof  was 
$374,  upon  which  he  executed  the  note  in  question.  The 
Stehr  Bros,  do  not  appear  to  have  been  aware  at  this  time 
that  Raben  had  taken  the  title  in  the  name  of  his  wife. 

On  the  trial  of  the  cause  the  court  rendered  a  decree  as 
follows : 

"This  day  comes  again  the  plaintiff  by  O.  A.  Abbott, 
his  attorney,  and  the  defendants  by  J.  H.  Smith,  their  at- 
torney, and  this  cause  came  on  to  be  heard  on  the  issues 
joined  between  the  parties  and  the  evidence,  and  the  court, 
after  hearing  the  evidence  and  arguments  of  counsel,  and 
being  fully  advised  in  the  premises,  do  find  that  the  note 
set  out  and  described  in  the  plaintiff's  petition  was  made 
by  the  said  John  Raben  in  consideration  for  the  use  and 
convenience  of  a  partition  wall  described  in  the  plaintiff's 
petition ;  that  at  the  time  of  the  execution  and  delivery  of 
said  note,  said  John  Raben  was  the  husband  of  the  defend- 
ant Alvine  Raben  and  was  acting  in  her  behalf,  and  that 
the  purchase  of  said  wall  and  the  giving  of  said  note  were 
each  for  the  use  and  benefit  of  the  said  Alvine  Ral)en.  At 
the  time  of  the  giving  of  said  note  said  plaintiff  did  not 
know  for  whom  said  wall  was  being  purchased ;  that  said 
note  has  never  been  paid  nor  has  said  Alvine  Raben  ever 
paid  to  the  plaintiff  or  any  other  person  any  money  or 
other  consideration  for  the  use  and  benefit  of  said  wnll; 
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that  the  defendant  Alvine  Raben  oonstructed  her  building 
as  alleged  in  the  plaintiff's  petition^  using  said  wall  as  a 
partition  wall ;  that  said  wall  is  necessary  for  the  support 
of  said  building;  that  the  separation  and  removal  thereof 
or  the  separation  of  the  rest  of  said  building  from  said 
wall  would  destroy  the  same. 

''And  the  court  do  further  find  that  the  amount  due  on 
said  note  is  the  sum  of  $477.80,  and  that  said  sum  bears 
interest  at  the  rate  of  ten  per  cent  per  annum;  and  that 
said  plaintiff  is  entitled  to  a  lien  on  said  wall  and  all  of 
that  portion  of  the  lot  on  which  said  described  wall  stands^ 
to  secure  the  payment  of  the  amount  now  due  on  said  note 
or  liereafler  to  grow  due,  and  the  costs  of  this  proceeding. 

"  It  is  therefore  ordered,  adjudged,  and  decreed  that  the 
said  plaintiff  do  have  and  recover  of  and  from  the  said 
John  Raben  and  Alvine  Raben  the  said  sum  of  $477.80,  so 
found  due  as  aforesaid,  with  interest  thereon  from  the  lOtli 
day  of  September,  A.  D.  1889,  at  the  rate  of  ten  per  cent 
per  annum,  together  with  his  costs  about  this  suit  in  his 
behalf  expended  and  taxed  to  the  sum  of  $31.50. 

"And  it  is  further  ordered,  adjudged  and  decreed  that 
in  case  the  said  defendants  fail  for  twenty  days  from  this 
date  to  pay  the  plaintiff  the  said  sum  of  $477.80  so  found 
due  as  aforesaid  with  interest  as  aforesaid,  and  costs  taxed 
as  aforesaid,  that  an  order  issue  to  the  sheriff  of  Hall 
county  commanding  him  to  cause  the  west  half  of  said 
wall,  together  with  so  much  of  the  center  one-third  of  lot 
3  in  block  80  of  the  original  town,  now  city,  of  Grand 
Island  as  is  covered  by  said  wall,  to  wit,  a  strip  of  land 
seven  inches  in  width  off  the  west  side  of  the  center  one- 
third  of  lot  3  in  block  80,  to  be  appraised  and  sold  accord- 
ing to  law,  and  out  of  the  proceeds  of  said  sale  pay,  first, 
the  costs  of  this  proceeding ;  second,  pay  the  plaintiff  the 
sum  so  found  d^ie  as  aforesaid,  with  interest,  cost  and  in- 
crease costs,  and  pay  the  residue  thereof  into  court  to  await 
its  furlher  order  in  the  premises." 
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The  right  of  the  plaintiff  to  recover  upon  the  note  in 
controversy  is  not  seriously  questioned,  and  such  a  contract 
''creates  an  equitable  charge,  easement,  and  servitude  upon 
the  lots  built  upon."  (Keating  v.  Korfhage,  88  Mo.,  624; 
Mackey  v.  Harmony  34  Minn.,  168;  Burr  v,  Lamaster,  30 
Neb.,  688.) 

This  question,  in  another  form,  was  before  this  court  in 
Burr  V.  Lamader,  supra,  and  it  was  held,  in  substance,  after 
a  careful  consideration  of  the  cases  for  and  against  the 
proposition,  that  a  contract  of  this  kind  attaches  to  the 
land,  and  in  certain  contingencies  will  be  an  incumbrance 
upon  it. 

The  judgment  is  right  and  is 

Affirmed. 


The  other  judges  concur. 


S3    4401 

it-J?l  R.  C.  Patterson  v.  W.  E.  Hawley  et  al. 

[Filed  Novsmbbb  18,  1891.] 

,  1.  Vendor  and  Vendee :  Action  fob  Pubghasb  Money.  Om 
U.  owned  certain  real  estate  which  he  sold  to  P.  and  H.  for 
$20,000.  P.  was  to  have  an  undivided  one-third  part  and  H. 
two-thirds.  *P.  gave  his  check  to  H.  for  $300,  and  afterwards 
gave  another  check  for  $1,700,  which,  with  other  obligationsi 
completed  his  portion  of  the  payment.  H.  contends  that  there- 
npon  he  agreed  with  P.  to  return  the  checks  in  question  to  him, 
provided  he  would  reconvey  one-half  of  his  interest  in  the  land, 
while  P.  contends  that  the  checks  were  cashed  by  him,  he  pay- 
ing $1,700  for  them.  In  an  action  by  H.  against  P.  to  recover 
the  face  value  of  the  checks,  field,  that  the  action  was  not  one  to 
enforce  a  parol  contract  for  the  sale  of  real  estate,  but  to  recover 
the  purchase  money. 

3.  The  verdict  is  sustained  by  the  clear  weight  of  evidence. 

3.  Hemarks  of  an  attorney  held  to  be  improper,  but  as  the  ver- 
dict is  right  it  will  not  be  set  aside. 


J 
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Error  to  the  district  court  for  Douglas  county.  Tried 
l)elow  before  Clarkson,  J. 

George  W.  Covelly  for  plaintiff  in  error. 
H.  B.  //torn,  contra. 

Maxwell,  J. 

This  action  was  brought  in  the  district  court  of  Douglas 
county  by  the  defendants  in  error  against  the  plaintiff  in 
error  to  recover  the  sum  of  (2,000,  with  interest  from  the 
23d  day  of  December,  1886,  and  costs. 

On  the  trial  of  the  cause  the  jury  returned  a  verdict  in 
favor  of  the  defendants  in  erbor  and  against  the  plaintiff 
in  error  for  the  sum  of  (2,468,  and  a  motion  for  a  new 
trial  having  been  overruled,  judgment  was  entered  on  the 
verdict. 

It  is  alleged,  in  substance,  in  the  petition  that  on  the 
23d  day  of  December,  1886,  the  plaintiffs  below  were  the 
owners  of  the  east  half  of  the  southeast  quarter  of  the 
southeast  quarter  of  section  9,  town  14,  range  13  east,  in 
Douglas  county,  Nebraska,  and  that  on  that  day  the  de- 
fendant below,  R.  C.  Patterson,  and  one  Jonaj^  R.  Harris 
purchased  of  them  for  (20,000  said  tract  of  land.  Pat- 
terson contracted  for  the  undivided  one-third  thereof  and 
agreed  to  pay  one-third  of  the  purchase  money,  and  Har- 
ris contracted  for  the  undivided  two-thirds  thereof  and 
agreed  to  pay  two-thirds  of  the  purchase  money,  of  which 
(6,000  were  to  be  paid  in  cash,  (3,000  in  notes  of  (1,000 
each,  due  in  one,  two,  and  three  years,  and  (11,000  of 
mortgage  incumbrance  on  the  land  to  Morris  Morrison,  to 
be  assumed  by  the  purchasers.  That  to  ''bind  the  bar- 
gain'^  R.  C.  Patterson  gave  his  check  for  (300  and  J.  R. 
Harris  his  check  for  (200  to  the  plaintiffs  below;  that 
OD  December  23,  1886,  plaintiffs  executed  and  delivered 
to  Patterson  and  Harris  a  deed  to  said  real  estate,  con- 


V 
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veying  to  Patterson  an  aodivided  one-third  part  thereof 
and  Harris  an  undivided  two-thirds  thereof,  and  received 
from  Patterson  on  that  day  a  check  for  the  sum  of  %\  ,700 
and  from  Harris  on  same  day  a  check  for  $3,800  to  com- 
plete the  cash  payment  of  $6,000;  that  Patterson  executed 
and  delivered  to  them  their  three  notes  of  $1,000  each  and 
assumed  the  payment  of  the  mortgage  to  Morris  Morrison 
of  $11,000,  completing  the  payments  in  full  for  said  prop- 
erty ;  that  before  the  checks  of  $300  and  $1,700,  wliich  had 
been  executed  and  delivered  by  Patterson  to  plaintiff's  be- 
low, had  been  presented  to  the  bank  for  payment,  to -wit, 
on  the  23d  day  of  December,  1886,  an  oral  agreement  was 
entered  into  between  Patterson  and  the  plaintiffs  below  that 
in  consideration  of  the  unpaid  checks  being  returned  to 
him,  he,  Patterson,  would  recouvey  to  the  plaintiffs  oue- 
half  of  his  undivided  one  third  interest  in  the  said  prop- 
erty free  from  any  and  all  incumbrances  whatever;  that 
in  pursuance  of  that  agreement  the  plainti&  relumed  to 
Patterson  on  the  23d  day  of  December,  1886,  the  said  un- 
paid checks,  to-wit,  one  for  $300  and  one  for  $1,700,  but 
that  he  has  not  reconveyed,  and  still  refuses  to  reoonvey, 
to  the  plaintiffs  the  one-half  of  his  undivided  one-third 
interest  in  said  property,  although  often  requested  so  to  do; 
that  he  also  refused,  and  still  refuses,  to  return  said  unpaid 
checks,  to-wit,  the  one  for  $300  and  one  for  $1,700,  to 
plaintiffs,  though  he  has  often  been  requested  so  to  do. 
Wherefore  judgment  is  prayed  for  the  amount  of  the 
checks  and  interest. 

A  demurrer  was  interposed  to  the  plaintiffs'  petition, 
which  was  overruled. 

An  answer  was  then  filed  by  Patterson  denying  that  on 
December  23,  1886,  or  at  any  other  time,  an  agreement 
was  entered  into  between  him  ;  n  1  plaintiffs  that  in  con- 
sideration of  the  checks  mentioned  in  the  petition,  to-wit, 
the  check  of  $300  and  the  check  of  $1,700,  being  re- 
turned to  him  by  plaintiffs  he  would  reeonvey  to  plaint- 
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ifik  one-half  of  his  undivided  interest  in  said  property 
mentioned  in  petition  free  from  any  and  all  incumbrances 
whatever,  and  denying  that  he  agreed  to  convey  or  recon- 
vey  to  plaintiffs  any  interest  in  said  property  mentioned 
in  petition.  He  further  denies  that  said  plaintiffs  returned 
said  checks,  to-wit,  the  one  for  $300  and  the  one  for 
$1,700,  to  him  in  pursuance  of  the  alleged  agreement  set 
forth  in  petition.  He  then  alleges  that  all  the  negotiations 
had,  and  all  the  business  done  by  him  in  regard  to  the 
purchase  of  the  real  estate  mentioned  in  petition  by  him 
and  Harris,  was  had  and  done  by  him  with  William  £• 
Hawley  only,  and  that  none  was  had  or  done  by  him  with 
Archer  and  Sobotker,  or  with  either  of  them ;  that  he  was 
not  informed  and  did  not  know,  until  at  or  about  the  time 
the  deed  of  the  real  estate  executed  by  plaintiffs  to  him  and 
Harris  was  delivered,  that  Archer  and  Sobotker  had  any 
interest  in  said  real  estate,  and  he  did  not  then,  nor  at  the 
time  the  two  checks,  one  of  $300  and  the  other  of  $1,700, 
were  delivered  by  Hawley  to  him,  know  but  that  what- 
ever interest  in  said  real  estate  was  held  by  Archer  and 
Sobotker  was  held  by  them  for  the  benefit  of  William  E. 
Hawley,  the  bargain  for  the  purchase  of  said  property  be- 
ing wholly  made  with  William  E.  Hawley. 

He  further  alleges  that  when  the  said  checks  mentioned 
in  petition,  to-wit,  one  of  $300  and  one  of  $1,700,  were  ex- 
ecuted by  him,  he  delivered  them  to  William  E.  Hawley ; 
that  the  $300  check  was  made  payable  to  the  order  of 
William  E.  Hawley,  and  the  $1,700  was  made  payable,  at 
the  request  of  William  E.  Hawley,  to  the  order  of  one 
Morris  Morrison ;  that  after  the  deed  conveying  said  real 
estate  to  him  and  Harris  had  been  delivered  by  William 
E.  Hawley,  and  said  checks  had  been  delivered  by  him  to 
said  Hawley,  he,  Hawley,  soon  thereafter  came  to  him 
having  the  two  checks  in  his  possession,  and  the  indorse- 
ment of  Morris  Morrison  on  the  $1,700  check,  and  asked 
him  to  cash  them ;  that  he  at  first  refused  to  cash  them^ 
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whereupon  Hawley  offered  and  agreed  with  him  that  if  he 
would  then  give  him,  Hawley,  $1,700  in  cash,  he,  Hawley, 
would  accept  that  sum  in  payment  of  both  checks,  and 
would  transfer  and  surrender  said  checks  to  him ;  that  he 
did  then  and  there  pay  to  said  Hawley  $1,700  in  cash, 
and  said  Hawley  accepted  the  same,  and  then  and  there, 
in  consideration  thereof,  in  pursuance  of  said  agreement, 
transferred  and  delivered  said  checks  to  him  and  accepted 
said  sum  of  $1,700  in  full  payment  of  said  checks. 

Plaintiffs  replied  by  general  denial. 

The  plaintiff  in  error  contends  that  the  gravamen  of  the 
action  is  the  breach  of  a  parol  contract  for  the  sale  and 
conveyance  of  real  estate,  and  therefore  the  contract  cannot 
be  enforced.  It  is  evident,  however,  that  the  plaintiff  in 
error  is  mistaken.  If  the  allegations  of  the  petition  are 
true,  the  plaintiff  in  error  received  the  consideration  for 
certain  real  estate  which  he  had  agreed  orally  to  convey  to 
the  defendants  in  error,  but  after  having  received  such  con- 
sideration he  retained  the  same  and  refused  to  perform  the 
contract.  This  he  cannot  do.  He  must  convey  the  land 
or  return  the  consideration. 

The  plaintiff  in  error  contends  that  he  cashed  the  checks 
in  question  and  he  accounts  for  his  possession  of  them  in 
that  way.  His  explanation  is  not  very  satisfactory,  and  in 
any  event  was  testimony  to  be  submitted  to  the  jury.  In 
our  view  the  evidence  fully  warrants  the  verdict. 

This  being  an  action  to  recover  the  money  paid  for  the 
land,  it  is  not  material  whether  the  plaintiff  in  error  knew 
of  the  interest  of  Archer  and  Sobotker  in  the  contract  or 
not 

In  his  opening  address  to  the  jury  the  attorney  for  the 
defendants  in  error  cast  some  reflections  upon  the  plaintiff 
in  error.  Objections  were  promptly  made  and  the  court 
required  the  attorney  to  avoid  personal  remarks.  We  do 
not  care  to  copy  the  language  used  and  tlms  make  a  per- 
manent record  of  what  was  said  in  the  heat  of  argument. 


J 
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Cases  are  to  be  tried  upon  the  merits.  Wlien  the  char- 
acter of  a  party  is  not  in  issue  in  a  case  no  reference  should 
be  made  to  it.  The  question  is  not  whether  he  is  a  good 
or  bad  man,  but  what  are  his  rights  in  that  case^  and  the 
court  should  see  to  it  that  the  trial  is  confined  to  questions 
before  the  court.     All  appeals  to  the  jury  upon  matters 

outside  of  the  case  tend  to  defeat  the  due  administration  of 

• 

justice,  and  any  statement  of  an  alleged  fact  outside  of  the 
evidence  prejudicial  to  one  of  the  parties,  may  be  sufficient 
to  cause  a  reversal  of  the  judgment.  A  court  of  justice 
does  not  condemn  unheard,  nor  upon  ex  parte  statements 
of  opposing  counsel,  and  it  will  not  permit  one  of  its  offi- 
cers to  abuse  his  position  by  such  unauthorized  statements. 
We  are  satisfied,  however,  that  the  verdict  in  this  case  is 
the  only  one  that  the  jury  should  have  returned  under  the 
evidence  and  the  error  will  be  disregarded.  The  judgment 
is  right  and  is 


Affirmed. 


The  other  judges  concur. 


Farmers  Bank  v.  G.  W.  Harshman. 

[Filed  November  18,  1891.] 

Instraotions :  Action  ov  Promissory  Note.  In  an  action  to 
recoTer  upon  a  note  which  the  plaintiff  claimed  had  been  can- 
celed by  mistake  withoat  being  paid,  and  delivered  to  the  de- 
fendant, and  the  defendant  claimed  that  he  had  paid  the  same, 
two  of  the  instrnctions  giyen  were  inconsistent  with  each  other 
as  to  the  harden  of  proof,  and  therefore  erroneous. 

Error  to   the  district  court  for  Otoe  county.    Tried 
below  before  Chapman,  J. 


83  445 

53  755 
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M.  L,  Haywardj  for  plaintiff  in  error,  cited,  as  to  the 
fourth  and  fifth  instructions :  Paine  v.  Kohl,  14  Neb.,  580; 
Marled  v.  Moudy,  11  Id.^  219;  Eaton  v,  CdmUh,  Id.,  234; 
Kersenbrock  v.  Martin,  12  Id.,  376 ;  U.  P.  R,  Cb.  t?.  Ogilvy, 
18  Id.,  639;  Morse  v.  Traynor,  26  Id.,  699;  Deitrichv. 
Hutchinson,  20  Id.,  52 ;  Merredith  v,  Kennard,  1  Id.,  312 ; 
Harrison  v.  Baker,  15  Id.,  46;  Howell  v.  Sewing  Mack, 
Co.,  12  Id.,  184;  MaUhewson  v.  Burr,  6  Id.,  321 ;  Stede 
V.  Russell,  6  Id.,  215;  Camp  v,  Sturdevant,  16  Id.,  695; 
NeiDton  Wagon  Co,  v.  Diers,  10  Id.,  291;  OaUoway  v. 
Hicks,  26  Id.,  536;  Fitzgerald  v.  Meyer,  25  Id.,  82;  ifo- 
Pherson  v.  Wiswell,  19  Id.,  117. 

John  C  iVaison,  contra. 

Maxwell,  J. 

This  action  was  brought  in  the  district  court  of  Otoe 
county  to  recover  the  sum  of  (1,009  and  interest  thereon. 
The  cause  of  action  is  stated  as  follows: 

'*  For  a  cause  of  action  herein  the  plaintiff  says  that  at 
Nebraska  City,  Nebraska,  on  the  8th  day  of  August,  A.  D. 
1888,  the  above  named  defendant,  Geoi^  W.  Harshman, 
made,  executed,  and  delivered  to  the  above  named  plaintiff 
his  certain  promissory  note  in  writing  bearing  that  date, 
whereby  for  value  received  he  promised  on  September  11, 
18M8,  after  the  date  of  said  note,  to  pay  to  the  said  plaintiff 
the  sum  of  one  thousand  nine  and  -^j^  dollars,  with  inter- 
est on  said  sum  at  the  rate  often  per  cent  per  annum  from 
the  maturity  of  said  note  until  the  same  should  be  paid, 
together  with  a  sum  equal  to  ten  per  cent  of  said  amount 
as  a  reasonable  attorney's  fee  in  case  of  action  on  said  note, 
and  that  no  part  of  the  principal  or  interest  of  said  note 
has  ever  been  collected  or  paid;  that  plaintiff  cannot  at- 
tacli  a  copy  of  said  note  hereto,  because  heretofore,  and  on 
September  21,  1888,  one  of  plaintiff's  clerks,  in  delivering 
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to  defendant  two  other  notes  by  him  paid  on  said  dsy,  by 
a  blunder  and  accident  handed  defendant  the  three  notes 
instead  of  two^  all  being  pinned  together^  the  two  he  then 
paid  and  the  one  herein  sued  u{)ony  and  defendant  now  has 
said  note^  although  it  is  wholly  unpaid;  that  there  is  now 
due  plaintiff  from  defendant  on  said  note  the  sum  of 
$1,009.17,  with  ten  per  cent  interest  from  September  11, 
1888." 

The  defendant  in  his  answer '' admits  that  the  plaintiff  is 
a  banking  corporation,  and  is  duly  organized  under  the 
laws  of  the  state  of  Nebraska,  and  is  doing  a  banking 
business  at  Nebraska  City",  in  Otoe  county,  under  the  name 
of  '  The  Farmers  Bank/ 

"Second — That  he  executed  to  said  plaintiff  the  note 
sued  on  in  its  petition,  as  in  plaintiff  ^s  petition  alleged,  and 
that  the  date  of  said  note  was  on  the  9th  day  of  August, 
1888,  and  was  for  the  sum  of  $1,009.17,  and  that  said 
note  was  due  thirty  days  afler  date,  with  ten  per  cent  in-^ 
terest  from  maturity. 

"Third— That  on  the  19th  day  of  September,  1888, 
this  defendant  paid  said  note  in  full  to  said  bank,  and  said 
plaintiff  bank  canceled  and  surrendered  said  note  to  this 
defendant,  and  the  same  was  then  and  there  fully  paid  and 
satisfied,  and  duly  delivered  to  this  defendant.'^ 

In  the  reply  the  plaintiff  allies  that  although  three 
notes  were  stamped  as  paid  by  mistake,  yet,  in  fact,  the 
defendant  did  not  pay  the  note  in  suit 

On  the  trial  of  the  cause  the  jury  returned  a  verdict  for 
the  defendant,  and  a  motion  for  a  new  trial  having  been 
overruled,  judgment  was  entered  on  the  verdict,  dismissing 
the  action. 

The  court  instructed  the  jury  as  follows: 

"Plaintiff  alleges,  in  substance,  that  on  the  8th  day  of 
August,  1888,  defendant  made  and  delivered  his  promis- 
sory note  to  plaintiff  in  writing,  of  that  date,  wiiereby  he 
promised  to  pay  to  plaintiff  the  sum  of  $1,009.17,  with 
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interest  at  the  rate  of  teo  per  cent  per  annam^  and  that 
afterwards^  and  on  the  21st  day  of  September,  the  plaintiff, 
.  in  delivering  to  defendant  two  other  certain  promissoiy 
notes,  by  mistake  delivered  to  defendant  the  note  of  date 
August,  1888,  calling  for  the  payment  of  the  said  sum  of 
$1,009.17;  that  said  promissory  note  has  never  been  paid, 
and  that  defendant  refuses  to  pay  the  same.  To  this  peti- 
tion of  the  plaintiff  the  defendant  has  answered,  admitting 
the  execution  of  the  note  in  controversy,  and  alleges  that 
on  the  29th  day  of  September,  1888,  he  paid  said  promis- 
sory note  in  full  to  the  plaintiff. 

''  First — ^Ton  are  instructed,  gentlemen,  that  upon  the 
issues  thus  presented  by  the  pleadings  the  burden  of  proof 
is  upon  the  defendant  to  satisfy  you  by  a  preponderance 
of  the  evidence  that  he  paid  the  note  in  controversy  in  this 
action,  and  upon  the  plaintiff  to  satisfy  you  by  a  prepon- 
derance of  the  evidence  that  the  promissory  note  in  dispute 
was  by  mistake  delivered  to  defendant  without  considera- 
tion therefor. 

"Second — If  you  believe  from  the  evidence  that  defend- 
ant did  not  pay  the  note  in  question,  but  that  it  came  into 
his  possession  by  mistake,  your  verdict  should  be  in  favor 
of  the  plaintiff  for  the  amount  you  find  remaining  due 
and  unpaid  upon  said  note,  with  interest  at  ten  per  cent 
from  maturity.  If  you  find  that  defendant  has  paid  the 
said  note,  as  allied  in  his  answer,  and  as  testified  to  by 
himself  upon  the  witness  stand,  your  verdict  shall  be  in 
favor  of  the  defendant. 

"Third — You  are  further  instructed  that  it  is  incumbent 
upon  the  defendant  Harsh  man  to  prove  by  a  preponderance 
of  the  evidence  that  he  paid  the  note  in  question,  but  yon 
are  further  instructed  that  if  you  find  from  the  evidence 
that  the  note  in  question  is  in  the  possession  of  the  defend- 
ant Harshman,  and  that  such  note  was  stamped  'Paid,^ 
upon  its  face  by  the  plaintiff's  bank,  to  whom  it  was  made 
payable,  and  you  further  find  that  the  note  in  question 
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came  honestly  into  the  possession  of  the  defendant,  such 
facts  are  prima  facie  evidence  of  the  payment  of  such  note, 
and  is  a  fact  proper  to  be  taken  into  consideration  in  de- 
termining the  question  as  to  whether  it  was  delivered  to 
him  by  mistake,  as  alleged  in  the  plaintiff's  petition  and 
as  testified  to  by  the  agents  and  officers  of  said  bank. 

'^  Fourth — ^Tou  are  further  instructed  that  the  evidence 
showing  that  the  note  in  controversy  was  delivered  to  de- 
fendant with  the  cancellation  stamp  of  the  plaintiff  bank 
upon  its  face,  and  it  being  admitted  upon  the  trial  that  it 
was  delivered  to  defendant  by  the  agents  and  servants  of 
the  plaintiff  in  the  r^ular  course  of  its  business,  the  bur- 
den of  proof  is  shifted  from  the  defendant  to  the  plaintiffs 
to  satisfy  you  by  a  preponderance  of  the  evidence  that  the 
defendant  did  not  pay  the  same,  but  that,  as  a  matter  of 
fact,  the  delivery  of  the  same  and  the  cancellation  thereof 
was  a  mistake  and  error  upon  the  part  of  the  plaintiff. 

"Fifth — You  are  the  sole  judges  of  the  evidence  sub- 
mitted to  you,  and  it  is  your  duty  to  fairly  and  fully  con- 
sider the  same  and  harmonize  it  when  it  can  consistently 
l)e  harmonized,  and  a  true  verdict  render  between  the  parties 
to  the  controversy/' 

The  defendant  seems  to  have  claimed  the  right  to  open 
and  close,  thereby  undertaking  to  convince  the  jury  that  he 
had  paid  the  note  in  question.  The  instructions  in  ques- 
tion in  one  part  state  that  the  burden  is  upon  the  plaintiff, 
and  in  another  part  thak  it  was  ^  upon  the  defendant.  In 
this  regard  they  are  calculated  to  confuse  the  jury.  Unless 
the  defendant  admits  that  he  received  the  note  without 
paying  it,  it  would  devolve  on  the  plaintiff  to  show  by  a 
preponderance  of  the  evidence  that  the  note  had  been 
marked  '^Paid''  by  mistake.  The  defendant  claims  that 
he  paid  the  note  in  suit  and  two  others  largely  by  checks, 
so  that  it  can  readily  be  ascertained  whether  or  not  pay- 
ment has  actually  been  made. 

Two  of  the  instructions  given  are  inconsistent  with  each 
32 
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other,  and  may  have  misled  the  jury,  and  are  therefore 
erroneous.  The  judgment  is  therefore  reversed  and  the 
cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 

The  other  judges  concur. 


"«  4»l  g.  H.  Watson  v.  John  Tromble. 

[Filed  Novkmbbb  18, 1891.] 

Judicial  Sales:  Ebbobs  Cubbd  bt  GoNFiBMAiroir.  An  order 
oonfirming  a  sale  of  real  estate  by  a  ooart  having  jurisdiction  of 
the  parties  and  sabject-iAatter,  in  the  absence  of  fraud,  cures  all 
defects- and  irregularities  In  the  appraisement  and  is  oondosiTS 
upon  all  the  parties  to  the  suit  and  those  claiming  under  them, 
until  reversed  or  set  aside. 

Error  to  the  district  court  for  Cass  county.  Tried 
below  before  Chapman^  J. 

Byron  Clark,  for  plaintiff  in  error. 

W.  L,  Browne,  and  E,  H.  Wooley,  contra. 

NORVAL,  J. 

The  plaintiff  In  error  was  plaintiff  in  the  court  below. 
A  general  demurrer  was  sustained  to  the  petition,  and  the 
action  dismissed.     The  petition  contained  two  counts. 

As  a  first  cause  of  action  it  is  alleged,  in  effect,  that  the 
plaintiff,  on  and  prior  to  May  1, 1888,  was  the  owner  of 
the  east  half  of  the  northwest  quarter  and  the  north  half 
of  the  southwest  quarter  of  section  35,  township  10  north, 
of  range  12,  in  Cass  county;  that  on  said  date,  in  a  suit 
pending  in  the  district  court  of  said  county,  wherein  Deere, 
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Wells  &  Co.  were  plaintiffs,  and  the  plaintiff  herein  and 
one  John  W.  Clarke  were  defendants,  a  decree  was  entered 
foreclosing  two  mortgages  on  said  real  estate,  one  in  favor 
of  Deere,  Wells  &  Co.  for  $126.50,  and  the  other  in  favor 
of  said  John  W.  Clarke  for  $263.70,  the  decree  bearing 
interest  at  ten  per  cent  from  its  date;  that  an  order  of  sale 
was  subsequently  issued,  the  real  estate  above  described 
was  appraised,  advertised,  and  sold,  which  sale  was  duly 
reported  to  the  court  and  by  it  confirmed ;  that  William  L. 
Browne  was  th^  purchaser  at  the  sale,  but  that  the  defend- 
ant John  Tromble  has  sincd  purchased  said  land  and  is 
now  the  owner  thereof;  that  the  o£Soer,  in  making  tlie  ap- 
praisement, deducted  from  the  gross  appraised  value  of  the 
land  all  incumbrances  thereon,  including  the  amount  of 
the  above  liens,  for  the  satisfaction  of  which  the  sale  was 
made,  that  by  reason  thereof  the  plaintiff  is  entitled  to  re- 
cover from  the  defendant  the  amount  of  said  liens,  with 
interest  thereon,  and  that  the  same  be  decreed  a  lien  upon 
said  real  estate. 

In  the  second  count  it  is  alleged,  in  substance,  that  on 
the  17th  day  of  March,  1887,  but  prior  to  the  time  plaintiff 
purchased  said  real  estate,  one  RelxKX»  Watson  had  a  dower 
interest  therein,  and  on  said  date  executed,  acknowledged, 
and  delivered  her  certain  mortgage  deed,  whereby  she  con- 
veyed to  Thomas  M.  Howard  and  John  W.  Clarke,  to  se- 
cure the  payment  of  her  four  promissory  notes,  aggregating 
$500,  whiph  said  mortgage  was  duly  recorded  on  the  19th 
day  of  March,  1887,  and  tlie  real  estate  therein  described 
was  sold  under  the  decree  of  foreclosure  mentioned  in  the 
first  count  of  the  petition;  that  the  sheriff,  in  appraising 
said  land  for  the  purpose  of  sale  under  said  decree,  deducted 
as  a  lien  the  amount  of  the  above  described  mortgage, 
although  long  prior  to  such  appraisement  the  plaintiff 
herein  had  purchased  said  real  estate  subject  to  said  mort- 
gage and  had  paid  the  same  to  said  John  W.  Clarke  and 
Thomas  M.  Howard,  but  the  release  had  not  at  the  time  of 
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Baid  appraisement,  nor  has  it  yet,  been  placed  apon  record 
to  show  that  said  mortgage  had  been  satisfied,  so  that  wkea 
said  appraisement  was  made,  and  from  tlience  to  the  present 
time,  said  mortgage  appears  as  a  valid  and  subsisting  lien 
upon  said  real  estate;  that  the  mortgage  and  the  notes 
thereby  secured  have  been  assigned  and  delivered  to  the 
plaintiff  herein. 

The  plaintiff  prays  that  he  be  subrogated  to  the  rights 
of  Clarke  and  Howard  in  said  mortgage,  and  for  a  decree 
of  foreclosure  and  sale. 

Plaintiff's  causes  of  action  are  based  upon  certain  alleged 
errors  in  the  appraisement  and  sale  of  his  real  estate  under 
a  decree  of  foreclosure.  In  order  to  prevent  the  real  es- 
tate of  a  debtor  from  being  sacrificed  at  judicial  sales  the 
legislature  has  provided  for  tlie  appraisement  of  the  interest 
of  the  debtor  therein,  and  that  it  shall  not  be  sold  at  less 
than  two-thirds  of  its  appraised  value.  In  making  the 
appraisement  it  is  the  duty  of  the  officer  and  the  appraisers 
selected  by  him  to  deduct  from  the  real  value  of  the  lands 
and  tenements  to  be  sold,  the  amount  of  all  liens  and  in- 
cumbrances existing  thereon  prior  to  the  lien  of  the  judg- 
ment. The  interest  of  the  debtor  is  the  difference  between 
the  gross  value  of  his  property  levied  upon  and  the  amount 
of  such  liens.  For  the  purpose  of  ascertaining  the  amount 
of  liens  upon  the  land,  it  is  made  the  duty  of  the  county 
clerk,  the  clerk  of  the  district  court,  and  the  county  treas- 
urer of  the  county  where  the  land  is  situated,  upon  written 
application  of  the  sheriff,  to  certify  to  him  officially  the 
amount  and  character  of  all  liens  existing  against  the  real 
estate  which  are  prior  to  the  lien  of  the  judgment,  to  satisfy 
which  the  sale  is  to  be  had.  It  is  clear  that,  under  the 
provisions  of  our  statute  and  the  decisions  of  this  court, 
the  appraisers  had  no  authority  to  treat  as  liens  the  amounts 
due  on  the  mortgages  mentioned  in  the  plaintiff's  first  cause 
of  action,  and  under  which  the  sale  was  made.  {Drew  v. 
Kirkliam  d  cU.,  8  Neb.,  481.) 
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It  appears  from  the  all^tions  contained  in  the  seoond 
oount  of  the  petition  that  in  appraising  the  property  there 
was  deducted  as  a  lien  a  $500  mortgage  which  had  previ- 
ously been  paid^  but  had  not  been  satisfied  upon  the  record. 
It  was  an  apparent  lien^  and  while  it  was  included  in  the 
certificate  of  the  county  derk  as  an  incumbrance  upon  the 
land,  the  certificate  was  not  conclusive  upon  Watson.  He 
could  have  resisted  the  confirmation  of  the  sale  and  shown 
that  the  mortgage  debt  had  been  paid,  and  no  lien  in  fact 
existed.  Had  such  steps  been  taken,  or  had  he  filed  ex- 
ceptions to  the  report  of  sale,  on  the  ground  the  mortgages 
under  which  the  sale  was  had  were  deducted  as  liens  by  the 
appraisers,  it  would  have  been  the  duty  of  the  court  to  have 
set  aside  the  appraisement  and  sale,  in  case  it  appeared  that 
the  debtor  was  prejudiced  by  the  deduction  as  liens  of  the 
amounts  of  these  mortgages.  The  petition  contains  no 
ail^ation  as  to  the  gross  value  of  the  real  estate  sold  under 
the  decree,  what  the  interest  of  the  debtor  therein  was  ap- 
praised at,  nor  what  amount  it  brought  at  the  sale.  For 
aught  that  appears  in  this  record  the  property  sold  for  a 
sum  equal  to  or  more  than  two-thirds  of  the  gross  appraise- 
ment. If  so,  Watson  was  not  in  any  way  prejudiced  by 
the  action  of  the  appraisers.  {Drew  v.  Kirkham,  supra.) 

The  plaintiflF  Watson  was  a  party  to  the  foreclosure  suit, 

and  should  have  urged  his  objections  to  the  appraisement 

.  before  the  confirmation  of  sale.     No  excuse  is  given  for  his 

not  having  done  so,  nor  iy  there  any  charge  of  fraud  or 

collusion.     No  fraud  being  alleged,  it  must  be  held  that 

the  order  of  confirmation  cured  all  defects  and  errors  in  the 

appraisement  and  sale,  and  that  the  purchaser  acquired  all 

the  title  of  the  judgment  debtor  in  the  property.  [Neligh 

V.  Keene,  16  Neb.,  407;  Wilcox  v.  Raben,  24  Id.,  368.)    It 

follows  that  no  cause  of  action  is  stated  in  either  count  of 

the  petition,  and  the  demurrer  was  rightly  sustained.     The 

judgment  is 

Affirmed. 

The  other  judges  concur. 
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James  Conway  v.  St.  Joseph  Iron  Co. 

[Filed  Novembbb  18, 1891.] 

1.  Judgment  Creditors :  Entitled  to  Propkstt  Coverid  bt 

Unbboobdsd  Bill  of  Sale.  Where  a  bill  of  sale  given  m 
secarity  for  a  debt  is  not  filed  as  the  law  diieeti  to  make  it  af* 
fective  as  to  creditors,  the  property  oovered  by  it  is  liable  to 
seizure  in  satisfaction  of  a  jadgment  against  the  seller,  while  the 
property  remains  in  his  possession. 

2.  fieview.    A  yerdict  clearly  against  the  weight  of  the  evidence 

will  be  set  aside. 

Error  to  the  district  court  for  Johnson  countj.  Tried 
below  before  Broady,  J. 

Daniel  F.  Osgood,  for  plaintiff  in  error. 

S.  P.  Davidson,  contra. 

NORVAL,  J. 

This  action  was  brought  by  the  defendant  in  error  to 
recover  possession  of  1,000  feet  of  hardwood  lumber,  600 
feet  of  poplar  lumber,  one  harrow,  and  two  harrow  frames. 
The  property  was  taken  under  thq  writ  and  the  possession 
delivered  to  the  plaintiff  below.  The  answer  of  the  de- 
fendant was  a  general  denial.  A  trial  was  had  to  a  juiy, 
which  resulted  in  a  verdict  in  favor  of  the  plaintiff,  assffls- 
ing  its  damages  at  five  cents.  The  defendant's  motion  for 
a  new  trial  was  overruled  and  judgment  rendered  on  the 
verdict. 

The  first  assignment  in  the  petition  in  error,  as  well  as 
in  the  motion  for  a  new  trial,  is  that  the  verdict  is  not 
sustained  by  suflicient  evidence.  The  record  discloses  that 
at  the  commencement  of  the  suit  the  property  was  in  tbe 
possession  of  the  plaintiff  in  error  as  constable,  who  had 
taken   it   under   and   by    virtue   of  an  execution  issued 
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against  one  Erhardt  Seiss.  At  the  time  of  the  levy  the 
property  was  in  the  possession  of  the  defendant  in  execu- 
tion. The  plaintiff  below  claims  the  property  under  a  bill 
of  sale  from  Mr.  Seiss  executed  prior  to  the  levy  made  by 
the  constable^  but  which  had  not  been  recorded. 

The  proofs  show  that  on  and  prior  to  July  26,  1886, 
Erhart  Seiss  was  engaged  in  business  in  Elk  Creek,  John- 
son county,  and  on  that  day,  being  indebted  to  the  St. 
Joseph  Iron  Co.  for  goods  sold  and  delivered,  executed  to 
it  a  bill  of  sale  of  certain  described  personal  property, 
including  the  property  in  controversy,  for  the  expressed 
consideration  of  $164.62.  The  testimony  of  W.  S.  Bris- 
tol is  to  the  effect  that,  as  salesman  <  and  collector  for  the 
defendant  in  error,  the  property  was  turned  over  to  him 
by  Mr.  Seiss  in  satisfaction  of  the  debt,  and  thereupon 
the  witness  appointed  Mr.  Seiss  as  agent  for  the  company 
to  carry  on  the  business,  who  was  left  in  possession  of  the 
property. 

Upon  the  trial  it  was  established  by  numerous  wit- 
nesses that  the  business  was  continued  by  Mr.  Seiss  in  his 
own  name,  selling  in  the  ordinary  course  of  business,  and 
buying  goods  to  replenish  the  stock.  It  also  appears  that, 
long  after  the  making  of  the  bill  of  sale,  Mr.  Seiss  exe- 
cuted to  the  defendant  in  error  a  chattel  mortgage  on  the 
stock,  which  was  placed  upon  record.  While  there  is 
testimony  to  show  that  the  mortgage  was  never  accepted 
by  the  company,  it  tends  to  show  that  the  mortgagor  re- 
garded himself  as  owner  of  the  property.  It  also  appears 
in  the  testimony,  and  is  uncontradicted,  that  after  the 
levy  of  the  execution,  and  just  prior  to  the  bringing  of 
this  suit,  Mr.  Wileman,  the  president  of  the  company, 
stated  to  the  plaintiff  in  error  and  Mr.  Osgood,  ''that  Seiss 
owed  the  St.  Joseph  Iron  Company,  but  if  he  would  pay 
them  off  they  had  no  lien  whatever  against  the  stock  that 
was  there.^'  This  statement  is  entirely  inconsistent  with 
the  position  now  insisted  upon  by  the  defendant  in  error. 
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that  it  is  the  absolute  owner  of  goods  replevied.  The 
testimony  is  overwhelming  against  the  finding  of  the  jury 
that  plaintiff  below  was  the  owner  of  the  property  at  the 
commenoement  of  the  action. 

The  evidence  shows  that  the  bill  of  sale  was  in  effect  a 
chattel  mortgage^  and  not  being  filed  as  the  law  requires  to 
make  it  effective  as  to  creditors,  the  property  covered  by  it 
was  liable  to  seizure  on  execution  while  it  remained  io  the 
possession  of  Seiss.  The  plaintiff  in  error  having  by 
lawful  seizure  acquired  a  lien  upon  the  property,  his  right 
to  possession  is  superior  to  the  claim  of  the  St.  Joseph 
Iron  Company  under  the  bill  of  sale. 

The  conclusion  reached  makes  it  unnecessary  to  notice 
the  other  errors  assigned.  The  judgment  is  reversed  and 
the  cause  remanded  for  further  proceedings. 

Reversed  aniJ  remanded. 
The  other  judges  concur. 


Sarah  Fulton  v,  Ryan  Bros. 

[Filed  Novsmbsb  18,  1891.] 

Justioe  of  the  Peace:  Appeal:  Filino  Transcript.  When 
a  transcript  of  a  Jadgment  rendered  in  a  Justice  ooart  is  filed 
by  either  party  in  the  district  ooart  within  thirty  days  from  the 
date  of  the  judgment,  the  appellate  court  will  thereby  acquire 
Jurisdiction  of  the  case,  although  the  transcript  is  not  full  aud 
complete. 

Error  to  the  district  court  for  Gage  county.    Tried 
below  before  Appelget,  J. 

A.  Hardy,  for  plaintiff  in  error,  cited :  Muidoon  v,  Leoij 
26  Neb.,  469;   U.  P.  R.  Co.  v.  Marston,  22  Id.,  721. 


J 


Vol.  33]       SEPTEMBER  TERM,  1891.  457 


Fulton  7.  KfJL 


GriggSy  Binaher  &  Bibby  contra,  cited :  Oppenheimer  v. 
McClay,  30  Neb.,  654. 

NORVAL,  J. 

On  the  2d  day  of  October,  1890,  the  defendants  in  error 
recovered  a  judgment  on  a  promissory  note  in  a  justice 
court  against  the  plaintiff  in  error  for  $174.16,  and  costs 
of  suit.  On  the  7th  day  of  the  same  month  there  was 
filed  in  the  ofBoe  of  the  clerk  of  the  district  court  a  certi- 
fied transcript  of  the  judgment.  On  the  11th  day  of  Oc^ 
tober  the  plaintiff  in  error  filed  with  the  justice  of  the 
peace  an  appeal  bond,  which  was  duly  approved  by  the 
justice,  and  on  the  8th  day  of  November,  1890,  plaintiff 
in  error  filed  a  transcript  of  said  judgment,  including  the 
appeal  undertaking,,  with  the  clerk  of  the  district  court.  On 
November  24,  1890,  the  defendant  in  error  filed  with  the 
clerk  of  said  court  a  motion  to  dismiss  the  appeal  for  the 
reason  that  the  same  was  not  taken,  perfected,  and  tran- 
script filed  within  the  time  required  by  law,  which  motion 
was  sustained  by  the  court  and  the  appeal  dismissed.  This 
ruling  of  the  court  is  assigned  for  error.  - 

Section  1007  of  the  Code  requires  the  party  appealing 
from  a  judgment  of  a  justice  of  the  peace  to  enter  into  an 
undertaking  to  the  adverse  party  within  ten  days  from  the 
rendition  of  the  judgment.  The  defendant  in  every  respect 
complied  with  this  provision  of  the  statute.  To  perfect  an 
appeal,  other  sections  of  the  Code  .require  that  a  transcript 
of  the  judgment,  including  the  appeal  undertaking,  be  de- 
livered to  the  clerk  of  the  district  court  of  the  proper 
county  within  thirty  days  after  the  judgment  was  rendered. 

It  is  urged  that  the  action  of  the  district  court  in  dis- 
missing the  appeal  is  justified  by  section  1011  of  the  Code, 
which  provides  that  ''If  the  appellant  shall  fail  to  deliver 
the  transcript  and  other  papers,  if  any,  to  the  clerk,  and 
have  his  appeal  docketed  as  aforesaid,  within  thirty  days 
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next  following  the  rendition  of  said  judgment,  the  appellee 
may,  at  the  first  term  of  the  district  court  afler  the  expira- 
tion of  thirty  days,  file  a  transc'ript  of  the  proceedings  of 
such  justice,  and  the  said  cause  shall,  on  motion  of  said 
appellee,  be  docketed,  and  the  court  is  authorized  and  re- 
quired, on  his  application,  either  to  enter  up  a  judgment  in 
his  favor  similar  to  that  entered  by  the  justice  of  the  peace, 
and  for  all  costs  that  have  accrued  in  the  court,  and  award 
execution  thereon,  or  such  court  may,  with  the  oonaent  of 
such  appellee,  dismiss  the  appeal,"  etc. 

Two  transcripts  of  the  judgment  of  the  justice  of  the 
peace  were  filed  in  the  district  court.  If  the  one  last  de- 
livered to  the  clerk  of  said  court  is  alone  to  be  considered, 
then  the  appeal  was  rightly  dismissed,  for  the  reason  that 
such  transcript  was  filed  more  than  thirty  days  after  the 
rendition  of  the  judgment  appealed  from.  The  other  tran- 
script was  filed  five  days  after  the  judgment  was  rendered, 
but  it  is  contended  by  the  defendants  in  error  that  they 
presented  the  same  to  the  clerk  for  filing,  in  order  to  make 
the  judgment  a  lien  on  the  real  estate  of  the  plaintifi^  in 
error,  under  sections  561  and  562  of  the  Code.  While  the 
sections  authorize  the  filing  of  a  transcript  by  the  success- 
ful party,  for  the  purpose  of  making  it  a  lien  upon  the  real 
estate  of  the  judgment  debtor,  there  is  nothing  in  the 
record  before  us  to  show  who  presented  the  transcript  for 
filing,  or  that  the  case  was  ever  entered  upon  the  execution 
docket  as  is  required  by  section  561,  to  make  it  a  lien  upon 
real  estate. 

In  our  view  it  is  quite  immaterial  who  filed  the  tran- 
script, or  the  object  of  its  filing.  •When  filed  in  the  dis- 
trict court  for  one  purpose  it  is  available  for  all  the  uses 
and  purposes  to  which  another  transcript  of  the  same  judg- 
ment could  be  put  to  in  that  court.  When  a  transcript  is 
filed  by  either  party  to  a  judgment  in  time  to  perfect  an 
appeal,  the  appellate  court  acquires  jurisdictiou  thereby. 
As  said  by  this  court  in  Mvidoon  v.  Led,  25  Neb,,  459 : 


J 
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"There  can  be  no  good  reason  assigned  for  requiring  two 
transcripts  to  be  on  file  before  the  district  court  can  make 
either  of  the  orders  referred  to.  The  law  does  not  require 
an  unnecessary  thing.  The  transcript  being  on  file  the 
court  would  have  jurisdiction."  (See  also  U.  P.  R.  Co.  v. 
Mardon,  22  Neb.,  721 ;  Johnson  v.  Van  Cleve,  23  Id.,  559.) 

When  the  first  transcript  was  filed  no  appeal  bond  had 
been  given,  but  within  the  period  allowed  by  law  an  ap- 
peal  undertaking  was  filed  and  approved  by  the  justice. 
While  its  giving  and  approving  were  necessary  to  confer 
jurisdiction  upon  the  appellate  court,  it  was  not  indispen- 
sable to  jurisdiction  that  a  copy  of  the  undertaking  should 
be  filed  in  such  court  within  thirty  days  after  the  rendi- 
tion of  judgment.  A  complete  transcript  includes  a  copy 
of  the  appeal  bond.  But  suppose  an  imperfect  one  is 
filed  in  time,  as  was  the  first  one  in  this  case,  would  not 
the  ap|)ellate  court  acquire  jurisdiction  to  order  a  perfect 
transcript  sent  up  ?  There  can  be  no  doubt  of  it.  To  our 
mind  it  appears  illogical  to  say  that  the  district  court  ob- 
tained jurisdiction  for  such  purpose,  but  lost  jurisdiction 
when  the  complete  transcript  was  filed.  That  no  order  of 
the  court  was  taken  against  the  justice  to  send  up  a  perfect 
transcript  is  quite  immaterial.  The  same  purpose  was  ac- 
complished by  its  being  voluntarily  furnished.  When  a 
transcript  is  filed  in  time,  although  incomplete,  the  appel- 
late court  acquires  jurisdiction  of  the  case.  (N.  &  C.  R.  Co. 
V.  Storer,  22  Neb.,  90 ;  Schuyler  v.  Hanna,  28  Id.,  601.) 

The  district  court  erred  in  dismissing  the  appeal.  The 
judgment  is  reversed  and  the  cause  remanded,  with  direc- 
tions to  reinstate  the  appeal  and  for  further  proceedings 
according  to  law. 

Judgment  accordingly. 


The  other  judges  concur. 
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33  4flo  Charles  M.  Rice,  appellant,  v.  E.  C,  Gibbs, 

"^  ^  APPELLEE. 

[FiLKD  NOYBMBKB  25,  189L] 

1.  Heal  Estate:  Contbact  fob  Salb:  Option:  Assionabilitt. 

E.  C.  G.  execated  her  agreement  in  writing  with  F.  A.  A.  for 
the  oonaideration  of  $5  to  ezecate  and  oonvey  to  him,  at  any 
time  within  five  month.%  apon  his  request  in  writing,  certain 
real  estate  in  the  town  of  Kearney,  npon  payment  of  $3,500^ 
as  follows:  $1,600  on  the  execntion  of  the  deed,  $1,000  in  one 
year,  and  $1,000  in  two  years,  with  interest  at  ten  per  cent  on. 
the  deferred  payments,  with  covenant  in  favor  of  the  heirs, 
executors,  admini<ttrators,  and  assigns,  obligatory  npon  the  le- 
spective  parties.  The  agreement  was  assigned  to  C.  M.  R.  for 
Taloe,  who,  by  responsible  agent  elected  to  purchase  the  property, 
tendered  payment  of  the  first  installment,  with  promissory  notes, 
,  secured  by  mortgage  on  the  premises,  for  the  deferred  payments 
within  the  time  limited  by  the  option  of  the  purchase.  Hdd^ 
That  the  option  of  purchase  was  assignable  to  third  parties, 
with  right  of  action  eo  nomine^  that  the  assignee  had  substantial  Ij 
complied  with  the  conditions  of  the  option  and  was  entitled  to 
the  specific  performance  of  the  contract 

2.  The  evidenoe  examined,  and  found  not  to  sustain  the  judg- 

ment below* 

Appeal  from  the  district  court  for  Buffalo  county. 
Heard  below  before  Hamer,  J. 

MarsUm  &  Nediis,  and  T,  M.  Stuart,  for  appellant,  cited, 
contending  tiiat  mutuality  was  not  required  in  unilateral 
contracts  :  Pomeroy,  Spec.  Perf.,  sec.  169,  and  notes;  JHoees 
V.  M'Clain,  2  S.  Rep.  [Ala.],  742,  744;  HaU  v.  Center,  40 
Cal.,  67;  R.  Co.  v.  Flanagan,  S  Am.  St.  Rep.  [Ind.],  675; 
Crawford  v.  Payne^  19  la.,  172.  All  contracts,  save  those 
for  |)ersonal  or  professional  services,  are  assignable :  Wag- 
ner  v.  Cheney,  16  Neb.,  202;  2  Story,  Eq.  Jur.,  sec.  1040; 
Pierce  v.  Robinson,  13  Cal.,  117;  Pomeroy,  Spec  Perf., 
sec.  487. 


i 
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Catkins  &  Pratt,  contra,  cited  cases  referred  to  in  opiu- 
ioD. 

Ck>BB,  Ch.  J. 

This  action  was  brought  April  27;  1888,  to  enforce  the 
specific  performance  of  the  following  contract : 

'^Articles  of  agreement  made  this  eighteenth  day  of  July, 
1887,.  by  and  between  Miss  E.  C.Gibbs,  of  Bufialo  county, 
Nebraska,  of  the  first  part,  and  F.A.  Archibald,  of  Hamil- 
ton county,  Ohio,  of  the  second  part,  witnesseth,  that  the  said 
party  of  the  first  party,  in  consideration  of  the  sum  of  $5.00 
(five)  in  hand  paid,  the  receipt  whereof  is  hereby  acknowl- 
edged, hereby  covenants  and  agrees  to  sell  and  convey  to 
the  party  of  the  second  part  at  any  time  within  five  months, 
oii  being  thereunto  requested  in  writing,  the  premises  here- 
inafter described  on  the  terms  and  conditions  hereinafter 
mentioned.  On  the  failure  of  the  party  of  the  second 
part  to  notify  the  party  of  the  first  part  within'  the  time 
above  specified  of  his  intention  to  take  the  property  on 
the  terms  and  conditions  hereinafter  specified,  then  this 
contract  shall  be  conclusively  forfeited  and  determined,  and 
the  party  of  the  second  part  shall  forfeit  the  payment  above 
made  by  him,  which  shall  be  retained  by  the  party  of  the 
first  part  in  full  satisfaction  of  all  damages  by  him  sus- 
tained by  reason  hereof;  if  the  party  of  the  second  part 
shall  declare  his  option  to  take  said  property  in  the  man- 
ner and  within  the  time  aforesaid,  then  the  said  party  of 
the  first  part  hereby  covenants  and  agrees  that  he  will  con- 
vey and  assure  to  the  party  of  the  second  part,  in  fee  sim- 
ple, clear  of  all  incumbrances  whatsoever,  by  good  and  suf- 
ficient warranty  deed,  the  following  lot,  piece,  or  parcel  of 
ground,  viz:  South  half  lot  110,  Wyoming  ave.,  Kearney, 
embracing  25  feet  front,  130  deep,  and  the  second  party  of 
the  second  part  covenants  and  agrees  to  pay  the  said  party 
of  the  first  part,  if  he  shall  declare  his  option  to  take  said 
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property,  the  further  sum  of  $3,500,  payable  as  follows : 
Fifteen  hundred  dollars,  cash,  upon  execution  of  deed,  one 
thousand  in  one  year  and  one  thousand  in  two  years  (from 
date  of  deed)  with  interest  at  10  per  cent  on  deferred  pay- 
ments. It  is  mutually  agreed  that  all  the  covenants  and 
agreements  herein  contained  shall  extend  to  and  be  obliga- 
tory upon  the  heirs,  executors,  administrators,  and  assigns 
of  the  respective  parties  hereto. 

''  In  witness  whereof,  the  parties  to  these  presents  have 
hereunto  set  their  hands  and  seals  the  day  and  year  first 
above  written,    .  Miss  E.  C.  Gibbs.   [l.  s.J 

"  F.  A.  Archibald,  [l.  s.]  " 

Second — That  on  October  14,  1887,  Archibald,  without 
having  declared  his  option  to  take  the  property,  assigned 
the  contract  to  the  appellant  for  the  sum  of  $175. 

Third— That  on  December  17,  1887,  George  W.  Frank 
addressed  a  letter  to  the  appellee  as  Follows : 

"  Maddm— Referring  to  your  conversation  with  Mr.  C. 
H.  Elmendorf  a  few  days  since  as  to  an  extension  of  an 
option  to  purchase  the  south  one-half  of  lot  one  hundred 
and  ten  on  Wyoming  avenue,  in  the  city  of  Kearney,  Ne- 
braska, embracing  twenty-five  foot  front  and  rear  by  one 
hundred  and  thirty  feet  deep,  dated  July  18, 1887,  signed 
by  yourself  and  F.  A.  Archibald  and  acknowledged  before 
Syl.  S.  St.  John  on  the  same  day,  I  would  say :  Mr.  C. 
H.  Elmendorf  and  myself  have  been  to  your  place  of  res- 
idence on  the  above  described  property,  also  to  the  store  of 
Messrs.  Grant  &  Hartzell,  as  well  as  the  Kearney  National 
Bank,  of  Kearney,  Nebraska,  taking  with  us  fifteen  hun- 
dred dollars  to  pay  the  amount  which  would  become  due 
upon  the  execution  of  the  deed  by  yourself  for  the  above 
described  property,  also  two  notes,  one  dated  December  1 7, 
1887,  for  one  thousand  dollars  and  due  at  the  Kearney 
National  Bank  (your  banking  house)  on  or  before  one  year 
from  date;  one  dated  December  17, 1887,  for  one  thousand 
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dollars,  due  at  the  Kearney  National  Bank  in  the  city  of 
Kearney  (your  banking  house)  on  or  before  two  years  from 
date;  also  a  mortgage  duly  executed  and  signed  on  the 
17th  day  of  December,  1887,  to  secure  the  two  notes  above 
described.  I  also  took  one  deed  drawn  for  you  to  execute 
for  the  above  described  property,  thus  complying  in  full 
with  the  terms  of  the  agreement  referred  to  above  between 
yourself  and  F.  A.  Archibald  of  the  part  of  the  assignee. 
**  I  will  mail  one  copy  of  this  letter  to  your  address  at 
the  Kearney  postoffice  and  leave  one  copy  of  it  at  your 
place  of  residence.  Geo.  W.  Frank, 

"  Agent  for  oioner  of  contract  above  referred  to, 

"P.  S. — All  the  above  papers,  including  the  money,  you 
will  find  at  the  Kearney  National  Bank  (your  bankers), 
in  the  city  of  Kearney,  Nebraska,  to  be  delivered  to  you 
upon  the  execution  of  the  deed  by  you  above  referred  to." 

Fourth — That  Frank  on  the  same  day  deposited  his 
check  for  $1,500,  two  notes,  and  a  mortgage  upon  the 
pro|)erty  to  secure  the  same,  both  executed  by  Will.  J. 
Scoutt,  together  with  a  draft  of  a  warranty  deed  for  the 
premises  from  the  appellee  to  Scoutt,  with  iustructious  to 
the  bank  to  deliver  the  check,  notes,  and  mortgage  to  the 
appellee  upon  the  execution  of  the  deed,  which  she  failed 
to  execute;  that  the  appellant  brought  the  money  and  se- 
curities into  court,  and  offers  the  same  to  the  appellee  upon 
her  fulfilling  the  terms  of  the  contract;  that  since  Decem- 
ber 17,  1887,  the  premises  have  been  leased  to  the  present 
occupants,  Theodore  N.  Hartzell  and  J.  F.  Wheelock,  who 
are  made  defendants,  and  who  have  paid  the  appellee  a 
monthly  rent,  the  amount  not  kno^fft,  which  the  appellant 
is  entitled  to  receive  since  December  17,  1887. 

The  appellant  asks  that  Gibbs  be  enjoined  from  convey- 
ing or  inciiniliering  the  property,  and  that  Hartzell  and 
Wlieelock  be  enjoined  from  paying  further  rents  thefefor. 
On  April  27,  1888,  injunction  against  defendants  was 
granted  as  prayed  in  the  plaintiff's  petition. 
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On  May  20,  1888,  the  appellee  answered,  setting  np,  in 
sobsfanoe,  that  she  objected  to  the  specific  performance  of 
the  contract  on  the  grounds : 

"  1.  That  the  contract  was  obtained  by  fraud  and  undue 
influence  while  the  defendant  was  sick,  and  feeble,  and 
incompetent  to  contract 

**  2.  That  the  contract  was  not  fair,  just,  or  reasonable. 

"3.  That  the  letter  signed  Greorge  ^V^  Frank,  agent  for 
the  owner  of  contract,  was  not  a  suflBcient  ^request  in 
writing'  within  the  meaning  of  the  contract 

^'4.  That  the  deposit  of  a  check  and  notes  of  Mr.  Scoutt^ 
in  the  bank,  was  not  a  sufficient  offer  or  performance  on 
the  part  of  plaintiff. 

'^5.  That  the  contract  was  one  involving  personal  trust 
and  was  not  assignable  before  acceptance.'' 

The  appellant  replied,  denying  each  all^ation  in  the 
answer  set  up  as  a  defense. 

There  was  a  trial  to  the  court,  without  a  jury,  and  the 
court  held : 

^'1.  That  five  dollars,  the  sum  paid  by  Archibald  to 
the  defendant  as  a  consideration  of  the  option,  was  unfair 
and  inequitable,  and  while  the  contract  was  not  obtained 
by  means  of  fraudulent  representations,  or  by  undue  in- 
fluence over  a  person  of  feeble  mind,  that  it  was  never- 
theless a  bad.  bargain  that  a  court  of  equity  is  not  bound 
to  enforce  and  should  not  enforce. 

^'2.  The  court  further  found  that  by  the  contract  made 
the  Archibald  mentioned  in  the  plaintiff's  petition  was  to 
elect  whether  he  should  accept  the  property  at  the  price 
named  within  five  months  and  to  so  notify  the  defendant 
in  writing;  that  he  never  did  so  elect  to  purchase  the 
pro})erty,  never  did  notify  the  defendant  in  writing  of  such 
election,  and  never  did  pay  the  defendant  any^  part  of  the 
purchase  price  agreed  upon,  and  has  not  complied  with  the 
terms  of  the  contract  made ;  that  the  notes  offered  were  not 
the  obligations  of  the  said  Archibald  and  that  the  defend- 
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ant  was  not  bound  to  accept  them.     Judgment  for  the  de- 
fendant dismissiug  petition.     Costs  taxed  to  plaintiff.'^ 

From  the  judgment  and  finding  of  tlie  court  the  plaint- 
iff  appealed. 

It  is  argued  by  counsel^  as  the  predicate  of  the  appellee,, 
that  to  enforce  the  specific  performance  of  the  appellant's- 
option  of  purchase,  the  contract  as  to  her  must  be  found 
to  have  been  perfectly  fair,  equal  and  just  in  its  terms  and 
in  its  circumstances,  which,  it  is  contended,  this  contract 
was  not  and  therefore  should  not  be  enforced.  (Pom.,  £q. 
Jar.,  sec.  1405.) 

The  court  below  found  from  the  evidence  that,  ''  while 
the  contract  was  not  obtained  by  means  of  fraudulent  rep- 
resentations, or  by  undue  influence  over  a*  person  of  feeble 
mind,  that  it  was,  nevertheless,  a  bad  bargain  that  a  court 
of  equity  is  not  bound  to  enforce,  and  should  not  enforce/'' 
There  is  then  no  inquiry  to  be  made  as  to  the  allegations- 
of  fraud  and  undue  influence  towards  the  sipk,  feeble,  and 
incompetent  appellee.  The  court  below  found  otherwiser 
and  we  shall  accept  that  fact  as  substantial.  Her  self- 
possession  and  capacity  to  manage  her  own  pecuniary 
atfairs  appear  in  sharp  contrast  to  the  allegations  of  incom- 
petency. However  bad  her  bargain  may  have  been  deemed 
to  be,  we  are  not  left,  as  to  its  quality  an4  value,  to  mere 
speculation  and  conjecture.  The  parties,  themselves,  con- 
cluded the  bargain  after  taking  due  time  for  reflection,  and 
fixed  the  price  of  the  property  at  $3,500.  Five  witnesses 
for  the  appellant  concurred  in  this  estimate.  One  laid  the 
value  of  it  at  $3,750.  Three  witnesses  for  the  appellee 
considered  it  worth  from  $3,500  to  $4,000,  and  two  others 
went  as  high  as  $4,600.  Another  witness  thought  he 
would  pay  for  it  $4,000,  less  the  value  of  the  improve- 
ments, and  two  witnesses  valued  the  improvements  at 
$1,500.  All  of  this  evidence  was  from  real  estate  dealers 
in  Kearney,  who  had  made  no  serious  offer  of  purchase. 
The  original  second  party  to  the  contract  received  from  the 
33 
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appellant  only  an  advance  of  $175  on  his  option.  It  does 
not  appear  to  haVe  been  of  sufiBcient  prospective  value  to 
have  brought  a  higher  price  from  any  of  the  real  estate 
dealers  who  testified  as  to  its  value.  While  real  estate  was 
then  the  subject  of  exchange  in  Kearney  there  was  no  con- 
temporaneous sale  of  like  property  tending  to  prove  this 
sale  as  a  bad  bargain  which  a  court  of  equity  should  not 
enforce.  But  the  evidence  tends  clearly  to  show  that  the 
appellee's  bargain  was  not  a  bad  one  in  the  sense  of  l)eing 
foolish,  stupid,  wasteful,  or  improvident  on  her  part.  If 
the  property  was,  for  any  personal  reason,  endeared  to  her 
beyond  its  commercial  value,  that  fact  was  to  be  considered 
by  her  alone,  before  voluntarily  entering  into  a  written  con- 
tract for  the  sale  of  it.  Nor  does  it  appear  that  the  price, 
f  3,500,  was  inadequate  or  unreasonable,  or  so  far  below  anj 
speculative  appraisement  of  the  property  that  the  bargain 
for  its  sale  was  perverse  to  that  degree  that  a  court  of 
equity  should  not  enforce  it.  Under  the  contract,  there 
was  offered  her  ample  security  for  the  deferred  payments, 
aside  from  a  vendor's  lien  which  was  fully  published  bj 
the  acknowledgment  and  recording  of  the  contract.  That 
record  was  public  notice  that  the  vendor's  lien  attached  for 
the  deferred  payments  on  the  property  and  the  accruing 
interest.  While  it  is  true  that  there  was  no  provision  for 
the  notes  and  mortgage  offered,  yet,  still,  what  other  de 
vice,  as  security,  could  the  appellee  have  claimed? 

The  appellee  received,  and  still  holds,  the  sum  of  $5  for 
this  option  of  purchase,  a&  consideration  for  the  contract. 
As  to  the  question  of  adequacy,  one  dollar  would  have 
been  a  sufficient  sum,  if  mutually  agreed  upon;  while  the 
nature  of  the  transaction  was  such  that  no  money  need  to 
have  been  passed  to  render  the  contract  legal  and  bind- 
ing upon  the  parties.  The  requisite  consideration  to  the 
vendor  was  the  agreement  to  purchase  at  a  time  certain,  and 
pay  the  price  agreed  upon.  It  created  that  benefit  to  her 
advantage,  sufficient  to  support  the  contract. 
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It  was  held  in  Blake^s  Case,  7  la.,  46,  that  "  Each  party  to 
a  contract  may  ordinarily  exercise  his  own  discretion  as  to 
the  adequacy  of  the  consideration  ;  and  if  the  agreement  be 
made  bona  fide  it  matters  not  how  insignificant  the  benefit 
may  apparently  be  to  the  promisor,  or  slight  the  incon- 
venience or  damage  to  the  promisee,  provided  it  be  suscept- 
ible of  legal  estimation.  Where  the  inadequacy  of  consid- 
eration is  so  gross  as  to  create  a  presumption  of  fraud,  the 
contract  thereon  will  not  be  enforced;  but  it  is  the fratid 
involved,  and  not  the  inadequacy  of  the  consideration, 
which  tends  to  invalidate  the  contract.'^ 

We  have  found  no  fraud  in  the  present  transaction.  The 
rule  cited  is,  therefore,  applicable  in  this  instance,  and  is 
supported  by  recognized  authority.  Bishop  lays  it  down 
as  to  contracts,  and  therein,  sec.  46,  that  "Where  an  exact 
sum  of  money  is  given  or  to  be  given  by  the  one  party  in 
return  for  something  not  money  by  the  other,  or  where  the 
thing  on  neither  side  is  money,  a  court  of  law,  and  com- 
monly a  court  of  equity,  will  not  interfere  with  their  esti- 
mates of  value,  but  will  hold  the  contract  good  though  the 
judge  or  jury  should  deem  the  value  to  be  greatly  more  or 
less  than  the  parties  did.  Yet  inadequacy  of  value  may 
be  strong  evidence  of  fraud,  should  that  question  be  raised, 
or  it  may  suggest  fraud ;  and  in  a  gross  case  it  may  be 
the  controlling  circumstance  in  establishing  the  fraud.  So, 
on  an  appeal  to  the  discretion  of  the  court  in  a  bill  for  spe- 
cific performance,  this  relief  will  be  withheld,  not  simply 
where  the  price  is  greater  or  less  than  the  court  would  deem 
adequate,  but  where  it  is  so  much  greater  or  less  as  to  ren- 
der the  bargain  unconscionable  or  its  enforcement  unjust. 
Upon  which  question  there  are  some  distinctions,  and 
perhaps  differences  of  judicial  opinion," — adds  the  com- 
mentator. 

We  have  already  seen  that  neither  alternative,  inadequate 
price,  nor  unconscionable  bargain  was  established  in  this 
case.     Such  distinctions  and  differences  of  judicial  opin- 
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ion  as  may  have  been  beld^  limiting  the  remedy  for  those 
reasons,  are  not  deemed  of  importance  to  reconcile  here. 

The  question  remains,  and  upon  which  depends  the  right 
of  the  appellant  to  maintain  his  action,  Was  the  contract 
assignable?  It  is  contended  by  counsel  for  the  appellee 
that  it  was  only  assignable  by  the  original  party  to  it  first 
accepting  the  option  and  becoming  personally  responsible 
to  the  vendor  for  the  purchase  money ;  that  it  was  a  con- 
tract involving  a  personal  trust,  and  a  d^ree  of  confidence 
which  could  not  be  subrogated  to  another.  In  support  of 
this  view  Is  cited  the  decision  in  Newton's  Caae,  11  K  I., 
390 :  ^'  The  defendant  made  his  bond  to  J.  S.,  conditioned 
that  he  might  at  his  own  option,  within  seven  years,  pur- 
chase certain  real  estate  of  defendant  upon  paying  |800. 
J.  S.  dying  three  years  before  the  expiration  of  the  option, 
without  having  availed  himself  of  it,  it  was  held,  that  the 
option  was  neither  a  chose  in  action  nor  a  transmissible 
right,  but  a  personal  privilege  which  lapsed  upon  the  death 
of  J.  S.,  the  sole  beneficiary."  The  court  said:  "The 
privilege  did  not  in  express  terms  extend  to  the  heirs  or 
legal  representatives  of  J.  S.,  who  brought  the  action,  and, 
therefore,  if  it  is  passed  to  them,  it  was  either  as  a  chose 
in  action,  or  a  transmissible  right  of  property,  which  it  was 
not,  for  the  want  of  election  under  the  option,  by  the  death 
of  one  of  the  parties,  which  freed  both  of  the  obligations  of 
the  contract."  These  facts  defeat  all  the  supposed  analogy 
of  the  precedent  with  the  present  case.  Here  there  is  an 
expressed  provision  "  that  all  the  covenants  and  agreements 
shall  extend  to  and  be  obligatory  upon  the  heirs,  executors, 
administrators,  and  assigns  of  the  respective  parties;"  in 
the  precedent  it  is  wanting. 

The  second  case  cited  by  counsel,  The  Arkansas  VfUley 
Smelting  Co.  v.  Bdding  Mining  Co.,  8  Sup.  Court  Reporter 
[CoL],  1308,  was  brought  on  a  contract  of  the  defendant  to 
deliver  10,000  tons  of  carbonate  lead  ore  to  Billing  & 
Eilers,  assigned   to  the  plaintiff^  with  certain  conditions 
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that  the  assiguors,  as  mining  experts  and  ore  reduoers,  were 
obliged  to  execute.  The  court  held  that  the  contract  was 
personal  in  its  nature,  and  that  the  plaintiff,  as  assignee^ 
could  not  compel  the  delivery  of  the  ore.  This  example 
bears  no  relation  to  the  present  controversy,  and  is  with- 
out significance  as  an  argument  in  the  case. 

On  the  other  hand,  it  is  contended  that  courts  of  equity 
ought  to  take  notice  of  the  assignments  of  property  and 
enforce  the  equitable  rights  of  parties  to  just  transactions  in 
cases  where  assignments  are  npt  recognized  at  law  as  effectual 
to  convey  title.  Authority  is  cited,  "That  courts  of  equity 
have  long  since  totally  disregarded  this  nicety,  and  ac- 
cordingly give  effect  to  assignments  of  trust  and  possibil- 
ities of  trusts  and  contingent  interests  and  expectancies, 
whether  they  are  in  real  or  personal  estate,  as  well  as  to 
assignments  of  choses  in  action.  Every  such  assignment 
is  considered,  in  equity,  as  in  its  nature  amounting  to  a 
declaration  of  trust  and  to  an  agreement  to  permit  the 
assignee  to  make  use  of  the  name  of  the  assignor  in  order 
to  recover  the  debt  or  reduce  the  property  into  possession." 
(Story,  Eq.  Juris.,  sec.  1040.) 

A  later  author  has  said :  "  Unless  the  contract  calls  for 
personal  services,  or  which  depend  upon  the  learning,  skill, 
solvency,  or  other  personal  quality  of  the  party,  or  is 
fiduciary  in  its  nature,  it  may  be  assigned  by  the  vendee  or 
the  party  in  analogous  position.  This  class  of  assignable 
agreements  includes  all  ordinary  contracts  for  the  sale  or 
leasing  of  land  or  personal  property.  The  assignee  may 
then  sue  in  his  own  name  to  compel  the  specific  perform- 
ance of  the  contract."  (Pomeroy,  Spec.  Perf.  of  Contracts, 
sec.  487.) 

It  is  admitted  that,  under  the  rule  of  this  authority,  an 
advocate,  a  surgeon,  a  chemist,  an  architect,  a  farrier,  a 
mineralogist,  or  a  technologist  could  not  substitute  per- 
sonal services,  under  contract,  by  assignment;  but  it  is 
equally  clear  that  the  rule  does  not  exclude  the  contracts  of 


470  NEBRASKA  REPORTS.  [Vol.  33 


Rice  T.  Gibbs. 


brokers  and  dealers  in  real  estate.  The  authority  cited  has 
long  been  in  the  library  of  courts^  and  not  without  use  and 
sanction. 

In  Wagner  v.  Cheney,  16  Neb.,  202,  it  was  held  "That 
a  condition  in  a  contract  for  the  sale  of  real  estafe  requiring 
the  assent  of  the  vendor  to  the  assignment  of  the  same,  but 
not  providing  for  a  penalty  or  forfeiture  of  the  contract, 
will  not  defeat  an  action  for  specific  performance  by  an 
assignee  who  has  fully  performed."  The  plaintiff  was  the 
second  assignee,  and  third  in  possession,  and  the  terms  of 
the  contract  had  been  kept  whole  by  each.  The  defendant 
admitted  the  premises,  but  set  up  that  the  contract  provided 
that  no  assignment  of  the  premises  should  be  valid  without 
his  written  consent  indorsed  on  the  contract,  which  had* 
not  been  given.  Judge  Maxw£LL,  in  the  opinion,  said : 
"  Where  a  penalty  or  forfeiture  is  assigned  as  a  security  to 
enforce  the  principal  obligation,  it  has  performed  its  pur- 
pose when  the  party  insisting  upon  the  penalty  is  fully  paid 
his  money  or  damages.  The  defendant  has  been  paid  ac- 
cording to  the  terms  of  the  contract.  While  receiving  the 
plaintiff's  money  for  the  land,  thus  admitting  the  validity 
of  the  contract,  he  objects,  for  the  reason  that  he  has  not 
given  his  assent  to  the  plaintiff's  assignment.  He  has  the 
notes  of  the  original  purchaser ;  the  plaintiff  offers  to  secure 
them  by  mortgage  on  the  land.  This  is  sufficient,  and  the 
answer  constitutes  no  defense  to  the  action." 

The  conditions  and  reasoning  thus  presented  are  not  so 
remote  in  analogy  from  the  case  at  bar  that  the  same  rule 
should  not  be  applied,  that  the  assignee,  having  complied 
with  the  terms  of  the  contract,  takes  all  the  rights  of  the  pur- 
chaser. And  how  has  he  complied  with  the  contract?  By 
notice  in  writing  of  his  acceptance  of  its  terms;  by  a  tender 
of  the  cash  payment  due;  by  an  offer  of  promissory  notes 
for  the  amounts  of  the  deferred  payments,  made  secure  by 
a  mortgage  on  the  premises.  These  acts,  supplemental 
to  those  of  the  purchaser,  are  consubstantial  with  ail  the 
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elements  of  a  contract  for  the  purchase  of  real  property  to 
be  enforced  as  a  right.  We  hold  that  he  had  thus  com- 
pleted what,  in  law,  was  required  to  be  done  to  be  subro- 
gated to  the  purchaser's  rights.  This  view  is  found  to  be 
in  accordance  with  various  precedents  under  doctrine  recog- 
nized in  English  courts  from  a  remote  period. 

In  Crosbie  v,  Tooke,  7  Eug.  Ch.  Rep.,  431,  it  was  held 
that  *'  It  is  no  defense  to  a  bill,  filed  against  a  landlord  for 
specific  performance  of  an  agreement  for  a  farming  lease, 
by  one  to  whom  the  benefit  of  the  agreement  had  been  as- 
signed, that  the  party  with  whom  the  landlord  had  con- 
tracted, one  Bickmore,  had  become  insolvent,  provided  the 
assignee  was  solvent,  and  in  condition  to  enter  into  the  usual 
covenants,  and  there  is  no  evidence  that  the  contract  was 
entered  into  upon  considerations  personal  to  the  assignor." 
Injunction  resting  against  the  defendant's  action  of  eject- 
ment to  oust  the  plaintiff,  the  vice  chancellor,  on  hearing, 
was  of  the  opinion  that  the  defendant  was  released  from  his 
contract  by  the  insolvency  of  Bickmore  before  any  lease  had 
been  executed  to  him,  and  therefore  dissolved  the  injunc- 
tion. On  a  motion  for  appeal  by  plaintiff,  and  that  the 
vice  chancellor's  order  might  be  discharged,  and  the  in- 
junction revived,  it  was  contended  by  the  solicitor  general 
that  the  subsequent  insolvency  of  the  original  lessee  was 
no  valid  reason  why  the  defendant  should  not  be  compelled 
to  the  specific  performance  of  his  contract  for  the  benefit  of 
the  plaintiff,  whose  solvency  was  not  disputed,  and  who 
claimed  by  a  title  derived  from  that  lessee.  If  a  lease  had 
been  executed  to  him,  it  must  have  been  in  the  common 
form,  without  a  covenant  against  alienation,  as  no  such  stip- 
ulation was  found  in  the  agreement.  As  the  lease  to  be 
granted  would  have  been  assignable,  the  contract  itself 
must  be  equally  so.  If  the  lease  had  been  immediately 
executed  the  defendant  would  have  had  the  covenant  of  an 
insolvent  for  rent,  which  would  have  been  worthless,  but 
would  nowliave,  in  the  plaintiff,  a  responsible  and  solvent 
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tenant,  and  would  stand  in  a  better  situation  than  if  the 
lease  had  been  made  to  the  original  contractor.  Sir  Ed- 
ward Sugdeu,  contra,  insisted,  that,  as  the  defendant's  agree- 
ment with  Bickmore  contained  no  authority  to  assign,  it 
was  of  a  purely  personal  character;  and  so  long  as  matters 
rested  in^im,  yet  to  be  settled,  that  character  continued. 
Bickmore,  it  was  admitted,  was  not  in  condition  to  call  for 
specific  performance,  inasmuch  as  his  insolvency  had  dis- 
abled him  from  executing  his  part  of  the  agreement,  and 
the  plaintiff,  who  claimed  by  assignment  from  him,  could 
have  no  better  equity  than  his  assignor.  There  was  no 
mutuality  between  these  partiles.  If  the  plaintiff,  notwith- 
standing Bickmore's  assignment,  had  chosen  to  repudiate 
the  contract,  the  defendant  could  never  have  compelled  him 
to  complete  it;  nor  could  the  execution  of  a  lease,  in  w*hicli 
were  inserted  the  usual  covenants  by  the  plaintiff  for  pay- 
ment of  the  rent  be,  with  any  propriety  of  speech,  described 
as  a  specific  performance  of  the  defendant's  original  contract 
with  Bickmore,  which  the  present  bill  pretended  to  enforce. 
The  insolvency  of  Bickmore,  therefore,  must  be  considered, 
as  the  vice  chancellor  had  considered  it,  to  operate  as  deter- 
mining the  agreement  altogether.  The  lord  chancellor 
Brougham  held,  that  there  was  nothing  in  the  dealing  of 
the  parties  to  the  instrument  itself  to  justify  the  contention 
that  this  was  a  contract  made  by  the  landlord  si)ecially  and 
personally  with  Bickmore;  that  he  had  been  unable  to  dis- 
cover anything  which  should  differ  the  interest  here  con- 
tracted to  be  given  from  that  under  which  any  tenant 
would  have  under  a  common  farming  lease.  The  case  is 
therefore  lefl  to  rest  upon  the  ground  upon  which  it  was 
decided  in  the  court  below;  and  I  am  clearly  of  the  opinion 
that  the  circumstances  of  the  party  who  originally  con- 
tracted having  assigned  his  interest  cannot  be  taken  into  con- 
sideration, the  assignee  being  admitted  to  be  a  person  in 
solvent  circumstances,  and  able  to  enter  into  the  covenants 
of  the  proposed  lease,  and  that  the  insolvency  of  the 
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signor  cannot  be  set  up  with  effect  for  the  purpose  of  re- 
leasing the  defendant  from  the  specific  performance  of  his 
agreement.  The  vice  chancellor's  order  was  discharged, 
and  the  injunction  was  revived.  Afterwards,  upon  a  hear- 
ing at  the  rolls,  the  defendant  abandoned  the  objection 
upon  the  ground  of  the  original  tenant's  insolvency,  and 
a  decree  was  made  according  to  the  prayer  of  the  bill. 

In  Morgan  v.  Rhodes,  Id.,  435,  Lord  Brougham  again 
held,  "  Where  a  landlord  agrees  to  grant  a  lease  to  A, 
his  executors,  administrators,  and  assigns,  on  certain 
conditions,  and  A  assigns  his  interest  in  the  contract  to 
B,  and  becomes  bankrupt,  B  on  performing  the  conditions 
has  a  right  to  enforce  the  agreement  specifically,  notwith- 
standing his  assignor's  bankruptcy ;  and  this  right  is  not 
affected  by  a  proviso  that  in  case  of  the  bankruptcy  of  A 
the  landlord  shall  have  power  to  re-enter  and  sell  the  ben- 
efit of  the  contract  and  the  premises,  and  hold  the  proceeds, 
subject  to  his  own  claims,  for  the  use  of  A's  estate." 

In  Maughlin  v.  Perry,  35  Md.,  352,  W.,  on  March  9, 
1864,  rented  certain  premises,  of  which  he  was  owner,  to 
H.  for  three  years,  renewable  for  like  period,  agreeing 
for  himself,  his  heirs  and  assigns,  to  sell  and  convey  the 
premises  to  H.,  his  heirs  and  assigns,  for  $1,500  at  any 
time  before  the  expiration  of  the  lease.  It  was  further 
agreed  that  W.  should  give  H.  at  least  three  months' 
notice  in  writing,  before  the  expiration  of  the  lefase,  of 
his  intention  not  to  renew,  and  in  default  of  such  notice, 
the  lease  was  to  continue  for  another  term  of  three  years, 
as  also  the  privilege  to  purchase  the  property.  On  Marcii 
15,  1867,  W.  contracted  to  sell  the  p{*operty  to  M.  for 
$1,600,  payable  in  installments,  which  were  paid  as  they 
b(M»me  due.  W.  died  intestate  before  the  termination  of 
the  lease,  which  by  its  provisions  had  become  renewed 
for  three  years.  The  rights  of  H.  by  mesne  assignments 
became  vested  in  the  appellees.  On  a  bill  filed  March  3, 
1870,  six  days  before  the  expiration  of  the  lease,  by  the 
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appellees  against  the  appellant,  and  the  administrator  of 
W.y  alleging  that  the  complainants  were  ready  to  pay  the 
stipulated  sum,  and  desired  to  have  a  conveyance  of  the 
property,  and  asking  for  the  specific  performance  of  tlie 
agreement,  it  was  held  that  the  filing  of  the  bill,  and  offer 
to  pay  the  price  stipulated,  was  such  a  substantial  compli- 
unce  on  the  part  of  the  assignees  of  H.  with  the  terms  of 
the  covenant  as  to  entitle  them  to  have  it  specifically  ieie- 
cuted. 

In  Owen  v.  l^mifc,  24  Cal.,  171,  it  was  held  that  if  A 
contracts  with  B  for  the  conveyance  of  a  tract  of  land 
whereby  B  has  the  right  of  conveyance  of  an  entire  tract, 
and  afterwards  assigns  to  two  or  more  persons,  giving  to 
each  a  separate  conveyance  of  his  equitable  title  to  se|)a- 
rate  parcels  of  the  laud,  the  assignees  of  B  may  maintain 
a  joint  action  against  A  for  a  specific  performance  of  the 
contract.  It  was  also  held  that  a  contract  for  the  convey- 
ance of  land,  to  be  paid  for  either  in  labor  or  money  at 
the  purchaser's  option,  may  be  enforced  in  equity  if  the 
purchaser  elects  to  pay  in  money  and  makes  a  tender  of 
the  amount  due.  - 

In  Oaston  v.  Plum  et  aL,  14  Conn.,  343:  A,  being 
the  owner  of  land  supposed  to  contain  minerals,  on  Jan- 
uary 21,  1839,  by  a  written  instrument  granted  liberty  to 
B  to  dig  or  mine  said  land,  and  carry  away  any  mine- 
ral discovered,  within  one  year;  and  B  on  May  11,  1839, 
by  writing  signed  by  him,  on  the  back  of  the  instrumeot, 
assigned  to  C  all  his  interest,  right,  and  privilc^  in  the 
land  therein  mentioned,  with  the  appurtenances,  and  all 
benefit  and  advantage  derivable  from  such  instrument; 
upon  which  B  brought  a  bill  in  chancery  against  A  and 
others  for  a  specific  performance  of  the  agreement.  It  was 
held,  first,  that  the  agreement  was  not  of  a  fiduciary  char- 
acter, or  in  the  nature  of  a  personal  confidence,  so  as  to  be 
incapable  of  assignment;  nor,  second,  was  the  interest  of 
B  of  that  uncertain  and  contingent  description  that  itcould 
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not  on  that  account  be  transferred;  and  consequently  B 
having  parted  with  all  his  interest  in  the  subject  of  the 
bill,  it  was,  for  that  reason,  dismissed. 

In  Fiizhugh  et  ai.  v.  SmUh,  62  III,  486,  "Where  the 
complainants  in  a  bill  for  specific  performance  succeeded  to 
the  rights  of  the  original  vendee,  by  purchase  of  his  in- 
terest in  real'estate  at  a  judicial  sale,  and  the  vendee's  con- 
tract of  purchase  had  not  been  recorded  so  as  to  give  notice 
of  its  terms,  held,  that  it  was  not  necessary  for  the  com- 
plainants, before  filing  their  bill,  to  make  a  formal  tender 
of  the  precise  sum  due  the  vendor ;  that  it  was  sufiicient 
to  offer  to  perform  the  contract  when  the  vendor  declines 
to  recognize  their  right  to  a  deed  unless  they  pay  him  the 
money  which  he  had  loaned  the  vendee/^ 

In  Perkins  v.  Hadselly  60  111.,  216,  it  was  held,  if  the 
owner  of  lands  gives  to  another  the  option  to  select  and 
purchase  a  lot  at  a  stipulated  price,  on  certain  conditions 
that  he  shall  make  the  selection  within  a  given  time,  pay 
the  taxes,  improve  the  lot  and  pay  the  purchase  money, 
upon  the  performance  of  which  the  owner  agrees  to  con- 
vey, while  he  may,  no  doubt,  at  any  time  before  his  propo- 
sition is  accepted  by  the  other  party  selecting,  entering 
upon,  and  commencing  to  improve  the  land,  withdraw  his 
offer,  yet,  after  the  other  party  has  accepted  the  proposition, 
by  doing  all  that  he  was  required  to  do  by  its  terms,  it  is 
then  too  late  for  the  owner  to  recede,  and  he  may  be  com- 
pelled, on  a  bill  for  specific  ])erformance,  to  convey  the 
land.  And  in  this  case,  the  mutuality  and  the  considera- 
tion for  the  agreement  to  convey,  consist  in  the  party  hav- 
ing the  option  having  actually  done,  upon  the  promise  of 
the  owner,  what  he  required  to  have  done,  and  it  is  im- 
material that  it  was  done  without  having  entered  into  a 
previous  undertaking  to  do  it. 

In  Corbus  et  aL  v.  Teed,  69  HI.,  205,  where  the  pur- 
chaser of  land  assigned  his  contract  for  a  deed  before  pay- 
ment, and  the  assignee  neglected  to  make  the  payments, 
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held,  that  a  teader  of  coaveyanoe,  prelimiaary  to  a  bill 
for  specific  performance  by  the  vendor^  was  properly  made 
to  the  original  purchaser;  held,  also,  that  the  assignee  of 
purchaser  will  have  the  right  or  option  of  completing  the 
contract,  and  thereupon  to  insist  upon  a  conveyance  to 
himself. 

In  House  v,  Dexier  et  cU.,  9  Mich.,  246*  it  was  held 
that  ^Hhe  heir  at  law  of  the  vendee,  and  not  the  adminis- 
trator, is  the  proper  party  complainant  to  a  bill  to  compel 
the  specific  performance  by  the  vendor  of  a  contract  for  the 
conveyance  of  lands." 

In  Miller  tr.  WhiUier  et  al.,  32  Me.,  203,  it  was  held 
that  '^one,  bound  to  convey  land  upon  the  performance  bj 
another  of  certain  conditions,  does,  by  purposely  incapaci- 
tating himself  to  make  the  conveyance,  exonerate  the 
obligee  from  the  performance  of  his  conditions,  prior  to 
exhibiting  a  bill  for  special  performance  of  contract^' 
Held,  also,  'Hhat  one  who  has  assigned  all  his  interest  in 
a  contract  made  to  him,  need  not  join  with  the  assignee  as 
a  plaintiff  in  a  bill  for  performance." 

In  Cfurrier  v.  Howard^  14  Gray,  511,  it  was  held  that  a 
contract  in  writing  to  convey  land  may  be  assigned  by 
verbal  agreement,  and  under  the  Massachusetts  Statutes  of 
1853,  C.  371,  the  assignee  might  enforce  specific  perform- 
ance in  his  own  name,  in  an  action  at  law  praying  equita- 
ble relief. 

Whether  or  not  the  minor  distinctions  to  be  found  in 
the  examples  cited  differ  materially  from  the  minor  condi- 
tions of  the  present  case,  the  rule  is  broadly  maintained 
from  Maine  to  California,  that  option  contracts  for  the  pur- 
chase of  real  estate  are,  in  law,  assignable  to  third  parties, 
who  may  enforce  the  terms  by  action  in  their  own  name. 
This  established,  we  hold  that  the  court  below  erred  in 
finding  the  consideration  of  the  option  unfair  and  inequita- 
ble, and  that  the  contract  of  the  appellee  was  a  bad  bar- 
gain, not  to  be  enforced  in  a  court  of  equity. 
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Adversely  to  this  jadgmeDt,  we  have  found  that  the  uo- 
tioe  in  writing  to  the  appellee^  and  the  election  of  purchase 
by  the  appellant^  were  timely  and  sufficient ;  that  the  tender 
of  cash  payment  and  the  offer  of  the  promissory  notes,  se- 
cured by  mortgage^  for  the  deferred  payments  were  ample 
security,  and  was  such  a  compliance  with  the  contract  as 
entitled  the  appellant  to  an  immediate  and  full  conveyance 
of  the  title  to  the  premises. 

The  judgment  of  the  district  court  is  reversed  and  judg- 
ment for  the  specific  performance  of  the  contract  in  accord- 
ance with  the  prayer  of  the  plaintiff's  petition,  and  upon 
the  terms  and  conditions  therein,  will  be  entered  in  this 
court. 

JUDGMEI^T  AOCORDINGLY. 

The  other  judges  concur. 


Nicholas  Wullenwabeb  et  al.,  appelles,  v.  Mi- 
chael DUNIGAN  ET  AL.,  APPELLA17TS. 

[Filed  Noybmbbb  25, 1891.] 

1.  See  syllabas  of  the  original  opinion. 

2.  Bes  GestBd :  False  Repbesbntations:  Stonebs  to  PirrmoN 

FOB  Rail^ad  Bond:  Election  Induced  By.  Where,  in  the 
coarse  of  the  canvassing  and  electioneering  to  induce  a  sufficient 
number  of  freeholders  of  a  certain  town  to  become  signers  of  a 
petition  to  the  conntj  board  for  an  election  for  the  issuance  of 
bonds  to  be  donated  to  a  railroad  company,  certain  representa- 
tions, promises,  and  inducements  were  falsely  and  fraudulently 
made  and  held  out  by  the  railroad  company  to  such  freeholders, 
and  which  resulted  in  such  freeholders  becoming  signers  to  said 
petition,  held,  that  such  representations,  promises,  and  induce- 
ments, although  made  at  a  time  and  meeting  previous  to  the 
time  at  which  said  freeholders  became  signers,  were  neyertheleas 
A  part  of  the  res  ge$tm. 
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3.  :  :  :  AGENTS.    Where  two  agento  of  a  railroad 

oompanj  were  engaged  in  the  common  pnrpoee  of  soliciting  tbe 
freeholders  of  a  town  to  become  signers  to  a  petition  for  the  call- 
ing of  an  election  to  TOte  bonds,  and  one  of  said  agents  made 
certain  pledges  and  promises,  and  held  out  certain  indncements 
to  said  freeholders  who  shortly  afterwards  were  by  the  other  of 
the  said  agents  presented  with  said  petition,  and  signed  the 
same,  held^  that  snch  pledges,  promises,  and  indncements  were  a 
part  of  the  res  gesta. 

Rehearing  of  case  reported  30  Neb.,  877. 
George  W.  Post,  and  D.  C.  McKiUipy  for  appellants. 
Norvai  Bros.  &  Lowleyy  contra. 

Cobb,  Ch.  J. 

This  cause  was  brought  to  this  court  on  appeal  from  the 
district  court  of  Seward  county,  was  argued  and  submitted 
at  a  former  term,  the  judgment  of  the  district courtaffirmed 
and  opinion  filed,  which  is  published  in  the  30th  volume  of 
our  reports,  p.  877.  At  the  last  term  a  reargument  was 
granted  upon  the  application  of  the  defendant,  the  Fremont, 
Elkhorn  &  Missouri  Valley  Railroad  Company.  The 
cause  was  again  argued  and  submitted  at  the  present  term. 

The  object  of  the  action  was  to  restrain  and  enjoin  the 
issuing  and  delivering  of  $10,000  of  the  bonds  of  "K" 
town,  in  the  county  of  Seward,  claimed  to  have  been  voted 
by  said  town,  as  a  donation  to  the  railroad  company,  at  a 
special  election  held  in  said  town,  for  that  purpose,  on  the 
25th  day  of  February,  1887.  The  grounds  of  said  action 
were: 

First — Fraudulent  representations,  promises, and  indaoe- 
ments  made  by  the  defendant  railroad  company,  its  ageuts 
and  aid  solicitors,  to  induce  sixteen  of  the  petitioners  who 
signed  the  petition  asking  the  board  of  supervisors  to  call 
the  special  election  submitting  said  question  to  the  voters 
of  said  town,  whereby  they  were  induced  to  sign  said  peti- 
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tion^  and  without  the  signatures  thus  fraudulently  obtained 
there  were  less  than  fifty  legal  freehold  petitioners  upon 
said  petition. 

Second — That  nine  of  the  signers,  whose  names  ap- 
pear on  said  petition,  were  not  freeholders  of  said  town, 
and  that  one  of  the  names  signed  to  said  petition,  to-wit, 
John  Draper,  was  that  of  an  insane  man,  incompetent  to 
transact  any  business,  and  that  he  did  not  sign  the  same 
nor  authorize  any  person  to  sign  it  for  him. 

Third — Fraudulent  representations  and  promises  made 
by  the  agents,  ofiScers,  employes,  and  aid-agents  of  the 
defendant  railroad  company,  to  voters  of  said  "K"  town 
to  vote  the  said  bonds. 

Upon  the  trial,  the  finding  of  the  court,  although  quite 
full,  was  general,  and  was  equally  applicable  to  either  of 
the  three  grounds  covered  by  the  plaintiff's  petition. 

The  opinion  of  this  court  hereinbefore  referred  to  is  con- 
fined to  the  first  proposition  stated. 

The  statute  makes  it  a  condition  precedent  to  the  sub- 
mission of  a  proposition  to  vote  bonds  to  be  donated  to  a 
work  of  internal  improvement,  that  a  petition  be  presented 
praying  for  such*  submission,  signed  by  not  less  than  fifty 
freeholders  of  the  town,  or  other  municipality,  by  which  the 
donation  is  to  be  made.  It  appears  by  the  record  that  fifty- 
six  petitioners  signed  the  petition  which  was  presented  to 
the  county  board  of  Seward  county,  praying  the  submission 
of  the  proposition  to  vote  bonds  to  the  voters  of  town 
"K,"  in  said  county.  The  petition  upon  which  the  cause 
was  tried  alleges  that  more  than  sixteen  of  the  petitioners 
on  said  petition  were  induced  and  prevailed  upon  to  sign 
and  did  sign,  said  petition  solely  and  wholly  upon  the 
promises,  representations,  and  agreements  of  the  defendant 
Fremont,  Elkhorn  &  Missouri  Valley  Railroad  Company, 
through  and  by  its  officers,  agents,  attorneys,  and  employes 
and  aid  solicitors,  that  in  the  event  of  the  submitting  of 
raid  propositions  to  and  the  voting  by  said  town  *'  K  ^'  of 
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the  bonds  oontemplated,  said  oompany  would  immediately, 
upon  the  completion  of  its  said  road  through  said  town,  es- 
tablish and  locate  a  permanent  freight  and  passenger  depot 
on  its  said  proposed  line  of  road  within  one-half  mile  of 
the  center  of  said  town  and  upon  section  16  therein ;  with 
other  averments  'to  the  effect  that  by  virtue  of  the  said 
petition  a  special  election  was  called  in  said  town  "K''; 
that  at  said  election  the  said  contemplated  bonds  were 
voted ;  that  the  said  railroad  had  been  constructed  through 
the  said  town^  but  that  the  said  defendant  company  has 
failed  and  refused  to  locate  and  erect  such  depot,  at  or  near 
the  center  of  said  town,  or  upon  said  section  16. 

As  stated  in  the  original  opinion,  there  is  a  large  amount 
of  evidence  tending  to  prove  that  seven  of  the  persons  who 
signed  the  said  petition  were  induced  to  do  so  solely  by  the 
promise  of  persons  representing  said  railroad  company,  that 
the  depot  in  said  town  ^'  K"  would  be  located  at  the  point 
named  in  the  petition  in  this  action.  This  general  proposi- 
tion is  scarcely  denied  or  contested  by  counsel  in  the  brief 
on  the  reargument;  but  they  contend  that  the  persons 
making  these  promises  and  inducements  were  not  author- 
ized to  bind  the  railroad  company  thereby,  and  that  such 
promises  and  agreements  were  not  made  at  such  times  as  to 
become  and  be  a  part  of  the  res  geatce  of  the  signing  of  said 
petition  by  the  said  several  petitioners. 

There  was  evidence  before  the  district  court,  from  which 
it  could  have  found,  and  doubtless  did  find,  that  four  of 
the  signers  to  the  petition,  to-wit,  Wullenwaber,  Sorter, 
Hudson,  and  Barthold,  were  induced  to  sign  the  same  by 
promises  as  to  the  location  of  the  said  depot,  made  directly 
to  them  severally  by  I.  F.  Goehner;  that  one  of  said  sign- 
ers, to-wit,  Fetten,  was  induced  to  sign  the  said  petition 
by  promises  in  relation  to  the  location  of  said  depot  made 
to  him  by  said  I.  F.  Goehner  indirectly  through  his  co- 
petitioner  Wullenwaber;  that  one  of  said  sijgners,  to-wit, 
S^)ahr,  was  induced  to  sign  said  petition  by  promises  in 
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relation  to  the  location  of  said  depot,  made  to  him  by  the 
said  I.  F.  Goehner,  indirectly  through  his  co-petitioners 
WuIIenwaben,  Sorter,  and  Hudson;  and  that  one  of  said 
signers,  to- wit,  Rogge,  was  induced  to  sign  said  petition  by 
promises  made  to  him  by  the  said  I.  F.  Groehner  indirectly 
through  his  co-petitioner  Hudson.     . 

It  is  not  contended  that  the  said  I.  F.  Goehner  had  direct 
authority  from  the  board  of  directors  of  the  defendant  rail- 
road company  to  make  the  said  promises,  or  any  promises, 
to  the  said  signers  or  any  of  them  to  induce  them  to  sign 
the  said  petition,  but  it  is  contended,  and  is  believed,  that 
the  evidence  sufficiently  proves  that  he  was  authorized  by 
the  last-named  defendant,  indirectly,  through  P.  £.  Hall, 
the  superintendent  of  construction  of  the  defendant  railroad 
company,  to  procure  the  signatures  of  a  sufficient  number 
of  the  freeholders  of  the  said  town  "K"  to  the  petition 
for  said  election  for  voting  bonds  and  to  do  the  necessary 
soliciting  and  electioneering  for  the  accomplishing  of  that 
purpose.  Also  that  the  petition  calling  for  said  election, 
and  which  was  afterward  signed  by  the  freeholders  of  said 
town  "K,"  as  hereinbefore  stated,  presented  to  the  county 
lx)ard  of  Seward  county,  and  upon  which  said  election  was 
in  fact  called,  was,  by  the  attorney  of  said  company,  who, 
in  concert  with  the  said  superintendent  of  construction 
was  actively  engaged  in  behalf  of  said  railroad  company 
in  soliciting  and  procuring  the  donation  of  bonds  to  said 
company  by  the  several  towns  upon  the  line  of  its  road  in 
Seward  county,  and  especially  of  town  "K,"  prepared  and 
placed  in  the  hands  of  said  I.  F.  Groehner,  with  authority 
and  instructions  that  he,  solely  or  in  connection  with  W. 
Q.  Dickinson,  procure  the  signatures  of  the  freeholders  of 
said  town  '^K'^  thereto,  and  take  and  use  all  of  the  necessary, 
proper,  and  expedient  steps  and  measures  for  that  pur- 
pose. And  this,  it  is  believed,  conferred  sufficient  authority 
upon  the  said  L  F.  Goehner  to  bind  the  said  defendant 
railroad  company,  by  a  promise  to  the  signers  of  the 
34 
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petition^  or  those  who  would  afterward,  in  consideration 
thereof,  become  signers,  that  a  depot  of  said  road  should 
be  located  at  a  designated  })oint.     It  follows,  I  think,  that 
Mr.  Goehner,  having  authority  as  above  stated,  and  the 
object  to  be  accomplished  being  one  of  taxation  of  private 
property,  yet  nevertheless  was  a  public  township  concern 
in  which  one  individual  voter  could  alone  accomplish  but 
little,  his  authority  was  sufficient  to  operate  through  and 
by  the  aid  of  his  associates,  who  were  his  neighbors,  and 
but  lately  his  fellow  emigrants  from  a  foreign  country. 
The   promises,  therefore,   of  Goehner    made   to   Fetten, 
Spahr,   and   Rogge,  through   Wullenwaber,  Sorter,   and 
Hudson,  were  the  promises  of  the  defendant  railroad  com- 
pany made  indirectly  by  the  superintendent  of  construc- 
tion and  attorney.     I  might  add  that  it  appears  from  the 
evidence  that  many  of  the  signers  of  the  petition  for  the 
election  were  present  at  a  public  meetiug  and  heard  the 
attorney  of  the  railroad  company,  in  a  public  speech,  made 
within  the  general  scope  and  plan  of  the  company's  solici- 
tation of  donations  from   the  several   towns   of  Seward 
county,  and  especially  town  "  K,"  promise  on  the  part  of 
the  railroad  company  that  the  said  company  would  locate 
and  build  a  freight  and  passenger  depot  within  a  half  mile 
from  the  center  of  section  16,  in  said  ^'  K"  town,  in  Sewaid 
county. 

The  appellant  railroad  company  contends,  in  the  brief, 
on  rehearing,  that  the  statements  and  promises  made  to  the 
petitioners,  either  directly  or  indirectly  by  or  through  Groeh- 
ner,  are  no  part  of  the  rea  gesice,  Tn  the  limited  time  at 
my  disposal  I  have  been  unable  to  find  any  case  where  the 
declaration  of  an  agent  has  been  held  to  be  not  of  the  res 
gestcB,  because  made  before  the  final  consummation  of  a 
contract.  And  I  concede  that  in  most  of  the  cases  the  test 
has  been  whether  the  declaration  was  made  at  the  time  or 
80  soon  aft^r  the  transaction  or  event  as  to  forbid  the  oon- 
olusion  that  it  was  made  as  the  result  of  study  or  reflection, 
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and  in  view  of  its  effect  as  evidence.  I  cannot  conceive 
that  a  declaration  made  in  the  course  and  progress  of  a 
negotiatioH  and  for  the  purpose  of  effecting  the  consum- 
mation of  an  agreement^  is  any  the  less  a  part  of  the  res 
gedce  because  of  its  being  made  at  a  previous  interview 
shortly  before  the  one  at  which  such  declaration  or  induce- 
ment resulted  in  the  consummation  of  the  contract. 

It  is  also  contended  that  because  the  petition  was  kept 
in  the  store  of  Mr.  Goehner  and  presented  to  the  signers 
by  Mr.  Dickinson^  the  promises  and  inducements  made 
and  held  out  by  Dickinson  to  procure  signers  to  that  paper, 
cannot  be  considered  a  part  of  the  res  gestcB,  although 
Dickinson  and  Goehner  were  engaged  in  the  common  work 
of  soliciting  petitioners  and  voters  for  the  common  pur- 
pose of  obtaining  the  coveted  donation  by  "K*'  town  to 
the  railroad  company.     I  cannot  agree  to  this  proposition. 

It  is  not  deemed  necessary  to  add  to  what  is  said  in  the 
original  opinion  as  to  the  ratification  and  adoption  on  the 
part  of  the  railroad  company  of  the  means  used  by  the 
persons  acting  as  its  agents,  procurers,  and  promoters,  fur- 
ther than  to  say  that  a  careful  examination  of  the  opinion 
fails  to  cast  a  doubt  upon  it  as  a  correct  exposition  of  the 
law  in  that  respect. 

I  conclude,  therefore,  that  there  is  suiBcient  evidence  in 
the  bill  of  exceptions  to  sustain  the  finding  of  the  trial 
court  that  seven  of  the  fifty-six  signers  of  the  petition, 
upon  which  the  election  for  the  bonds  was  called  in  "  K  " 
town,  were  induced  to  become  such  signers  by  means  of 
the  false,  and  in  law  fraudulent,  representations  of  the  de- 
fendant railroad  company  in  respect  to  the  location  and 
erection  of  the  railroad  depot  in  the  town  of  "K."  This 
number  of  signers  being  eliminated  from  the  petition  leaves 
but  forty-nine  signers,  less  than  the  number  required  by 
statute  to  authorize  the  calling  of  such  election. 

There  is  another  branch  of  the  case  which,  though  not 
treated  in  the  original  opinion,  is  worthy  of  some  notice. 
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It  appears  from  the  evidenoe  that  six  of  the  signers  of  the 
petition,  upon  and  by  virtue  of  which  the  election  for  the 
issuance  and  donation  of  the  railroad  bonds  in  town  ^'E" 
of  Seward  county  was  called  and  held,  to-wit,  Suddith, 
Muir,  Miner,  Pederson,  Schultz,  and  Ebberpacher,  were 
not,  nor  were  either  of  them,  freeholders  of  said  '^K" 
town  at  the  time  or  date  of  the  signing  of  said  petition 
and  the  calling  of  said  election,  and  that  one  of  the 
signers  of  said  petition,  to-wit,  Draper,  was,  at  the  time 
and  date  of  the  placing  of  his  name  to  the  said  petition, 
insane  and  legally  an  inmate  of  the  state  hospital  for  the 
insane,  to  which  he  had  been  l^ally  committed  and  from 
which  he  had  never  been  discharged,  but  was  at  the  time 
in  fact  discharged.  Moreover,  that  he  did  not  sign  the 
said  petition,  but  that  his  name  was  without  authority 
written  thereon  by  a  Mr.  Atwatcr.  Thus  it  appears,  and 
was  evidently  so  found  by  the  trial  court,  that  there  were 
not  to  exceed  forty-two  legal  signers  to  the  said  petition. 
The  jijdgment  of  the  district  court  is  again 

Affirmed. 
Maxwell,  J.,  concurs. 

NoRVAL^  J.,  did  not  sit. 


John  Craio  v.  Henrt  E.  Weitnee. 

[Filed  Novebcbeb  25, 1891.] 

Contract :  Wobk  and  Labor:  Pbbfobmanob.  In  an  action  npoo 
a  oontimct  to  extermin»ie  the  prairie  dogs  apon  a  certain  tract  of 
land,  held,  that  there  had  been  a  anbetantial  oomplianoe  with 
the  terms  of  the  contract  and  that  the  plaintiff  was  entitled  to 
recover. 

Error  to  the  district  court  for  CoIfSeuL  county.    Tried 
below  before  Post,  J. 
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Phelps  &  Sabin,  for  plaintiff  in  error. 
(?eo.  H.  Thomas,  contra. 

Maxwell,  J. 

The  defendant  in  error  brought  an  action  in  the  district 
oonrt  of  Colfax  county  against  the  plaintiff  in  error  upon 
a  cause  of  action  set  forth  in  the  petition  as  follows  : 

"  That  on  or  about  the  27th  day  of  April,  1887,  the 
plaintiff  and  the  defendant  entered  into  an  oral  agreement 
and  contract,  whereby  it  was  contracted  and  agreed  by  and 
between  said  plaintiff  and  defendant  that  said  plaintiff 
should  undertake  the  task  and  work  of  killing,  extermi- 
nating, destroying,  and  banishing  from  a  certain  tract  of 
land  in  Colfax  precinct,  Colfax  county,  Nebraska,  owned 
by  defendant,  a  certain  lot  of  prairie  dogs  which  then  in- 
fested said  land,  and  destroy  and  break  up  the  so-called 
*'  dog  town  ^'  then  being  on  said  land,  and  the  said  defend- 
ant, in  consideration  of  the  performance  of  said  labor  afore- 
said, agreed  to  pay  to  said  plaintiff  the  sum  of  $125. 

**  Second — Soon  after  the  making  of  said  agreement,  to- 
wit,  on  or  about  May  1 ,  1 887,  said  plaintiff  entered  upon 
the  performance  of  said  contract  on  his  part,  and  so  con- 
tinued the  work  until  he  had  killed,  exterminated,  de- 
stroyed, and  banished  said  prairie  dogs  from  said  land 
and  broke  up  and  destroyed  said  dog  town,  and  said  plaint- 
iff had  fully  and  entirely  kept  and  performed  all  the  con- 
ditions of  said  contract  on  his  part  to  be  kept  and  performed 
prior  to  June  1,  1888,  and  before  the  commencement  of 
this  action. 

"Third — At  or  about  the  time  of  the  commencement  of 
said  work  by  plaintiff,  to-wit,  on  or  about  May  1,  1887, 
the  said  defendant  paid  to  said  plaintiff  on  the  said  con- 
tract the  sum  of  $25,  and  thereafter,  to-wit,  on  or  about 
the day  of  »      ,  188 — ,  said  defendant  paid  *o  said 
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plaintiff  on  said  contract  the  further  sum  of  $50,  but  said 
defendant,  though  often  requested  so  to  do,  has  wholly  failed, 
n^lected,  and  refused  to  pay  to  said  plaintiff  the  balance 
due  to  him  on  said  contract,  the  sum  of  $50,  and  there 
now  remains  due  and  unpaid  on  said  contract  from  said 
defendant  to  said  plaintiff  the  sum  of  $50,  with  interest 
thereon  from  the  1st  day  of  June^  1888. 

"  Wherefore  plaintiff  demands  judgment  against  the  de- 
fendant for  the  sum  of  $50,  with  interest  thereon  from 
June  1,  1888,  and  costs  of  suit/' 

To  this  petition  the  defendant  below  answered  as  fol- 
lows: 

''And  now  comes  the  defendant,  and  for  answer  to  the 
petition  of  the  plaintiff  filed  in  the  above  entitled  cause, 
denies  that  t))e  plaintiff  has  fully  kept  and  performed  all 
the  conditions  in  said  contract  on  his  part  to  be  kept  and 
performed. 

"  The  defendant  denies  that  the  plaintiff  has  ever  killed, 
exterminated,  destroyed,  and  banished  said  prairie  dogs 
from  the  land  of  defendant  and  broke  up  and  destroyed 
said  'dog  town,'  but  the  defendant  alleges  that  the  plaintiff 
has  entirely  and  wholly  failed  and  neglected  to  kill  and 
exterminate  said  prairie  dogs  and  destroy  said  'dog  town,' 
and  to  keep  and  perform  his  part  of  said  contract,  and  has 
not  earned  the  consideration  therein  for  said  contract  from 
this  defendant,  and  defendant  denies  that  he  is  indebted  to 
plaintiff  in  any  sura  whatever." 

On  the  trial  of  the  cause  the  jury  returned  a  verdict  in 
favor  of  the  defendant  in  error  for  the  sum  of  $60,  upon 
which  judgment  was  rendered. 

The  case  is  submitted  on  the  question  of  the  suflSciency 
of  the  evidence  to  sustain  the  verdict. 

The  testimony  on  the  part  of  the  defendant  in  error 
tends  to  show  that  there  were  many  prairie  dogs  on  the 
lands  of  the  plaintiff  in  error,  estimated  at  7,000  when 
he  took  the  contract  to  exterminate  them.     All  the  testi- 
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mony  tends  to  show  that  he  has  substantially  performed 
his  contract.  It  is  unnecessary  to  review  the  evidence  at 
length.     The  verdict  and  judgment  are  right  and  are 

Affirmed. 

Thb  other  judges  concur. 


which  alleges  a  liability  of  the  defendant  to  the  plaintiff,  will 
not  take  precedence  of  liens  of  other  creditors  which  have  at- 
tached since  filing  the  original  petition. 

Appeal   from   the  district  court   for   Butler  county 
Heard  below  before  Marshall,  J. 


47    558 


W.  E.  Bauer,  appellee,  v.  D.  M.  Deane  et  al.,       1 38  48? 

APPELLANTS. 

[Filed  November  25,  1891.] 

1.  Attachment:  Liens:  Priority.  The  bank  of  v.,  located  at 
v.,  in  Saunders  county,  received  $1,785  from  D.,  and  iasned  to 
him  a  certificate  of  deposit  signed  by  S.,  the  president.  After- 
wards the  bank  stopped  payment,  when  D.  began  nn  Action 
against  the  bank  in  Butler  county,  and  caused  an  attachment  to 
be  levied  on  certain  personal  property  of  S.  On  the  next  day 
one  B.  began  an  action  by  attachment  against  S.  in  Saunders 
county,  and  the  same  was  levied  on  the  property  previously  lev- 
ied upon  in  favor  of  D.  Heldy  That  the  attachment  of  B.  con- 
stituted the  first  lien  on  the  property. 

%  :  Grounds:  Pleading.    In  this  state  an  action  is  begun 

in  the  district  court  by  filing  a  petition  and  issuing  a  summons 
thereon  which  is  served  on  the  defendant,  and  an  attacbmeut  is 
ancillary  thereto.  Where,  therefore,  the  petition  ouakes  no 
claim  of  liability  against  a  defendant,  stating  no  fact  from  which 
such  liability  may  be  inferred,  there  is  no  ground  of  attachment 
against  him. 

3,  :   Priority:  An  Amended  Petition   afterwaras  filed, 
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Clarh  &  AUeUj  for  appellants: 

As  the  plead] ogs  fail  to  show  the  filing  of  an  affidavit, 
there  was  no  valid  attachment  lien.  (Dakin  o.  Hudson,  6 
CJow.  [N.  Y.],  221 ;  Frary  v.  Dakin,  7  Johns.  [N.  Y.],  75 ; 
Morgan  v.  Dyer,  10  Id.,  161;  Wymau  v.  Mitchell,  1  Cow. 
[N.  Y.],  316;  ais  v.  HUchcook,  6  Wend.  [N.  Y.],  433; 
Stephens  v.  Ely,  6  Hill.[N.  Y.],  607;  Ford  v.  Babooek,  1 
Denio  [N.  Y.],  158;  HaU  v.  Howe,  10  Conn.,  519;  Fm- 
baugh  v,  HaU,  63  III.,  81.)  It  was  necessary  for  the 
plaintiff  that  his  attachment  was  valid  in  every  particular. 
{Thomburgh  v.  Hand,  7  Cal.,  554;  Williama  v,  Eiken- 
berry,  22  Neb.,  211;  Oberfelder  v.  Kavanaugh,  21  Id., 
483-491.)  As  to  the  amended  petition:  Abbott  v.  Pear- 
son, 130  Mass.,  191;  Thompson,  Trials,  sec.  834;  Con- 
nelly V.  Edgerton,  22  Neb.,  83. 

Geo,  P.  Sheesly,  contra,  cited,  as  to  the  amended  peti- 
tion: Waples,  Attachment,  70,  71,  73,  75,  77,  104,  185, 
302,  409,  sec.  219 ;  Patterson  v.  Oulnare,  2  Dis.  [O.],  505; 
Whitney  v.  BruneUe,  15  Wis.,  67;  Bell  v.  HaU,  2  Duvall 
[Ky.],  288 ;  Crouch  v.  O-ouch,  9  la.,  269. .  As  to  the 
priority  of  the  attachment  liens:  Seibert  v.  Switzer,  35  0. 
St.,  661 ;  Endel  v.  Leibrock,  33  Id.,  254;  Pope  v.  Ins.  Co., 
24  Id.,  481;  Kerr  v.  Mount,  28  N.  Y.,  659;  KeUy  v. 
Countryman,  15  Hun  [N.  Y.],  99;  Woodmansee  v,  Rodg- 
ers,  58  How.  Pr.  [N.  Y.],  98 ;  Walker  v.  Roberts,  4  Rich. 
[S.  Car.],  561;  Harding  v.  Harding,  26  Vt.,  487;  Baird 
V.  Williams,  19  Pick.  [Mass.],  381 ;  Peters  v,  Ckmway,  4 
Bush  [Ky.],  566.  As  to  the  agency  of  Mrs.  Scoville: 
Sawyer  v.  Cutting,  23  Vt.,  486,  490;  Cobbett  v.  Hudson, 
15  Q.  B.  [Eng.],  988,  989. 

Maxwell,  J. 

The  plaintiff  filed  a  petition  in  the  district  court  of  But- 
ler county  as  follows : 

"First — That  the  defendant  Daniel  M.  Deane,  on  the 
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21st  day  of  November,  1888,  commenced  an  action  in  the 
district  court  in  and  for  Butler  county,  Nebraska,  against 
the  State  Bank  of  Valparaiso,  F.  A.  Scoville,  and  Greorge 
A.  Crafts,  to  recover  the  sum  of  $1,785  and  interest,  al- 
leged to  be  due  to  the  said  Daniel  M.  Deane  on  a  certifi- 
cate of  deposit  issued  by  said  bank  to  him;  and  the  said 
Daniel  M.  Deane,  at  the  time  of  filing  his  petition  in  said 
action,  caused  an  order  of  attachment  to  be  issued  against 
the  said  defendants  from.the  district  court  of  Butler  county, 
Nebraska,  and  the  said  attachment  was  placed  in  the  hands 
of  the  defendant  Sumner  Darnell,  as  sheriff  of  said  county, 
who,  by  virtue  of  said  attachment,  levied  upon  and  took 
into  his  possession  certain  property,  consisting  of  a  certain 
grain  elevator,  certain  cribs,  certain  corn  and  cobs  taken  as 
aforesaid  as  the  property  of  the  defendant  F.  A.  Scoville, 
and  situate  on  the  grounds  of  the  Fremont,  !Elkhorn  & 
Missouri  Valley  Railroad  Company,  at  D wight,  Richard- 
son township,  Butler  county,  Nebraska. 

**  Second— On  the  22d  day  of  November,  1888,  the 
plaintiff  herein,  W.  E.  Bauer,  commenced  an  action  in  the 
district  court  of  Saunders  county,  Nebraska,  against  the 
said  Frank  A.  Scoville  and  another,  for  the  purpose  of  re- 
covering the  sum  of  $1,409  and  accruing  interest  on  a  cer- 
tain promissory  note  given  by  the  defendants  therein  in 
favor  of  the  plaintiff,  and  caused  an  order  of  attachment  to 
issue  against  the  defendants  therein  from  the  said  district 
court  of  Saunders  county,  said  attachment  being  directed  to 
the  sheriff  of  Butler  county,  Nebraska,  by  virtue  of  which 
said  attachment  the  said  sheriff  levied  upon  and  took  into 
his  possession  the  elevator,  cribs,  corn,  and  cobs  above  de- 
scribed, taken  as  the  property  of  defendant  Frank  A.  Sco- 
ville, for  the  plaintiff  \V.  E.  Bauer,  on  the  said  22d  day  of 
November,  1888,  and  made  due  return  of  the  said  order  of 
attachment;  that  on  the  17th  day  of  September,  1889,  the 
said  plaintiff  recovered  judgment  against  the  defendant 
Frank  A.  Sco\nile  and  another,  in  this  said  action  in  the 
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district  court  of  Saunders  county,  Nebraska,  for  the  full 
amount  claimed  therein,  to-wit,  the  sum  of  $1,432.75,  and 
upon  said  judgment  the  district  court  of  Saunders  connty 
ordered  the  sale  of  all  property  taken  by  virtue  of  the  at- 
tachment in  said  action  as  above  set  forth  for  the  satisfac- 
tion of  said  judgment 

"  Third — That  in  the  above-mentioned  cause  of  Daniel 
M.  Deane  against  Frank  A.  Scoville  and  others  in  the  dis- 
trict court  of  Butler  county  no  legal  service  of  summons 
was  had  on  the  defendant  Frank  A.  Scoville,  on  any  of  the 
said  defendants  therein,  and  that  said  court  had  no  juris- 
diction over  the  said  defendants,  for  the  reason  that  at  the 
lime  of  the  beginning  of  said  action  none  of  the  defendants 
were,  nor  are  they  now,  residents  of  the  said  Butler  oounty, 
and  the  defendant  the  State  Bank  of  Valparaiso  has  at 
no  time  had  a  place  of  business  in  said  Butler  county,  and 
that  said  court  had  no  jurisdiction  to  issue  the  attachment 
in  said  cause;  and  for  the  further  reason  that  the  affidavit  for 
said  attachment  as  made,  signed,  and  sworn  to  by  one  Wm. 
Bays,  as  agent  for  the  said  plaintiflT,  and  filed  on  the  21st 
day  of  November,  1888,  was  not  sufficient  to  authorize  the 
issuance  of  the  said  order  of  attachment;  that  after  the  said 
affidavit  was  filed  and  the  pretended  order  of  attachment  had 
been  issued  thereon,  the  attorneys  for  the  said  plaintifi^,  J.  C. 
Kobberts  and  J.  W.  McLoud,  changed  and  mutilated  the  said 
affidavit  for  attachment,  without  leave  or  knowledge  of  the 
court,  by  interlining  in  the  said  affidavit  the  words  'and 
are  now  non-residents  of  the  state  of  Nebraska,'  and  further 
the  words  *and  the  property  of  the  bank,'  and  the  word< 
'and  the  creditors  of  the  bank,'  and  further  the  words 
*  and  the  property  of  the  bank,'  in  different  places  through- 
out the  body  of  the  said  affidavit,  in  such  manner  as  to 
wholly  change  and  destroy  the  affidavit  and  the  meaning 
and  intent  as  it  existed  at  the  time  the  same  was  filed  as 
aforesaid,  and  that  said  affidavit  was  not  sworn  to  by  the 
plaintiff  or  any  agent  or  attorney  of  his  after  such  altera- 
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at  ion  and  interlineation  as  above  described ;  that  the  affi- 
davit was  80  changed  and  mutilated  as  above  described  after 
the  plaintiff  herein  had  commenced  his  action  against  the 
said  F.  A.  Scoville  and  another  in  the  district  court  of 
Saunders  county  and  the  levying  of  his  said  attachment 
therein^  fraudulently  and  with  the  intent  unlawfully  to  de- 
prive this  plaintiff  of  his  rights  in  said  action  and  under 
his  said  attachment. 

"Fourth— That  on  the  14th  day  of  January,  1889,  a 
pretended  answer,  purporting  to  be  the  answer  of  defend- 
ant Frank  A.  Scoville,  in  the  said  cause  of  Deane  against 
the  said  Scoville  and  others,  was  filed,  which  said  answer 
pretended  to  admit  all  the  allegations  of  the  petition  of 
the  plaintiff,  and  set  up  no  allegation  of  defense  whatever 
to  the  action  of  the  said  Deane,  upon  the  filing  of  which 
the  said  district  court  of  Butler  county,  considering  the  said 
answer  as  the  appearance  of  the  said  Frank  A.  Scoville, 
and  depending  upon  the  admission  contained  in  said  answer, 
and  upon  said  admissions  alone,  taking  no  further  testimony 
in  that  behalf,  rendered  judgment  against  the  said  Frank 
A.  Scoville  in  favor  of  the  said  plaintiff  Daniel  M.  Deane, 
and  upon  said  judgment  ordered  that  the  property  therein 
attached  be  sold  and  the  proceeds  applied  to  the  satisfac- 
tion of  said  judgment.  The  plaintiff  herein  alleges  that 
the  said  pretended  answer  was  not  the  answer  of  the  de- 
fendant Frank  A!  Scoville,  but  was  filed  by  one  Flora 
E.  Scoville,  wife  of  the  said  Frank  A.  Scoville;  that 
the  said  Flora  E.  Scoville  was  not  the  agent  of  the 
said  Frank  A.  Scoville  for  the  purpose  of  making  an  ap- 
pearance and  filing  said  answer  for  him,  and  had  no 
authority  whatever  to  answer,  or  in  any  way  to  appear  for 
the  said  Frank  A.  Scoville  in  the  said  cause,  and  knew  she 
had  no  such  authority;  that  the  said  pretended  answer  was 
filed  by  the  fraud  and  fraudulent  representations  of  the 
said  Flora  E.  Scoville  to  be  the  authorized  agent  of  the 
said  Frank  A.  Scoville;  that  the  said  j)retended  an5>wer 
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was  indorsed  by  S.  H.  Steele  &  Bro.,  as  the  attorneys  of 
the  said  Frank  A.  Scoville  in  said  action ;  that  the  said 
pretended  answer  was  procured  to  be  filed  by  the  fraud  and 
fraudulent  collpsion  of  the  said  attorneys  for  the  said 
plaintiff  Daniel  M.  Deane,  Robberts  and  McLoud  and  one 
Allen,  of  Valparaiso,  Nebraska,  and  Flora  £.  Scoville, 
aforesaid,  and  the  said  Daniel  M.  Deane;  that  answer  was 
written  and  prepared  by  the  said  Daniel  M.  Deane;  that 
the  said  Allen,  acting  for  the  said  Deane  as  aforesaid,  pre- 
sented the  same  to  the  said  Flora  E.  Scoville  and  frauda- 
leutly  procured  her  signature  and  verification  thereto ;  that 
the  said  J.  C.  Bobberts,  fraudulently,  and  acting  in  collus- 
ion and  connivance  with  the  said  Daniel  M.  Deane,  Flora 
E.  Scoville,  and  said  Allen,  procured  the  consent  of  the 
said  S.  H.  Steele  &  Br6.,  upon  the  written  request  of  the 
said  Flora  £.  Scoville,  to  indorse  the  said  pretended  answer* 
as  attorneys  for  the  said  Frank  A.  Scoville;  that  the  said 
S.  H.  Steele  &  Bro.  were  not  the  attorneys  for  the  said 
Frank  A.  Scoville  and  had  no  authority  whatever  to  ap- 
pear for  him  in  said  cause,  and  only  made  such  appearance 
by  fraud,  collusion,  and  connivance  as  aforesaid,  for  the 
purpose  of  defeating  the  plaintiff  herein  and  depriving  him 
of  his  rights  under  his  said  action  and  attachment;  that 
upon  the  said  14th  day  of  January,  1889,  a  pretended 
answer,  purporting  to  be  the  answer  of  the  defendant  the 
State  Bank  of  Valparaiso  to  the  petition  of  the  said  Dan- 
iel M.  Deane,  the  plaintiff  therein,  which  said  answer  pur- 
ported to  admit  all  the  allegations  of  the  said  petition,  and 
set  up  no  allegation  of  defense  thereto;  that  the  same  was 
signed  and  verified  by  one  H.  E.  Rice  and  indorsed  by  S. 
H.  Steele  &  Bro.  as  attorneys  for  said  State  Bank  of  Val- 
paraiso; that  the  said  H.  E.  Rice  had  no  authority  or  power 
to  appear  as  aforesaid ;  that  the  said  S.  H.  Steele  &  Bro. 
were  not  the  attorneys  for  the  defendant  the  State  Bank  of 
Valparaiso,  but  were  procured  to  so  indorse  said  answer  by 
the  fraud  and  collusion  of  said  Robberts,  Rice,  and  Deane; 
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that  the  said  answer  was  filed  by  the  fraud  and  fraudulent 
collusion  of  the  said  Daniel  M.  Deane^  J.  C.  Bobberts,  and 
H.  E,  Rice,  acting  and  conspiring  together  to  defeat  the 
plaintiff  herein  and  deprive  him  of  his  rights  under  his 
action  and  attachment  as  aforesaid ;  that  the  said  district 
Gourt^  relying  on  the  admissions  of  said  answer  as  the  an- 
swer of  the  said  State  Bank  of  Valparaiso,  and  taking  no 
further  testimony  whatever^  rendered  judgment  against  the 
defendant  therein. 

"  Fifth — That  an  order  of  sale  of  the  attached  property, 
as  hereinbefore  set  forth^  has  been  issued  from  the  district 
court  of  Butler  county  for  the  satisfaction  of  the  judgment 
of  the  said  Deane  against  the  said  Frank  A.  Scoville,  so 
fraudulently  procured  as  aforesaid^  and  that  said  order  was 
placed  into  the  hands  of  the  defendant  Sumner  Darnell, 
as  sheriff  of  Butler  county^  and  was  by  him  advertised  to 
be  sold  on  the  12th  day  of  March^  1889;  that  the  said 
property  was  sold  by  the  said  sheriff  after  the  beginning  of 
this  action,  and  the  proceeds  of  said  sale  are  now  in  the 
hands  of  said  sheriff  as  per  stipulation  of  parties  hereto 
and  now  on  file  in  this  cause. 

'^  Sixth — By  reason  of  the  fraud  and  collusion  of  the 
above  named  persons  as  hereinbefore  set  forth,  the  plaintiff 
herein  has  been  deprived  of  his  rights  under  his  said  action 
and  attachment.  , 

^'Wherefore  the  plaintiff  prays  that  the  said  Daniel  M. 
Deane  be  forever  enjoined  from  executing  said  judgment, 
or  proceeding  upon  said  order  of  sale  as  against  the  rights 
of  this  plaintiff  as  hereinbefore  set  forth,  and  that  the  pro- 
ceeds of  the  said  stipulated  sale  l)e  ordered  to  be  paid  by 
the  said  Sumner  Darnell,  as  sheriff,  into  the  district  court 
of  Saunders  county,  Nebraska,  to  be  applied  to  the  satis- 
faction of  the  judgment  of  this  plaintiff  therein  as  above 
set  forth,  and  for  such  other  and  further  relief  as  may  be 
just  and  equitable.^' 

To  this  petition  the  defendant  Deane  filed  an  answer  as 
follows : 
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"Comes  now  the  defendant  Daniel  M.  Deane,  and  an- 
swering the  petition  of  the  plaintiff,  admits  that  he  com- 
meneed  an  action  in  the  district  court  of  Butler  county  on 
the  21st  day  of  November,  1888,  against  Frank  A.  Sco- 
ville,  Geo.  A.  Crafts,  and  the  State  Bank  of  Valparaiso, 
to  recover  the  sum  of  $1,785;  admits  that  he  caused  an 
order  of  attachment  to  be  issued  therein  and  levied  on  the 
said  elevator  on  said  day ;  admits  that  the  plaintiff  com- 
menced an  action  against  Frank  A.  Scoville  in  the  district 
court  of  Saunders  county  on  the  22d  day  of  November, 
1888,  and  caused  an  order  of  attachment  issued  therein  to 
be  levied  on  said  elevator;  admits  that  the  answer  of 
Frank  A.  Scoville  to  the  action  of  the  defendant  herein 
was  filed  on  the  14th  day  of  January,  1889,  and  tliat  said 
S.  H.  Steele  appeared  for  him  as^his  attorney;  admits 
that  said  Flora  £.  Scoville  verified  such  answer  as  his 
agent;  admits  that  on  said  day  the  answer  of  the  State 
Bank  of  Valparaiso  was  filed  and  that  it  was  verified  by 
H.  E.  Rice,  and  that  said  Steele  appeared  as  the  attorney 
for  said  bank;  admits  that  said  Darnell  advertised  and 
sold  said  elevator  by  an  order  of  sale  issued  on  this  defend- 
ant's judgment. 

"  Second — And  the  defendant  denies  each  and  every  al- 
legation in  said  petition  contained,  except  above  admitted. 

"Third — That  the  attachment  caused  by  him  to  be  levied 
on  said  property  on  the  21st  day  of  November,  1888,  was 
a  legal  and  valid  attachment ;  that  a  proper  and  sufficient 
affidavit  for  the  issuance  of  said  attachment  was  filed  in 
said  court. 

'^  Fourth — That  he  obtained  legal  service  in  said  action  on 
said  Frank  A.  Scoville,  by  publication,  that  said  notice  was 
in  legal  form  and  published  in  the  David  City  Trnbunej  a 
newspaper  of  general  circulation  in  said  county,  four  weeks, 
the  first  publication  being  on  the  6th  day  of  December, 
1888,  and  the  last  on  the  27th  day  of  December,  1888; 
that  the  proper  affidavit  therefor  was  filed  in  said  court 
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before  said  notioe  was  published ;  that  the  court  obtained 
jurisdiction  over  the  said  Frank  A.  Scoville  being  an  ab- 
sconding debtor^  non-resident. 

"  Fifth— That  the  iaid  Flora  E.  Scoville  was  the  agent 
of  said  Frank  A.  Scoville,  authorized  by  him  to  prepare 
and  verify  said  answer,  and  to  appoint  said  Steele  an  at- 
torney to  appear  for  him  in  said  action,  and  that  she  did  so 
by  virtue  of  said  authority ;  that  the  court  therefore  ac- 
quired jurisdiction  over  said  Frank  A.  Scoville  by  said 
appearance.  ^ 

"Sixth — That  said  H,  E.  Rice  was  duly  authorized  by 
the  State  Bank  of  Valparaiso  to  sign  and  verify  said  an- 
swer ;  that  the  said  Steele  was  authorized  to  appear  as  at- 
torney for  said  bank. 

"  Seventli — As  a  further  defense,  defendant  alleges  that 
the  plaintiff^s  attachment  on  said  elevator  is  illegal  and 
invalid ;  that  it  was  issued  in  an  action  commenced  in 
Saunders  county  against  Frank  A.  Scoville;  that  said 
Scoville  was  then  a  non- resident  and  no  service  was  had 
on  him  except  by  leaving  a  summons  at  his  last  place  of 
residence ;  that  such  pretended  service  is  no  service  and  con- 
ferred no  jurisdiction  on  said  court  over  said  Scoville,  and 
the  attachment  therefore  levied  void. 

"  Wherefore  defendant  prays  that  said  action  may  be 
dismissed  and  the  injunction  dissolved.'^ 

The  reply  is  a  general  denial.  • 

On  the  trial  of  the  cause  the  court  rendered  a  decree  as 
follows : 

"Now  on  this  8th  day  of  August,  A.  D.  1890,  the  same 
being  a  day  of  the  May  term,  1890,  of  the  district  court 
of  Butler  county,  this  cause  came  on  to  be  heard  upon  the 
pleadings  and  the  evidence,  and  was  submitted  to  the  court, 
on  consideration  whereof  the  court  finds  upon  issue  joined 
in  favor  of  the  plaintiff  as  to  the  proceeds  of  the  sale  of 
.the  elevator  in  question,  and  in  favor  of  the  defendants  as 
to  the  proceeds  of  the  sale  of  the  cribs,  corn,  and  cobs  in 
question. 
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'*  It  is  therefore  considered  by  the  ooart  that  the  defend- 
ant Daniel  M.  Deane  be,  and  hereby  is,  perpetually  enjoined 
from  executing  his  judgment  in  said  district  court  of  But- 
ler county  against  F.  A.  Scoville,  George  A.  Crafts,  and 
the  State  Bank  of  Valparaiso,  and  from  proceeding  upon 
the  order  of  sale  of  attached  property  therein  as  against 
the  rights  and  interests  of  the  plaintiff  herein  upon  his 
attachment  as  to  the  elevator  named  in  said  attachment  and 
order  of  sale,  and  that  the  defendant  Sumner  Darnell,  as 
sheriff  of  Butler  county,  be,  and  the  said  defendant  sheriff 
hereby  is,  perpetually  enjoined  from  proceeding  on  said 
order  of  sale  in  favor  of  the  defendant  Deane;  and  it  ap- 
pearing to  the  court  that  the  proceeds  of  the  sale  of  said 
elevator,  as  per  stipulation  on  file  in  this  action,  is  the  sum 
of  |450|  and  that  said  sum  is  in  the  hands  of  said  defendant 
Darnell,  as  sheriff,  it  is  therefore  by  the  court  ordered  that 
the  defendant  Darnell,  as  sheriff,  pay  the  said  sum  of  |450 
into  the  district  court  of  Saunders  county,  to  be  applied  to 
the  payment  of  the  plaintiff's  judgment  therein  against  F. 
A.  Scoville  and  E.  W.  Scoville. 

''It  is  further  ordered  that  the  injunction  herein  as  re- 
gards the  cribs,  corn,  and  cobs  in  question  be,  and  the  same 
hereby  is,  dissolved,  and  that  each  party  hereto  pay  costs 
made  by  and  for  himself  herein.'' 

In  November,  1888,  the*  Bank  of  Valparaiso  was  an 
institution  doing  business  at  Valparaiso,  in  Saunders 
county,  with  F.  A.  Scoville  as  president  and  George  A. 
Crafts  as  cashier,  both  residing  in  Saunders  county.  Dan- 
iel M.  Deane  had  deposited  the  sum  of  $1,785  in  that 
bank,  taking  therefor  the  usual  certificate  of  deposit,  signed 
by  Scoville  as  president 

W.  E.  Bauer,  the  plaintiff  herein,  had  dealings  with 
Scoville  as  an  individual,  in  the  course  of  which  Scoville 
became  indebted  to  htm  in  the  sum  of  $1,409  on  a  prom- 
iBBory  note.  Matters  stood  thus  on  the  20th  day  of  No-* 
vember,  1888|  at  which  time  the  bank  oeased  doing  bosi- 
ness. 
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On  the  21st  day  of  November,  Deane  commenoed  an 
action  in  Butler  coanty.  He  set  forth  his  cause  of  action 
as  follows : 

"  Daniel  M.  Deane, 

V. 

The  Bank  op  Valparaiso  and  F.  A. 

SOOVILLE  AND  GeO.  A.  CrAFTS. 

"The  plaintiff  complains  of  the  defendants  and  says  that 
on  the  4th  day  of  October,  1888,  the  plaintiff  loaned  the 
defendant  the  sum  of  $1,785,  at  defendant's  special  instance 
and  request,  and  at  the  same  time  the  defendant  executed 
and  delivered  to  plaintiff  a  certificate  of  deposit  in  words 
and  figures  as  follows : 

'"|1,785.  Bank  OP  Valparaiso. 

"  ^  Valparaiso,  Neb.,  Oct.  4,  '88. 
^^'D.  M.  Deane  deposited  in  this  bank  seventeen  hundred 
and  eighty^five  dollars,  payable  to  the  order  of  himself  on 
return  of  this  certificate^  properly  indorsed,  with  interest 
at  ten  per  cent.  F.  A.  Scoville,  Pres't^ 

"  No  part  of  said  certificate  has  been  paid  out,  and  there 
is  now  due  and  payable  from  defendants  to  this  plaintiff 
the  sum  of  $1,785,  with  ten  per  cent  from  October  4, 1888. 
Wherefore  plaintiff  prays  for  judgment  against  defendant9 
for  the  sum  of  $1,785,  with  ten  per  cent  interest  from  Oc- 
tober 4^  1888,  until  paid,  with  costs  of  suit." 

He  also  sued  out  an  attachment,  filing  an  affidavit  there- 
for. 

On  the  30th  day  of  November,  1888,  an  amended  peti- 
tion was  filed.  That  action  was  prosecuted  to  judgment, 
with  order  of  sale,  and  it  is  that  judgment  and  order  of  sale 
that  the  plaintiff  herein  seeks  to  have  declared  subject  to 
his. 

The  petition,  filed  November  21,  1888,  made  but  one 

party  defendant,  viz.,  the  Bank  of  Valparaiso.     It  is  true 

the  title  of  the  case  runs  "  Daniel  M.  Deane  v.  State  Bank 

of  Valparaiso,  F.  A.  Scoville,  and  George  A.  Crafts,'^  but 

35 
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the  l)ody  of  the  petition  sets  forth  a  cause  of  action  against 
the  bank  alone,  Scoville  being  mentioned  only  as  signing 
the  certificate  of  deposit  as  president  of  the  bank,  and 
Crafts  not  at  all.  It  is  not  a  cause  where  the  allegations 
as  to  the  liability  of  the  defendants  named  are  insufficient, 
but  where  no  such  all^ations  are  contained  in  the  plead- 
ing. This  being  so,  the  filing  of  an  amended  petition 
which  contains  the  proper  allegations  was  equivalent  to 
bringing  in  new  parties,  and  no  lien  could  be  obtained 
against  their  pro{)erty  until  an  action  was  in  fact  instituted 
against  them.  The  defect,  however,  was  supplied  in  the 
amended  petition  of  November  30. 

The  elevator,  cribs,  etc,  were,  so  far  as  appears,  the  per- 
sonal property  of  Scoville,  and  did  not  belong  to  the  bank, 
and,  so  far  as  appears,  were  not  liable  to  sale  upon  an  exe- 
cution issued  against  the  bank,  although  perhaps  the  prop- 
erty might  be  liable  in  subsequent  proceedings.  In  this 
state  an  action  is  b^un  in  the  district  court  by  filing  a 
petition  which  should  show  a  liability  of  the  defendant  to 
the  plaintiff.  If  there  are  no  all^tions  tending  to  show 
such  liability,  there  is  nothing  to  which  the  attachment 
can  apply.  The  plaintiff  brought  his  action  in  Saunders 
county,  where  the  bank  was  located  and  where  Scoville 
had  resided.  His  attachment  was  levied  upon  the  prop- 
erty in  dispute,  based  upon  a  subsisting  cause  of  action 
against  Scoville  stated  in  his  petition,  and  his  lien  is  prior 
in  point  of  time  to  that  of  the  defendant,  as  his  lien  against 
Scoville  dates  from  the  time  of  filing  the  amended  petition. 
On  some  points  there  is  a  conflict  in  the  evidence  that  we 
do  not  care  to  discuss,  and  it  is  unnecessary  to  decide 
whether  or  not  the  defendant  should  have  brought  his  ac- 
tion in  Saunders  county. 

There  is  no  error  apparent  in  the  record  and  the  judg- 
ment is 

AFFIBtfBD. 

The  other  judges  concur. 


J 
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Henry  Naoel  v.  Loomis  &  Gill. 

[FiLSD  November  25, 1891.] 

1.  Attachment :  Affidavit  of  Non-Resident.  The  words  **  not 
a  resident  of  the  state  "  and  *'  a  non-resident  of  the  state"  mean 
the  same  thing,  and  where  an  affidavit  for  an  attachment  shows 
that  the  defendant  is  a  non-resident  of  the  state,  no  undertak- 
ing is  necessary. 

%    :   JuBisDionoN:   Judgment.    In   case  of  constractive 

service  based  on  attachment  of  the  debtor's  property  the  judg-. 
ment  in  form  is  against  the  debtor,  the  defendant,  although  the 
power  of  the  court  in  that  case  can  only  be  exercised  over  the 
property  or  money  of  the  debtor  within  its  Jurisdiction,  unless 
there  is  an  appearance  by  the  defendant 

Error  to  the  district  court  for  Clay  county.  Tried 
below  before  Morris,  J. 

O.  W.  Bemi8,  and  E.  E,  Hdirgrove,  for  plaintiff  in  error. 

John  M,  Rfigany  contra. 

Maxwell,  J. 

The  plaintiff  brought  an  action  before  a  justice  of  the 
peace  by  attachment  against  the  defendants,  who  were  non- 
residents, and  recovered  a  judgment  for  the  sum  of  $102.46 
and  costs  and  an  order  for  the  application  of  certain  funds 
to  the  payment  of  the  judgment.  The  case  was  taken 
on  error  to  the  district  court  where  the  judgment  of  the 
justice  was  reversed.  The  following  is  the  transcript  of 
the  justice: 

"  Henry  Nagel 

t?. 
Loomis  &  Gill 

"July  15,  1887,  plaintiff  filed  his  bill  of  particulars, 
wherein  he  claims  of  the  defendant  the  sum  of  (102.45  for 
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work  and  labor  done  and  material  furnished  to  defendants. 
Plaintiff  also  filed  the  following  affidavit: 

" '  State  op  Nebraska, 


Clay  County.       ^^' 


} 


"*  Before  T.  Weed,  Justice  of  the  Peace  for  Sutton  Precinct 
" '  Henby  N aoel 

Loomis  &  Gill,  first  names  unknown. 

*'  ^  Plaintiff,  first  being  duly  sworn,  deposes  and  says  that 
he  has  good  reason  to  believe  an4  does  believe  that  the  St 
Joseph  &  Grand  Island  Railroad  Ck)mpanj,  a  corporation 
doing  business  in  Clay  county,  Nebi*aska,  and  the  Kansas 
City  &  Omaha  Railroad  Company,  a  company  doing  busi- 
ness in  Clay  county,  and  within  said  county  of  Clay,  has 
property  of  said  defendant  in  their  possession,  to-wit,  a  large 
amount  of  money,  and  also  that  said  railroad  companies 
above  mentioned  are  indebted  to  said  Loomis  &  Gill  to  an 
amount  unknown  to  affiant  Henry  Naqel. 

^''Subscribed  in  my  presence  and  sworn  to  before  me 
this  15th  day  of  July,  1887.  T.  Weed, 

**^  Justice  of  the  Fea/se.^ 

''Issued  summons  and  order  of  attachment,  returnable 
July  20,  at  10  A.  M.,  and  placed  the  same  in  the  hands 
of  Daniel  Cronin,  a  constable  of  Clay  county,  who  made 
return  as  follows : 

" '  I  hereby  certify  that  on  July  16,  1837, 1  served  on 
the  managing  agent  of  the  St  Joseph  &  Grand  Island 
Railroad  Company,  at  their  principal  place  of  business  in 
Clay  county,  Nebraska,  the  original  summons,  by  handing 
O.  G.  Burrows,  said  managing  agent,  the  same  in  writing, 
and  the  within  is  a  true  copy  of  said  summons. 

"'I  served  also  a  true  copy  of  the  order  of  attachment 

*'  'Daniel  Cronik, 
"'CbTwtoife.' 

"July  20,  1887,  10  A.  M.,  O.  G.  Burrows  appeared  as 
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garnished  agent  for  the  said  railroad  company  and  under 
oath  answered  the  following  questions: 

''  Q.  Are  you  the  agent  of  the  St.  Joseph  &  Grand 
Island  R.  R.  Co.  at  Sutton  ? 

"A.  I  am. 

'^  Q.  Is  that  company  indebted  to  Loomis  &  Gill  in  any 
sum? 

"A.  We  believe  we  are  indebted  to  them  about  (1^500. 

''It  appearing  from  the  answer  of  the  St.  Joseph  & 
Grand  Island  Railroad  Company  that  they  have  personal 
property,  to-wit,  money,  of  Loomis  &  Gill,  defendants,  in 
their  possession  liable  to  attachment  in  this  case,  it  is 
hereby  ordered  that  the  St.  Joseph  &  Grand  Island  Rail- 
road Company  pay  into  court  said  sum  of  $102.45  and 
these  costs,  or  give  a  bond  for  its  safe  keeping.  It  also 
appearing  that  the  summons  issued  cannot  be  served  on  the 
defendants  in  this  county,  this  cause  is  continued  until 
August  30,  1887,  at  10  A.  M.,  for  the  purpose  of  publica- 
tion, and  such  notice  and  affidavit  are  hereto  attached. 

''August  30,  1887,  10  A.  M.  This  caiisc  came  on  for 
hearing,  upon  the  plaintiff's  bill  of  particulars  and  the 
evidence.  Henry  Nagel  sworn  and  testified  in  the  case, 
and  on  consideration  whereof  I  find  there  is  due  from  the 
defendant  to  the  plaintiff  the  sum  of  $102.45.  It  is  there- 
fore considered  by  me  that  Henry  Nagel,  plaintiff,  recover 
from  Loomis  &  Gill,  defendants,  the  said  sum  of  $102.45, 
and  his  costs,  taxed  at  $9.75,  making  a  total  of  $112.20. 

"Judgment  rendered  this  30th  day  of  August,  1887. 

"  T.  Weed, 
"  Justice  of  the  Peace.'^ 

We  find  also  the  following  affidavit; 

"Henry  Nagel "j 

Loomis  &  Gill.  J 

*'  State  op  Nebraska,  1 
Clay  County.        j 

"Henry  Nagel,  being  first  duly  sworn,  deposes  and  says 
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that  he  is  the  plaintiff  in  the  above  entitled  action,  and  the 
claim  in  said  action  is  on  contract  for  labor,  work,  and 
materials  furnished  defendants ;  that  the  said  claim  is  just 
and  this  affiant  believes  that  the  said  plaintiff  ought  to  re- 
cover the  sum  of  $102.45  thereon. 

'^Affiant  further  says  that  the  defendants  are  not  resi- 
dents of  the  state  of  Nebraska,  and  have  absconded  to  the 
the  state  of  Missouri;  and  further  this  affiant  says  not 

^' Henry  Nagel, 

^'  Subscribed  in  my  presence  and  sworn  to  before  me  this 
16th  day  of  July,  A.  D.  1887.  T.  Weed, 

"  Justice  of  the  Peace." 

The  attorney  for  the  defendants  in  error  has  filed  do 
brief,  so  that  we  are  left  in  doubt  as  to  the  points  on  which 
he  relies. 

"  Section  925  of  the  Code  provides :  "  The  plaintiff  shall 
have  an  order  of  attachment  against  the  property  of  the 
defendant,  in  a  civil  action  before  a  justice  of  the  peace, 
for  the  recovery  of  money  before  or  after  the  commence- 
ment thereof,  when  there  is  filed  in  his  office  an  affi- 
davit of  the  plaintiff,  his  agent,  or  attorney,  showing  the 
nature  of  the  plain  tiff  ^s  claim,  that  it  is  just,  the  amount 
which  the  affiant  believes  the  plaintiff  ought  to  recover, 
and  the  existence  of  some  one  or  more  of  the  following 
particulars :  First,  that  the  defendant,  or  one  of  the  several 
defendants,  is  a  foreign  corporation,  or  is  a  non-resident  of 
the  state ;  or  second,  has  absconded,  with  intent  to  defraud 
his  creditors;  or  third,  has  left  the  county  of  his  residence 
to  avoid  the  service  of  a  summons ;  or  fourth,  so  conceals 
himself  that  a  summons  cannot  be  served  upon  him;  or 
fifth,  is  about  to  remove  his  property,  or  a  part  thereof, 
out  of  the  county,  with  the  intent  to  defraud  his  creditors; 
or  sixth,  is  about  to  convert  his  property,  or  a  part  thereof, 
into  money,  for  the  purpose  of  placing  it  beyond  the  reach 
of  his  creditors ;  or  seventh,  has  property  or  rights  iu  ac- 
tion which  he  conceals ;  or  eighth,  has  assigned,  removed, 
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or  disposed  of,  or  is  about  to  dispose  of,  his  property,  or  a 
part  thereof,  with  intent  to  defraud  his  creditors ;  or  ninth, 
fraudulently  contracted  the  debt,  or  incurred  the  obligation 
for  which  suit  is  about  to  be  or  has  been  brought.  When 
the  defendant  is  a  foreign  corporation  or  a  non-resident  of 
the  state,  the  attachment  shall  not  be  granted,  unless  the 
claim  is  for  a  debt  or  demand  arising  upon  contract,  judg- 
ment, or  decree." 

Section  926  provides:  "When  the  ground  of  attach- 
ment is  that  the  defendant  is  a  foreign  corporation,  or  a 
non-resident  of  the  state,  the  order  of  attachment  may  be 
issued  without  an  undertaking,  but  in  all  other  cases  the 
order  of  attachment  shall  not  be  issued  by  the  justice  until 
there  has  been  executed  in  his  ofSce,  by  one  or  more  suffi- 
cient sureties  of  the  plaintiff,  to  be  approved  by  the  justice, 
an  underta^king  not  exceeding  double  the  amount  of  the 
plaintiff's  claim,  to  the  effect  that  the  plaintiff  shall  pay  the 
defendant  all  damages  which  he  may  sustain  by  reason  of 
the  attachment,  if  the  order  be  wrongfully  obtained." 

It  does  appear  from  the  record  that  the  defendants  were 
non-residents  of  the  state.  It  is  true  the  exact  language 
of  the  statute  is  not  employed,  but  the  meaning  is  the 
same.  No  undertaking  is  required  where  the  defendant 
is  a  non-resident  of  the  state. 

Objection  seems  to  be  made  against  the  form  of  the 
judgment,  that  it  is  rendered  against  the  defendants.  This 
is  the  proper  mode  of  rendering  judgment:  The  debt  is 
charged  and  proved  against  the  defendant  and  a  certain 
sum  found  due,  whereupon  the  court  renders  judgment 
against  the  debtor,  the  defendant,  and  orders  a  sale  of  the 
attached  property,  or  the  payment  of  the  money  held  by 
the  garnishee.  The  form  of  the  judgment  is  not  changed 
by  the  mode  of  service,  except  that  it  should  appear  that 
the  service  is  constructive,  and,  therefore,  cannot  be  the 
foundation  of  an  action  in  anotiier  state,  and  the  power  of 
the  court  is  exhausted  when  the  property  of  the  debtor 
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within  its   jurisdiction   is   applied   upon   the   judgment. 
(Orowell  V.  Johnson^  2  Neb.,  166.) 

It  is  evident  that  the  justice  was  fully  warranted  in  all 
his  proceedings,  and  there  is  no  material  error  therein. 
The  judgment  is  reversed  and  the  cause  remanded  for  fur- 
ther proceedings. 

Reversed  akd  bemanded. 

The  other  judges  concur. 


Fanny  C.  Walker  v.  E.  A.  Wondeblick  et  al. 

[Filed  Novembek  25, 189  L] 

1.  Executions:  Wrongful  Levy:  Officeb's  Bondsmen  Lu- 
BLB.  Where  an  officer  with  process  against  the  propertj  of  A 
seizes,  by  yirtae  thereof,  the  property  of  B,  he  is  gailty  of  official 
misoondnct  for  which  he  and  his  sureties  are  liable  on  his  offldal 
bond. 


2.  :  :  Plaintiff  Liable  FOB  DiBEOTiNO.    Where  the 

the  goods  of  B  were  wrongfully  levied  upon  and  sold  on  an  ex- 
ecution and  attachment  against  A,  and  the  plaintiffs  in  those  ac- 
tions directed  the  levy  and  sale  and  indemnified  the  officer,  tbej 
are  jointly  liable  with  him  and  his  sureties  for  the  wrong. 

Error  to  the  district  court  for  Gage  county.  Tried  be- 
low before  Appelqet,  J. 

A.  Hardy,  for  plaintiff  in  error,  cited  •  Shaw  r.  Row- 
land, 32  Kan.,  154;  Freeman,  Executions,  sec.  273;  Cox 
V.  Hall,  18  Vt.,  191 ;  Petei^aon  v.  Foli,  67  la.,  402;  Mc- 
Mannus  r.  Lee,  43  Mo.,  206;  Clark  v.  Bales,  15  Ark., 
452;  Williams  v.  Sheldon,  10  Wend.  [N.  Y.],  654;  Mc- 
Intyre  r.  Green,  36  Ga.,  48 ;  Vosburgh  r.  Moak,  1  Cash. 
[Mass.],  453;  Williamson  v.  Fischer,  50  Mo.,  198;  7\*mer 
V.  Killian,  12  Neb.,  580;  Noble  v.  Himeo,  Id.,  193. 

J.  A,  Vanoisdel,  and  T.  F.  Burhe,  co)<^/a,  cited :  Hall  v. 
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SniUh,  14  Bush  [Ky.],  604 ;  11  Am.  &  Eiig.  Ency.  Law, 
1015,  note  3,  and  cases  cited;  Dicey,  Parties  to  Actions, 
431 ;  Bliss,  Code  PI.,  sec.  83. 

Maxwell,  J. 

The  plaintiff  brought  an  action  in  thedistrict  court  of  Gage 
county  against  the  defendants.     Her  petition  is  as  follows: 

•*  First — That  prior  to  the  5th  day  of  December,  1889, 
the  defendant  E.  Wonderlick  had  been  duly  chosen  cou- 
stable  in  and  for  Blue  Springs  township,  in  Gage  county, 
Nebraska,  and  on  the  8th  day  of  January,  1890,  filed  his 
official  bond,  duly  approved  by  the  board  of  supervisors  of 
said  county,  with  the  county  clerk  of  said  county,  with  the 
defendants  Lewis  Borngasser,  George  Poffetfbargcr,  and 
George  B.  Johnson  as  his  sureties  thereon;  a  duly  certified 
copy  of  his  said  bond  is  hereto  annexed,  marked  ^A'  and 
made  a  part  hereof;  said  Wonderlick  then  duly  qualified 
as  and  become  a  constable  in  and  for  said  county,  and  at 
the  time  hereinafter  mentioned  was  an  acting  constable  in 
and  for  said  county  ;  that  thereafter,  and  on  and  prior  to 
the  18th  day  of  February,  1890,  this  plaintiff  owned  in  her 
own  right  and  was  in  possession  of  a  stock  of  groceries  and 
the  fixtures  necessary  to  carrying  on  a  grocery  store  and 
a  grocery  business,  and  the  .same  then  being  in  a  grocery 
store  in  the  city  of  Blue  Springs  aforesaid ;  that  the  said 
stock  of  groceries  and  fixtures  was  then  of  the  value  of 
$5ll.37;  that  the  annexed,  marked  ^  B,'  is  a  true  and  cor- 
rect inventory  of  said  goods,  and  the  values  set  opposite  the 
several  items  true  and  correct  values  of  the  same  at  that 
time;  that  on  said  18th  day  of  February  the  plaintiff  was 
engaged  in  and  carrying  on  the  business  of  a  retail  grocer 
with  said  goods  in  said  store  in  Blue  Springs  aforesaid  and 
had  a  fair  trade  in  her  business ;  that  on  said  18th  day  of 
February  the  defendant  Wonderlick,  acting  by  virtue  of 
his  office  as  such  constable,  wrongfully  seized  and  took 
into  his  possession  all  of  the  said  goods  and  fixtures  of  the 
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plaintiff,  under  an  order  of  attachment  in  favor  of  said 
Blue  Springs  Bank,  and  against  one  S.  T.  Walker,  and 
under  an  execution  in  favor  of  said  Black  Bros.,  said  de- 
fendant then  well  knowing  that  said  goods  belonged  to  this 
plaintiff,  and  the  execution  being  against  8.  T.  Walker,  and 
tlien  wrongfully  closed  the  plaintiff's  store  and  destroyed 
her  business,  and  converted  all  of  said  goods  to  this  de- 
fendant's use,  except  $250.04  worth  thereof  at  the  prices 
mentioned  in  said  ^  Exhibit  B,'  which  was  on  the  11th  day 
of  March,  1890,  returned  to  the  plaintiff;  that  by  reason 
thereof  the  plaintiff  has  been  damaged  in  the  sum  of 
$261.33,  the  value  of  said  goods  so  taken  and  not  returned, 
and  in  the  further  sum  of  $250,  by  reason  of  the  breaking 
up  and  destroying  of  her  business  and  her  business  credit. 
''Second — For  a  second  cause  of  action  the  plaintiff  al- 
leges that  on  and  prior  to  the  iSth  day  of  February,  1890, 
this  plaintiff  owned  in  her  own  right  and  was  in  possession 
of  a  stock  of  groceries  and  fixtures  necessary  to  carrying  on 
a  grocery  store  and  the  grocery  business,  the  same  then  being 
in  a  grocery  store  in  the  city  of  Blue  Springs,  aforesaid; 
that  said  stock  of  groceries  and  fixtures  was  Uien  of  the 
value  of  $611.37 ;  that  the  annexed,  marked  '  B,'  is  a  true 
and  correct  inventory  of  said  goods,  and  the  values  set 
opposite  the  several  items  we^e  true  and  correct  values  of 
the  same  at  that  time;  that  on  said  18th  day  of  February 
the  plaintiff  was  engaged  in  carrying  on  the  business  of  a 
retail  grocer  with  said  goods  in  said  store  in  Blue  Sprfngs 
aforesaid  and  had  a  fair  trade  in  her  business;  that  on 
aaid  18th  day  of  February,  the  defendant  Wonderlick  was 
an  acting  constable  in  and  for  said  county ;  that  on  said 
18th  day  of  February,  the  defendant  the  Blue  Springs 
Bank  had  in  the  hands  of  said  Wonderlick,  as  constable, 
an  attachment  against  the  goods  and  chattels  of  one  S.  T. 
Walker,  and  not  against  the  goods  and  chattels  of  this 
plaintiff;  that  at  the  request  and  by  the  direction  of  the  said 
bank,  defendant,  and  upon  its  agreeing  to  indemnify  him. 
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and  at  the  i*equest  and  by  the  direction  of  the  defendants 
Black  Bros.,  who  had  an  execution  in  the  hands  of  said  con- 
stable against  the  goods  and  chattels  of  S.  T.  Walker  and 
not  against  the  goods  and  chattels  of  this  plaintiff,  and  upon 
their  agreeing  to  indemnify  him,  the  said  defendant  Won- 
derlick, constable  as  aforesaid,  under  and  by  virtue  of  said 
attachment  and  said  execution,  and  by  virtue  thereof,  on  said 
18th  day  of  February  wrongfully  seized  and  took  into  his 
possession  all  of  the  said  goods  and  fixtures  of  this  plaintiff, 
he  well  knowing  that  said  goods  and  chattels  belonged  to 
this  plaintiff,  and  then  and  thereby  wrongfully  closed  the 
plaintiff^s  store  and  destroyed  her  business,  and  converted 
all  of  said  goods  to  the  use  and  benefit  of  these  defendants, 
said  bank  and  said  Black  Bros.,  for  them  and  at  their  re- 
quest, except  $250.04  worth  thereof,  at  the  prices  men- 
tioned in  said  ^Exhibit  B,'  which  was  on  the  11th  day  of 
March,  1890,  returned  to  this  plaintiff;  that  by  reason 
thereof  the  plaintiff  has  been  damaged  in  the  sum  of 
$261.33,  the  value  of  said  goods  so  taken  and  not  returned, 
and  in  the  further  sum  of  (250,  by  reason  of  breaking 
up  and  destroying  her  business  credit,  in  all  the  sum  of 
(511.33. 

'*  Wherefore  the  plaintiff  asks  judgment  against  all  of 
said  defendants  in  the  sum  of  $5 11. 33,  with  interest  thereon 
from  the  18th  day  of  February,  1890,  and  costs." 

The  defendants  separately  demurred  to  the  petition  upon 
the  ground,  first,  that  several  causes  of  action  were  im- 
properly joined;  and  second,  that  the  petition  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The 
demurrer  was  overruled  as  to  Wonderlick,  and  sustained 
as  to  the  other  defendants,  and  the  action  as  to  them  dis* 
missed. 

In  Tamer  v.Killian,  12  Neb.,  580,  and  Noble  v.  Himeo, 
Id.,  193,  it  was  held  that  where  an  officer  with  process 
against  the  property  of  one  person  seizes  by  virtue  thereof 
the  property  of  another,  he  is  guilty  of  official  misconduct 
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for  which  he  and  his  sureties  are  liable  on  his  official  bond. 
This  decision  was  rendered  after  a  careful  examination  of 
the  law  on  the  subject,  and  will  be  adhered  to.  The  sure- 
ties are  liable,  therefore,  if  the  all^ations  of  the  petition 
are  true.  The  bank  and  Black  Bros,  are  also  liable  if 
the  allegations  of  the  second  count  are  true. 

It  is  alleged  ^Uhat  at  the  request  and  by  the  direction  of 
said  bank,  defendant,  and  upon  its  agreeing  to  indemnify 
him,  and  at  the  request  and  by  the  direction  of  the  defend- 
ants Black  Bros.,  who  had  an  execution  in  the  bands  of 
said  constable  against  the  goods  and  chattels  of  S.  T. 
Walker,  *  *  *  and  upon  their  agreeing  to  indemnify 
him,''  etc.,  the  goods  were  levied  upon  and  sold. 

In  Sprague  v,  Kneeland,  12  Wend.  [N.  Y.],  161,  it  was 
held  that  the  officer  who  attached  the  goods,  the  one  who 
took  them  from  him  on  an  execution  in  the  attachment 
suit  and  the  plaintiff  in  that  action,  were  all  responsible  as 
joint  wrong-doers.  To  the  same  effect  are  Shaw  v.  Bow- 
land,  32  Kan.,  154;  Cox  v.  Hall,  18  Vt,  191 ;  Feierson 
V,  Foli,  67  la.,  402;  Clark  v.  Bales,  15  Ark.,  452;  Me- 
Mannas  v.  Lee,  43  Mo.,  206 ;  Cooley  on  Torts,  135-6. 

One  who  contributes  to  a  wrongful  act  or  advises  or 
procures  it  to  be  done,  is  equally  liable  with  tlie  person 
committing  the  offense.  If  the  all^ations  of  the  petition 
are  true,  the  officer,  with  an  execution  and  attachment  in 
favor  of  Black  Bros,  and  the  bank  and  against  one  Taylor, 
levied  the  same  upon  the  stock  of  goods  of  the  plaintiff, 
sold  the  goods  and  broke  up  her  business.  This  levy 
and  sale  were  made,  it  is  alleged,  by  direction  of  the  bank 
and  Black  Bros.,  and  upon  their  agreeing  to  indemnify  the 
officer.  If  the  proof  should  sustain  these  charges,  all 
parties  who  participated  therein  would  be  liable.  It  may 
be  that  the  goods  were  fraudulently  transferred  to  prevent 
the  payment  of  debt  or  for  other  cause,  but  that  question 
must  be  raised  by  answer. 

There  is  no  misjoinder  of  causes  of  action,  and  as  the 
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demurrers  apply  to  both  counts  of  the  petitiou,  they  are 
overruled.  The  judgment  of  the  district  court  against  all 
but  Wonderlick  is  reversed  and  the  cause  remanded  for  fur- 
ther proceedings. 

Judgment  accobdinglt. 

The  other  judges  concur. 


:  :  The  Petition  for  th«  Appointment  of  an  ad- 
ministrator must  allege  the  necessary  facto  which  confer  juris- 
diction, and  if  it  fail  so  to  do,  the  appointment  and  all  snhse- 
qnent  proceedings  are  without  Jnriadiction  and  yoid. 

: :  Cannot  Bb  Questioned  Collatebally.  Where 


a  sufficient  petition  for  administration  is  presented  to  the  proper 
oonrt  and  the  statntory  notice  is  given,  the  action  of  the  court 
in  appointing  an  administrator  cannot  he  questioned  on  the 
hearing  of  objections  to  the  allowance  of  a  claim  presented 
against  the  estate.  It  will  be  presumed  to  haye  acted  upon 
sufficient  eridence. 

4.  AdminlfltratJon ;  Granted  as  to  Realty  Alone.  Where 
a  deceased  intestate  leaves  no  personalty,  but  an  estate  in  lands, 
and  owes  debts,  for  the  payment  of  which  it  is  necessary  to  sell 
the  lands,  administration  may  be  granted  upon  the  basis  of  the 
real  property  alone. 


;  83    500 

Estate  of  Hamilton  Moobe  v.  Jobephxts  Moore.     :,S!  S^ 

(51    864 
53    749 

[Filed  November  35,  1891.] 

1.  Administrator :  Appointment.  By  section  177  of  chapter  23 
of  Gompiled  Statutes,  jurisdiction  is  conferred  upon  the  county 
court  of  the  county  where  the  deceased  person  was  a  resident 
at  the  time  of  his  death,  to  grant  letters  of  administration. 
Where  the  deceased  was  a  non-resident  of  the  state,  leaving 
property/in  this  state  to  be  administered,  an  administrator  may 
be  appointed,  in  a  proper  case,  by  the  county  court  of  any  county 
in  which  there  is  an  estate  to  be  administered. 
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Error  to  the  district  court  for  Dawson  county.  Tried 
below  before  Hamer,  J. 

J.  W.  Smith,  and  H.  M.  Sindairy  for  plaintiff  in  error, 
cited,  contending  that  the  probate  court  was  without  juris- 
diction, and  its  grant  of  administration  void :  Hawes,  Juris- 
diction of  Courts,  sec.  74;  PatiUo  v.  Barksdaie,  22  Gra., 
358;  Crosby  v,  LeaviU,  4  Allen  [Mass.],  411;  JEmbry  v. 
Miliary  1  A.  K.  Marsh  [Ky.],  221;  Christy  v.  Ved,  36 
la.,  286 ;  Milienberger  v,  Knox,  21  La.  An.,  399 ;  Pinney 
V.  McGregory^  102  Mass.,  189 ;  Thomas  v.  People,  107  111., 
617;  Stevenson  v.  Superior  a.,  62  Cal.,  60;  Or^ffUh  v.  Fra- 
eier,  8  Cranch  [U.  S.j,  9;  Cutis  v,  HasHns,  9  Mass.,  543; 
Holyoke  v.  Haskins,  5  Pick.  [Mass.],  20 ;  Wales  v.  Willard, 
2  Mass.,  120;  MUia  v.  Simmms,  45  Wis.,  834. 

Connor  &  Woodruff,  contra,  cited,  in  reply  to  the  con- 
tention: Gary's  Prob.  Law,  sees.  33,  34,  36,  37,  178; 
Schouler's  £x.  and  Adm.,  sees.  24,  25,  27,  92 ;  Lees  v, 
Wetmore,  12  N.  W.  Rep.  [la],  238;  Hobson  v.  Uwan, 
62  111.,  146;  Schnell  v.  Chicago,  88  Id.,  390;  Bowles  v. 
Rouse,  3  Gilm.  [111.],  408;  Wales  v.  WiUard,  2  Mass.,  120. 

NORVAL,  J. 

The  defendant  in  error,  Joseph  us  Moore,  in  Januaiy. 
1888,  filed  his  petition  in  the  county  court  of  Dawson 
county,  praying  that  letters  of  administration  be  granted 
upon  the  estate  of  his  deceased  father,  Hamilton  Moore. 
Subsequently,  upon  the  hearing  had  for  that  purpose,  letters 
of  administration  were  granted  upon  said  estate  to  one  John 
B.  Sheldon,  who  qualified  as  such  officer  and  entered  upon 
the  discharge  of  the  duties  of  his  office.  Afterwards,  on  the 
12th  day  of  July,  1888,  the  defendant  in  error  presented 
to  said  county  court  the  following  claims  against  the  estate, 
to- wit : 
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In  account  with  Josephus  Moore. 

To  labor  from  March  1,  1873,  to        Dr.  Cn 

November  1, 1885,  with  the  ex- 
ception of  eleven  months $3,525  00 

1873-1874.     To  moneys  laid  out 

and  expended 315  00 

February,  1887.     To  moneys  laid 

out  and  expended 75  00 

June,  1884.     To  moneys  laid  out 

and  expended 675  00 

July,  1885.     To  moneys  laid  out 

and  expended 200  00 

October,  1885.     To  moneys   laid 

out  and  expended 400  00 

October,  1^85.   For  breaking  done 

for  Hamilton  Moore 30  00 

By  moneys  bad  at  various  times 

from  March  1, 1873,  to  October 

1884 $300  00 

By  balance 4,820  00 

$5,120  00  $5,120  00 

On  the  16th  day  of  August,  1888,  Sylvanus  Moore,  one 
of  the  heirs  of  said  estate,  filed  with  said  court  written 
objections  to  the  allowance  of  said  claim  on  the  following 
grounds : 

''First — ^The  court  had  no  jurisdiction  to  appoint  an 
administrator,  and  the  pretended  administration  of  said 
estate  is  unauthorized  and  void. 

'*  Second — ^That  the  said  estate  is  not  indebted  to  Jose- 
phus Moore,  the  claimant,  in  any  sum  whatever.'' 

On  the  hearing  the  county  court  allowed  the  sum  of 
$2,500  on  said  claim.  The  contestant  took  an  appeal  to 
the  district  court,  where  the  cause  was  tried  to  a  jury,  and 
a  verdict  was  returned  for  the*  claimant  for  $2,705.     Syl- 
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vanus  Moore  brings  the  case  into  this  court  for  review,  by 
petition  in  error. 

It  is  contended  that  the  order  of  the  countj  court  ap- 
pointing the  administrator,  and  all  subsequent  proceedings 
thereunder,  are  without  jurisdiction,  and  this  for  the  rea- 
son that  Hamilton  Moore  was  not  an  inhabitant  of  this 
state  at  the  time  of  his  death,  and  left  no  estate  in  Dawson 
county,  nor  in  this  state,  to  be  administered  upon. 

Section  177,  chapter  23,  Compiled  Statutes,  bearing  upon 
the  question  presented  for  our  consideration,  reads  as  fol- 
lows : 

'^Sec  177.  When  any  person  shall  die  intestate,  being 
an  inhabitant  of  this  state,  letters  of  administration  of  his 
estate  shall  be  granted  by  the  probate  court  of  the  county 
of  which  he  was  an  inhabitant  or  resident  at  the  time 
of  his  death.  If  such  deceased  person,  at  th^  time  of 
death,  resided  in  any  other  territory,  state,  or  country,  leav- 
ing estate  to  be  administered  in  this  state,  administration 
thereof  shall  be  granted  by  any  probate  court  of  any  county 
in  which  there  shall  be  estate  to  be  administered ;  and  the 
administration  first  legally  granted  shall  extend  to  all  the 
estate  of  the  deceased  in  this  state,  and  shall  exclude  the 
jurisdiction  of  the  probate  court  of  every  other  county." 

By  these  provisions  the  legislature  has  conferred  juris- 
diction upon  county  courts  to  grant  letters  of  administra- 
tion in  two  classes  of  cases:  First,  where  the  deceased 
person  was  an  inhabitant  of  the  state  at  the  time  of  his 
death ;  and  second,  where  the  deceased  person  was  a  non- 
resident of  this  state  when  he  died,  but  left  an  estate  to  be 
administered  in  this  state.  Where  the  deceased  was  a  res- 
ident of  the  state,  the  county  court  of  the  county  where  he 
resided  has  exclusive  authority  to  grant  letters  testimen- 
tary  or  of  administration,  but  in  case  the  deceased  person's 
last  place  of  residence  was  in  another  state,  territory,  or 
country,  the  application  for  letters  of  administration  may 
be  made  to  the  county  court  6f  any  county  of  this  state  in 
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which  there  is  property  to  be  administered,  and  the  letters 
first  granted  extend  to  all  the  property  or  estate  of  the  de- 
ceased in  the  state,  wherever  the  same  may  be.  The 
application  for  the  appointment  of  an  administrator  must 
allege  the  necessary  jurisdictional  facts,  for  if  a  want  of 
jurisdiction  affirmatively  appears  from  the  face  of  the  rec- 
ord, it  is  fatal  to  the  proceedings,  and  the  objection  can  be 
urged  at  any  time.  Stated  differently,  where  there  is  a 
total  failure  to  all^e  a  fact  upon  a  vital  point  in  the  peti- 
tion, the  county  court  acquires  no  jurisdiction  to  act,  but 
where  there  is  not  an  entire  omission  to  state  some  material 
fact,  but  it  is  insufficiently  set  forth,  the  proceedings  are 
merely  voidable.  {Hyde  v.  Redding,  16  Pac.  Rep.  [Cal.],  380; 
SUzman  v.  Faequette,  13  Wis.,  291 ;  Frederick  v.  Facquette, 
19  Wis.,  569 ;  Chase  v.  Ross,  36  Id.,  267 ;  Wales  v.  WU- 
lard,  2  Mass.,  120;  Schouler's  Ex.  &  Adm.,  sees.  91,  92.) 

The  right  of  the  plaintiff  in  error  to  question  the  au- 
thority of  the  county  court  to  grant  letters  of  administra- 
tion on  the  hearing  of  his  objection  to  the  allowance  of 
the  claim  filed  against  the  estate,  depends  upon  whether 
the  record  of  the  county  court  on  its  face  shows  the  lack  of 
jurisdiction  to  make  the  appointment.  It  cannot  be 
doubted  that  where  a  sufficient  petition  for  administration 
is  presented  to  the  proper  county  court,  and  the  statutory 
notice  is  given,  its  action  in  appointing  an  administrator  is 
valid  and  binding  unless  revoked,  or  set  aside  on  appeal. 
It  will  be  presumed  to  have  acted  upon  sufficient  evidence. 
{Hobson  V.  Ewan,  62  III.,  146;  Johnson  v,  Johnson's  Es- 
tate, 66  Mich.,  525;  Lees  v.  Wetmore,  68  la.,  170.) 

It  appears  from  the  averments  in  the  application  made  to 
the  county  court  for  administration,  that  Hamilton  Moore^ 
at  the  time  of  his  death,  was  not  a  resident  of  Dawson 
county;  that  he  had  no  personal  property,  but  was  ''equit> 
ably  seized  and  possessed  of  real  estate  consisting  of  the 
southeast  quarter  of  section  12,  town  9,  range  19  in  said 
county  and  state.''  Upon  the  trial  in  the  district  court  the 
36 
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plaintiff  in  error  introduoed  in  evidence  a  deed  of  said  real 
estate  executed  by  Hamilton  Moore,  a  short  time  prior  to 
liis  death,  to  Hannah  Moore  and  Hattie  Moore.  This  for 
the  purpose  of  showing  that  the  deceased  left  no  property 
in  Dawson  county,  and  for  that  reason  the  county  oourt 
acted  without  jurisdiction.  From  what  we  have  already 
said  it  is  obvious  that  whether  or  not  the  deceased  owned 
the  land  was  quite  immaterial.  That  question  could  not 
be  raised  on  the  hearing  of  an  appeal  from  the  allowance  of 
a  claim  against  the  estate.  A  county  court  has  juris- 
diction to  grant  letters  of  administration,  although  the  de- 
ceased has  no  personal  property,  where  he  owns  an  estate 
in  lands,  and  owes  debts  for  the  payment  of  which  it  is 
necessary  to  sell  the  real  estate.  The  legislatuse  has  pro- 
vided for  the  sale  of  lands  of  deceased  persons  by  adminis- 
trators and  executors  for  the  payment  of  debts  when  the 
personalty  in  their  hands  is  not  sufficient  for  that  purpose. 

Section  67,  chapter  23,  Compiled  Statutes,  provides  that 
*'  When  the  personal  estate  of  any  deceased  person,  in  the 
hands  of  his  executors  or  administrators,  shall  be  insuffi- 
cient .to  pay  all  his  debts,  with  charges  of  administering 
his  estate,  such  executors  or  administrators  may  sell  his 
real  estate  for  that  purpose,  upon  obtaining  a  license  there- 
for, and  proceeding  therein  in  the  manner  hereinafter  pro- 
vided." 

Section  76  provides  that  ''The  proceeds  of  any  real  es- 
tate sold  for  the  payment  of  debts  and  charges  of  adminis- 
tration, as  provided  in  this  subdivision,  shall  be  deemed 
assets  in  the  bands  of  the  executor  or  administrator,  in  like 
manner  as  if  the  same  had  been  originally  a  part  of  the 
goods  and  chattels  of  the  deceased,"  etc. 

By  these  provisions  the  legislature  has  made  lands  assets 
for  the  payment  of  the  debts  of  a  decedent,  in  the  event  of 
a  failure  of  personalty,  and  it  is  perfectly  clear  that  ad- 
ministration may  be  granted  upon  the  basis  of  real  estate 
alone,  where  it  is  made  to  appear  that  an  administrator  is 
necessary. 
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It  is  nowhere  alleged  in  the  petition  for  administration 
that  Hamilton  Moore  was  a  non-resident  of  this  state 
when  he  died,  nqr  is  any  fact  averred  from  which  such  in- 
ference can  be  drawn.  The  only  statement  in  the  petition 
as  to  residence  is  that  he  was  a  resident  of  Dawson  county 
until  a  short  time  preceding  his  death,  from  which  it  can- 
not be  inferred  that  he  was  an  inhabitant  of  some  other 
state  at  the  date  of  his  death.  It  not  appearing  from 
the  petition  that  the  deceased  was  either  an  inhabitant 
of  Dawson  county  or  a  non-resident  of  this  state,  the  county 
court  had  no  jurisdiction  to  appoint  an  administrator,  and 
it  follows  that  all  subsequent  proceedings  are  void.  Hav- 
ing reached  this  conclusion,  the  judgment  of  the  district 
court  must  be  reversed  and  the  action  dismissed. 

Reyebseb  and  dismissed. 
The  other  judges  concur. 


Jebry  Ackerman  v.  J.  F.  Bryan  kt  al.  U  m 

[Filed  Novembbb  25,  1891.] 
1*  The  Petition  examined,  and  held  to  state  a  cause  of  action. 

« 

2.  Verdict.    A  yerdict  will  not  be  set  aside  for  errors  committed 

without  prejudice  to  the  plaintiff  in  error. 

3.  .    Where  a  yerdict  is  returned  for  the  plaintiff  in  an  action 

upon  oontmct,  the  defendant  cannot  complain  that  the  yerdict 
is  not  Jnstified  by  the  evidence  becanse,  nnder  the  contract, 
plaintiff  should  have  recovered  a  larger  sam,  or  nothing.  {Fiseher 
V.  ffolmea,  24  N.  E.  Rep.  [Ind.]i  377.) 

Error  to  the  district  court  for  Gage  county.     Tried 
below  before  Broady,  J. 
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A*  Hardy,  for  plaintiff  in  error,  cited :  Wdasan  v.  Patn 
mer,  13  Neb.,  378;  Ballard  v.  State,  19  Id.,  619;  Fitzger- 
ald V.  Meyer,  25  Id.,  82 ;  Oreer  t>.  Blanchar,  40  CaL,  194; 
Schuyler  Nail.  Bank  v.  Bollong,  24  Neb.,  828 ;  Peok  v. 
Lake,  3  Lans.  [N.  T.],  136;  TUAetts  v.  Sternberg,  66 
Barb.  [N.  Y.],  201 ;  Van  Every  v.  Fitzgerald,  21  Neb., 
36-41;  Thompson,  Trials,  1970,  and  cases;  8L  Louis 
Brewing  Co.  v,  Bodeman,  12  Mo.  App.,  673. 

R.  S.  Bibb,  contra. 

NORVAI^  J. 

This  action  was  brought  in  the  court  below  by  the  de- 
fendants in  error  to  recover  the  sum  of  $75  as  commissions 
for  the  purchase  of  real  estate  for  the  plaintiff  in  error. 

The  petition  alleges,  in  substance,  that  the  plaintiffs  are 
engaged  in  the  business  of  buying  and  selling  real  estate 
upon  commissions;  that  op  or  about  the  10th  day  of  May, 
1889,  the  defendant  requested  the  plaintiffs  to  purchase  for 
him  a  certain  farm  owned  by  one  Matt  Williams,  at  the 
price  of  $2,000;  that  the  defendant  then  and  there  agreed 
to  pay  the  plaintiffs  the  sum  of  $75  if  they  purchased  for 
him  said  farm  at  the  said  sum  of  $2,000  as  payment  for 
the  services  of  the  plaintiffs  in  making  the  purchase;  that 
plaintiffs,  in  pursuance  of  said  employment  and  agreement, 
purchased  for  said  defendant  said  farm  at  the  agreed  price 
of  $2,000,  and  were  ready,  willing,  and  able  to  deed  or 
cause  to  be  deeded  to  the  defendant,  said  farm ;  that  the 
defendant,  after  the  plaintiffs  had  procured  for  him  said 
land  at  the  price,  and  upon  the  terms  agreed  upon,  refused 
to  take  said  land,  and  has  ever  since  refused,  and  still 
refuses  to  take  the  same,  and  has  ever  since  refused,  and 
still  refuses  to  pay  the  plaintiffs  the  said  sum  of  $75  so 
agreed  upon,  as  payment  for  their  services,  although  often 
requested  so  to  do,  to  the  plaintiffs'  damage  in  the  sum  of 
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$75,  with  interest  thereon  at  seven  per  cent  from  June  1, 
1889. 

The  answer  is  a  general  denial.     The  cause  was  tried  to 
a  jury,  with  a  verdict  for  the  plaintiffs  in  the  sum  of  $19. 

Upon  the  trial,  the  defendant  objected  to  the  intro- 
duction of  any  testimony  for  the  reason  that  the  petition 
fails  to  state  facts  sufficient  to  constitute  a  cause  of  action, 
which  objection  the  court  overruled.  This  ruling  is  the 
first  errorcomplained  of.  The  [^tition,  liberally  construed, 
states  a  cause  of  action.  It  avers  the  employment  of  the 
plaintiffs  by  the  defendant,  to  purchase  for  him  the  farm 
at  a  stipulated  price ;  that  the  defendant  agreed  to  pay  for 
said  services  the  sum  of  $75,  in  the  event  the  plaintiffs 
made  the  purchase;  that  the  plaintiffs  procured  the  land 
at  the  price  and  upon  the  terms  agreed  upon,  but  that  the 
defendant  refused  to  take  the  same,  or  to  pay  the  plaintiffs 
for  their  services.  This  was  sufficient  averment  of  per^ 
formance  of  the  contract  on  the  plaintiffs'  part  and  breach 
thereof  by  the  defendant.  It  was  not  necessary  to  allege 
that  they  procured  a  deed  to  be  made  and  tendered  it  to 
Ackerman,  as  the  action  was  not  brought  to  recover  any 
portion  of  the  purchase  price  of  the  land,  but  for  commis- 
sions claimed  to  have  been  earned  in  negotiating  the  pur- 
chase. When  the  plaintiffs  obtained  the  consent  of  Mr. 
Williams,  the  owner  of  the  land,  to  convey  it  for  the 
$2,000,  and  the  defendant  refused  to  pay  the  money  and 
complete  the  deal,  nothing  further  was  required  of  the 
agents  to  entitle  them  to  compensation  for  their  services 
from  Ackerman,  in  case  there  existed  a  contract  of  employ- 
ment. What  has  been  here  said  disposes  of  the  criticisms 
made  upon  the  instructions.  The  charge  of  the  court, 
taken  as  a  whole,  fairly  submitted  the  case  to  the  jury. 

A.  M.  McMasters,  one  of  the  plaintiffs,  testified  that 
Ackerman  made  the  contract  of  employment  with  the  wit- 
ness, and  to  the  terms  of  the  agreement.  He  further  testi- 
fied that  he  made  a  memorandum  of  the  contract  in  the 
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presence  of  the  defendant,  which  paper  was  received  in 
evidence  over  the  defendant's  objection.  If  there  be  any 
error  in  this  ruling,  it  was  not  prejudicial  to  the  party  her« 
complaining.  There  is  nothing  in  the  memorandum  which 
in  the  least  degree  tends  to  show  that  the  defendant  em- 
ployed the  plaintiffs  to  purchase  the  farm  or  that  he  evei 
promised  to  pay  them  therefor.  If  anything  the  paper 
contradicts  the  plaintiffs. 

It  is  finally  urged  that  the  verdict  is  not  justified  by  the 
evidence.  There  was  testimony  given  by  the  plaintiffs  to 
the  effect  that  they  were  employed  by  the  defendant  to  pur- 
chase the  farm  for  him  at  a  stipulated  sum,  for  which  ser- 
vices he  agreed  to  pay  as  commissions  the  sum  of  $76 ;  no 
more  and  nothing  less.  The  defendant  testified  that  h« 
did  not  employ  them  and  never  promised  to  pay  them  any- 
thing.  In  no  view  of  the  evidence  were  the  jury  justified 
in  returning  of  a  verdict  for  $19.  The  plaintiffs  were  en- 
titled to  recover  $75  and  interest  thereon,  or  nothing.  The 
jury,  having  found  that  the  parties  made  the  contract  sued 
on,  the  defendant  cannot  complain  because  the  verdict  was 
not  for  a  larger  sum.  {Fischer  v.  Holmes,  24  N.  E.  Rep. 
[Ind.],  377.)  The  authorities  cited  in  the  brief  of  plaintiff 
in  error  would  be  applicable  if  the  defendants  in  error 
were  seeking  a  reversal  of  the  case  on  the  ground  that  the 
verdict  was  too  small.  There  being  no  prejudicial  error  in 
the  record,  the  judgment  is 

Affirmed. 


The  other  judges  concur. 
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8.  8.  Curtis,  appellee,  v.  A.  J.  Perry  bt  al.,  appel- 
lants. 

[FiLVD  NOVEMBBB  25,  1881.] 

1.  Burden  of  Proof:  When  Paymbnt  is  Pleaded  as  defena* 

the  harden  is  upon  the  party  asserting  sach  facts  to  estahlish  it 
hy  a  preponderance  of  the  evidence. 

2.  Beview.    Hdd,  That  the  findings  and  Judgment  are  supported 

hy  the  evidence. 

Appeal  from  the  district  court  for  Douglas  county. 
Heard  below  before  Wakeley,  J. 

D.  Van  EUen,  for  appellants. 

Charles  W,  Haller,  contra. 

NORVAL,  J. 

This  suit  was  brought  by.appellee  to  foreclose  a  mort. 
gage  on  lot  1,  block  6,  of  Belvidere  addition  to  Omaha, 
given  by  the  defendant  Alfred  John  Perry  to  secure  his 
three  promissory  notes  of  $100  each  bearing  date  Decem- 
ber 24,  1885,  due  in  one,  two,  and  three  years  respectively, 
and  drawing  eight  per  cent  interest.  Subsequently  Perry 
and  wife,  who  are  made  defendants,  conveyed  the  lot  to 
the  defendant  Julia  Flannagan,  the  present  owner.  The 
defendant  John  Flannagan  is  the  husband  of  Julia.  The 
Perrys  failed  to  answer  and  a  default  was  entered  against 
them.  The  Flannagans  pleaded  payment  and  set  up  in 
the  answer  a  claim  for  damages  on  account  of  the  failure 
of  the  appellee  to  release  the  mortgage  of  record.  The  re- 
ply was  a  general  denial.  The  court  found  that  there  was 
due  the  plaintiff  $353.10,  and  a  decree  of  foreclosure  was 
entered.     The  Flannagans  appeal. 

It  is  uncontradicted  that  the  plaintiff,  through  cue  J.  B. 
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Parrotte,  sold  the  lot  in  December,  1885,  to  Perry,  then  a 
soldier  stationed  at  Fort  Omaha,  for  the  stipulated  sum  of 
$400.  Perry  paid  $100  in  cash,  and  gave  the  notes  and 
mortgage  in  controversy  in  security  for  the  remainder  of 
the  purchase  price,  and  received  a  deed  for  the  lot  At  the 
time  of  the  purchase  there  was  a  verbal  agreement  between 
Perry  and  Parrotte  to  the  effect  that  if  the  former  should 
be  removed  from  Fort  Omaha,  the  latter  was  to  take  the 
lot  off  Perry's  hands,  or  procure  a  purchaser  for  him,  so 
he  would  get  his  $100  back  with  interest.  In  the  spring 
of  1886  Perry  notified  Parrotte  that  he  was  going  to  be 
removed  from  Fort  Omaha,  and  on  April  16th  of  the  same 
year  Parrotte  sold  the  lot  to  the  Flannagans  for  $500,  or 
$200  above  the  mortgage  in  controversy,  the  payment  of 
which  they  assumed  in  the  deed.  Of  the  $200  there  was 
paid  $100  in  cash  and  a  second  mortgage  was  given  to  J. 
B.  Parrotte  by  Mrs.  Flannagan  to  secure  her  note  for  $100, 
which  mortgage  was  not  recorded.  Upon  one  of  the  notes 
in  controversy  there  is  a  credit  of  $35  under  date  of  June 
24,  1886,  for  which  payment  a  receipt  was  given  to  John 
Flannagan,  which  was  produced  and  introduced  in  evidence 
upon  the  trial  in  the  district  court.  It  is  also  undisputed 
that  on  April  30,  1886,  the  plaintiff,  through  his  agent, 
sold  lot  4  in  said  block  6  to  the  appellant,  Julia  Flanna- 
gan for  $400,  the  terms  being  $100  cash  and  her  note  for 
$300,  due  in  two  years  at  eight  per  cent  interest,  secured 
by  mortgage  on  the  lot. 

It  is  the  theory  of  the  appellants,  and  there  is  in  the 
record  evidence  tending  to  support  it,  that  the  notes  and 
mortgage  involved  in  tliis  suit  were  paid  off  by  the  appel- 
lants on  the  30th  day  of  April,  1886,  by  John  Flannagan 
giving  his  check  on  an  Omaha  bank  for  $300,  bearing  that 
date,  payable  to  the  order  of  C.  E.  Mayne,  a  real  estate 
dealer  of  the  city,  who  made  collections  for  plaintiff,  and 
with  whom  the  plaintiff  officed.  That  such  a  check  was 
given  by  Flnnnagan,  endorsed  by  Mayne,  and  paid  by  the 
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bank,  is  indisputable.  John  Flannagan  testified  that  he 
gave  this  check  in  payment  of  the  mortgage  executed  by 
Perry,  There  is  also  other  testimony  introduced  on  behalf 
of  appellants,  tending  to  support  this  view. 

Tile  plaintiff  contends  that  the  proceeds  of  the  check 
were  not  applied  on  the  mortgage  in  controversy,  and  it 
was  not  the  intention  of  the  appellants  that  they  should  be 
^  o  applied,  but  that  Mr.  Flannagan  went  into  Mr.  Mayne's 
office,  lefl  the  $300  check,  and,  under  his  directions,  it  was 
applied  as  follows :  $100  as  the  first  cash  payment  on  lot 
4;  $100  to  take  up  $100  Parrotte  note  and  mortgage, 
which  had  been  left  with  Mr.  Mayne  for  collection,  and 
$100  to  be  credited  on  the  $300  note  and  mortgage  of 
Jnlia  Flannagan,  covering  said  lot  4. 

The  appellee's  theory  of  the  transaction  is  not  without 
testimony  to  sustain  it.  David  Jameson,  who  was  the 
casliier  and  bookkeeper  of  C.  E.  Mayne,  from  September 
1885  to  October,  1886,  and  had  charge  of  his  collections, 
was  called  as  a  witness  by  the  appellee,  and  on  being  in- 
tern^ated  in  regard  to  the  check  given  by  Flannagan  to 
Mayne,  answered  as  follows  :  "  This  check  of  $300  was 
offered  by  Mr.  Flannagan  in  payment  of  the  first  payment 
of  $100  on  lot  4,  in  block  6,  in  Belvidere,  and  in  payment 
of  $100  of  a  note  given  to  J.  B.  Parrotte,  dated  April  17, 
1886,  due  in  two  years  afler  date,  signed  by  Julia  Flanna- 
gan, and  witnessed  by  myself,  and  also  in  payment  of  an 
endorsement  of  $100,  entered  under  date  of  April  30,1886, 
upon  a  note  of  $300,  given  by  Julia  Flannagan  to  Samuel 
S.  Curtis,  dated  April  30,  1886.  The  payment,  although 
made  May  3,  was  indorsed  on  the  note  of  $300  under  date 
of  April  30 — same  date  as  the  note — so  that  interest  would 
be  cancelled  on  that  $100  from  the  date  of  the  note."  On 
cross-examination  the  witness  furtlier  testified  that  the 
check  came  into  his  hands  on  May  3,  and  was  so  credited 
at  the  request  of  Mr.  Flannagan ;  that  while  the  sale  of 
lot  4  was  made  on  April  30,  and  the  notes  and  mortgages 
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were  executed  that  day,  the  traosaction  was  oot  closed  up 
until  May  3. 

The  testimony  of  Mr.  Jameson  is  corroborated  by  other 
testimony  appearing  in  the  record.  The  $100  note  given 
by  Mr.  Flannagan  to  Parrot  as  part  consideration  for  lot  1, 
which  was  introduced  in  evidence  by  the  appellants,  has 
a  receipt  written  across  its  face  for  $100,  dated  May  3, 
1886,  and  signed  by  Jameson.  The  $300  note  given  by 
Mrs.  Flannagan  as  part  payment  for  lot  4,  has  a  credit 
thereon  of  $100,  under  date  of  April  30,  1886.  Appel- 
lants do  not  claim  to  have  made  any  payment  upon  this 
note,  but  according  to  their  testimony,  they  went  into  Mr. 
Maynes  office  on  June  22, 1887,  to  lifl  the  note,  when  tliey 
gave  him  $376,  and  he  returned  to  them  $76,  stating  at 
the  time  that  they  had  paid  that  amount  too  much.  We 
find,  however,  a  receipt  on  the  face  of  the  note  for  $219.50 
bearing  date  June  22,  1887,  which  sum,  after  deducting 
the  $100  indorsement,  was  the  balance  then  due  on  the 
note.  Again,  the  $300  check  was  insufficient  to  discharge 
the  Perry  notes  and  mortgage  involved  in  this  suit.  They 
had  been  on  interest  over  four  mouths  when  the  check  was 
given,  and  at  that  time  nothing  had  been  paid.  Counsel 
for  appellants  suggest  that  probably  the  balance  was  paid 
in  cash,  or  perhaps  the  interest  was  deducted  because  paid 
so  soon.  We  answer,  there  is  nothing  in  the  testimony  to 
sustain  such  a  theory.  The  payment  of  $35  on  one  of 
these  notes  by  John  Flannagan  on  June  24,  1886,  nearly 
two  months  ai^r  the  $300  check  referred  to  was  given,  is 
inconsistent  with  the  claim  of  appellants  that  the  Perry 
notes  were  taken  up  by  the  check.  Should  it  be  su^ested 
that  appellants  supposed  the  $35  payment  was  to  be  cred- 
ited on  the  $300  note  secured  by  mortgage  on  lot  4,  we  reply 
we  find  no  such  explaination  in  the  testimony,  besides  sach 
position  is  equally  incredible.  Had  ap{)ellants  supposed 
that  the  $35  was  credited  on  the  $300  note  we  cannot  be- 
lieve that  they  would  have  tendered  $376  in  payment  of 
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ihe  note,  as  they  contend,  whicli  at  the  time  had  been  on 
interest  less  than  fourteen  months  with  a  credit  of  $35. 
There  would  have  been  less  than  $300  due  on  the  note  at 
the  time  referred  to.  John  Flannagan  in  his  testimony 
says  he  was  astonished  when  he  got  back  the  $76. 

The  appellants  admitted  the  execution  of  the  notes  and 
mortgage,  and  pleaded  payment.  The  burden  of  proof, 
therefore,  was  upon  them  to  make  out  their  defense  by  a 
preponderance  of  the  evidence.  {Magenau  v.  Bell,  14  Neb., 
7;  Ibotle  v.  Maben,  21  Id.,  617.)  Had  the  district  court 
sustained  their  defense  it  would  not  have  been  entirely  un- 
supported by  the  testimony.  The  court,  however,  found 
against  the  plea  of  payment,  and  from  a  careful  considera- 
tion of  the  testimony  we  are  not  prepared  to  say  that  the 
finding  is  wrong. 

The  conclusion  reached  disposes  of  the  appellants'  claim 
for  damages  for  failure  of  appellee  to  release  the  mortgage. 

Objection  is  made  in  appellants'  brief  that  there  was  no 
service  of  summons  upon  the  Perrys.  The  amended  tran- 
script shows  that  on  October  10,  1888,  a  summons  was 
issued  for  the  Perrys,  directed  to  the  sheriff  of  Douglas 
county,  who  duly  appointed  Martin  Gilfoil  to  serve  the 
same,  and  the  persou  thus  appointed  on  October  19,  1888, 
made  return  upon  oath  that  it  was  personally  served  upon 
the  defendants  in  Lincoln  county  in  the  then  territory  of 
Washington.  The  service  was  authorized  by  the  code. 
(Section  81;  Cheney  v,  Harding^  21  Neb.,  68.) 

Had  there  been  no  service  of  process  upon  the  Perrys 
the  appellants  would  have  no  ground  for  complaint,  for 
the  reason  that  the  Perrys  were  not  absolutely  necessary 
parties  to  the  suit.  The  appellants  are  the  owners  of  the 
equity  of  redemption,  having  acquired  all  the  title  of  the 
mortgagor,  and  the  Flannagans  were  the  only  persons  nec- 
essary to  have  been  made  defendants.     The  judgment  is 

Affirmed. 
The  other  judges  concur. 
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Victor  G.  Lantry  et  al.  v.  Apelbert  French. 

[FiLBD  Dbcshbkb  18, 1891.] 

Negotiable  InBtnimeiits:  Mobtgagbs:  Coktinqbnt  Matub- 
ITY.  A  mortgage  was  given  to  secure  the  payment  of  the  sam  of 
$600  five  yean  from  the  date  thereof,  with  interest  thereon  at  ten 
per  cent,  payable  anunally,  in  advance,  at  the  office  of  A.  R.,  at 
B.,  Nebraska,  for  which  coupon  notes  were  attached  payable  as 
above,  and  it  was  therein  provided  that  in  case  said  note,  or  any 
coupon  inter^t  note  attached  thereto,  should  not  be  so  paid,  then 
the  whole  of  said  note  and  mortgage  should  become  due  at  once, 
and  thereupon  the  mortgagee  should  have  the  immediate  right 
to  foreclose  said  mortgage.  HM,  That  when  the  amount  of  any 
interest  coupon  was  not  paid  or  tendered  at  the  place  of  pay- 
ment on  the  day  It  became  due,  or  within  three  days  thereafter, 
the  whole  amount  of  unpaid  principal  and  interest  up  to  said 
date  became  due,  and  the  said  mortgage  foreclosable  therefor. 

Error  to  the  district  court  for  Washington  county. 
Tried  below  before  Hopewell,  J. 

W.  H.  Eller,  for  plaintiffs  in  error,  cited  cases  referred 
to  in  opinion. 

W,  C,  WaltoTiy  contra. 

Cobb,  Ch.  J. 

The  plaintiffs'  petition  was  filed  in  foreclosure  December 
1,  1888,  alleging  that  on  June  30,  1885,  the  defendants, 
Marion  R.  Kindred  and  Delilah,  his  wife,  executed  to  Lucjr 
M.  Melleu  their  promissory  note  for  $500,  payable  June 
30,  1890,  with  interest  at  ten  per  cent  per  annnra,  payable 
annually,  in  advance,  at  the  office  of  Alex.  Reed,  in  Blair, 
Nebraska,  for  which  coupon  notes  were  attached,  drawing 
interest  at  ten  per  cent  per  annum  from  maturity.  Those 
due  at  the  bringing  of  this  suit  were  the  third  and  fourth, 
payable  June  30,  1888,  and  June  30,  1889.     They  were 
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secured  by  a  mortgage  on  the  N.  J  of  the  N.  E.  J  see.  34, 
town  20,  range  11,  and  lots  1  and  2  in  block  17,  also  lots 
11,  12,  13,  14,  and  15,  in  block  19,  in  the  city  of  Blair, 
Nebraska.  One  of  the  conditions  of  the  mortgeige  was 
*Hhat  in  case  said  note,  or  any  coupon  interest  note  attached 
thereto,  should  not  be  so  paid,  then  the  whole  of  said  note 
and  mortgage  should  become  due  at  once,"  and  thereupou 
the  said  Mellen  should  have  the  right  to  the  immediate 
possession  of  said  real  estate,  and  to  foreclose  said  mort- 
gage to  pay  said  note.  The  appellant  Lantry,  who  had 
bought  the  land  subject  to  the  mortgage,  was  made  a  party 
defendant,  and  was  required  to  truly  disclose  any  and  all 
interest  he  may  have  in  said  mortgaged  premises,  and  judg- 
ment for  deficiency  was  prayed  against  him. 

The  defendant  Lantry  was  admitted  to  answer  April  1, 
1889,  and  which  answer  alleges : 

"  1.  That  he  admits  execution  and  delivery  of  the  notes 
and  coupons  attached  and  desci!bed  in  plaintiff's  petition, 
and  made  by  the  defendant  Kindred.  He  also  admits  the 
execution  and  delivery  of  the'  mortgage  ^eed  therein  de- 
scribed, and  the  recording  thereof  alleged,  and  that  the 
defendant  is  now  owner  of  said  land. 

'^  2.  This  defendant  further  answering  alleges  that  the 
said  note  and  interest  coupons  are  by  their  terms  made  pay- 
able at  the  office  of  Alex.  Reed,  in  Blair,  Nebraska,  and 
this  defendant  has  been  at  all  times  and  now  is  ready  to 
pay  the  same,  when  duly  presented  for  payment  at  the  said 
office ;  that  prior  to  the  commencement  of  this  suit,  and  at 
sundry  times,  he  caused  inquiry  to  be  made  at  the  office  of 
Alex.  Heed,  in  Blair,  Nebraska,  for  said  notes  and  coupons 
and  was  unable  to  find  them,  and  he  alleges  that  said  note 
and  coupons  were  never  presented  for  payment  at  said 
office. 

^^3.  That  subsequent  to  the  30th  day  of  June,  1888,  he 
tendered  payment  in  currency  and  treasury  notes  of  the 
United  States,  and  other  notes  of  the  United  States,  duly 
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declared  to  be  legal  tender  for  the  payment  of  debts,  the 
sum  of  $50,  and  paid  said  money,  the  sum  of  $50^  to  Edna 
M.  Getty,  then  doing  business  and  chief  clerk  in  the  oflSce 
of  Alex.  Reed,  as  aforesaid ;  that  the  other  coupon  is  not 
due  until  the  30th  day  of  June,  1889,  wherefore  there  is 
no  default  in  the  terms  and  conditions  of  said  mortgage." 

The  plaintiff  demurred  generally  to  the  answer,  which 
was  taken  under  advisement  until  September  21,  1889, 
when  the  demurrer  was  overruled,  and  the  court  found 
there  was  due  the  plaintiff  on  the  promissory  note  set  forth, 
with  interest  to  September  16,  1889,  $611.87.  That  to 
secure  the  payment,  defendants  M.  R.  Kindred  and  Delilah, 
his  wife,  executed  the  mortgage  described,  and  that  its 
conditions  have  been  broken,  and  that  defendant,  V.  G. 
Lantry,  has  purchased  the  premises.  It  was  ordered  that 
unless  the  defendants  Kindred,  within  twenty  days  from 
September  21,  1889,  pay  to  the  clerk  of  the  court  said  sum, 
with  interest  from  the  first  day  of  this  term,  with  costs  of 
suit,  their  equity  of  redemption  be  foreclosed  and  the  mort- 
gaged premises  be  sold  by  the  sheriff  as  upon  execution, 
and  report  to  the  court  for  further  order.  To  which  the 
defendant  Lantry  excepted. 

The  coupon  note,  on  which  this  suit  was  brought,  was 
due  June  30, 1888,  five  months  prior  to  the  commencement 
of  the  suit.  According  to  the  terms  of  the  note  and  mort- 
gage, when  the  coupon  note  of  June  30, 1888,  became  due 
and  remained  unpaid,  the  principal  note  and  the  interest 
coupons  attached  became  due  and  payable  at  once.  The 
fact  set  up  in  the  answer  of  the  appellant,  that  he  made  in- 
quiry at  the  office  of  Alexander  Reed,  in  Blair,  Nebraska, 
for  the  note  and  coupons,  prior  to  the  commencement  of 
the  suit,  for  the  purpose  of  paying  them,  and  that  subse- 
quent to  June  30,  1888,  he  tendered  payment,  in  legal 
tender  notes  of  the  United  States,  the  sum  of  $50,  and 
paid  the  same  to  Edna  M.  Getty,  chief  clerk  in  the  office 
of  Alexander  Reed,  is  not  a  defense  to  the  action.     It  does 
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not  appear  that  the  tender  was  made  within  three  days  of 
the  maturity  of  the  note,  nor  that  three  months  had  not 
elapsed  from  the  maturity  of  the  note  to  the  fact  of  the 
tender.  It  is  even  claimed  by  the  appellee,  and  not  con- 
troverted, that  the  action  was  commenced  before  the  tender 
set  up  in  the  answer.  That  there  was  then  due  $550,  so 
that  the  tender  was  not  a  defense,  and  the  demurrer  to  the 
answer  was  well  taken. 

The  example  cited  by  appellant  of  Robinson  v.  Cheney^ 
17  Neb.,  673,  is  an  instance  where  the  tender  and  ])ayment 
were  made  at  the  bank  designated,  within  three  days  after 
the  notes  became  due.  It  lacks  the  premises  of  the  present 
case. 

In  the  second  case  cited,  of  Bollard  v,  Cheney,  19  Neb., 
58,  it  was  held,  as  in  the  first  case,  that  '^  When  a  bank  is 
designated  as  the  place  at  which  a  purchase-money  note  is 
to  be  paid,  the  maker  is  not  in  default  in  not  paying  the 
same  until  the  note  is  received  at  the  bank.''  Fully  justi- 
fying this  rule,  in  that  case,  was  the  fact  that  the  vendor 
was  a  non-resident  of  the  state,  the  notes  were  never  sent 
to  or  left  with  the  bank  at  which  payment  was  to  be  made, 
but  the  money  was  left  there  for  their  payment  before  their 
maturity.  It  has  the  conditions  precedent  to  the  strict  con- 
struction of  the  contract  of  purchase  by  the  vendor. 

The  salient  difference  in  the  case  at  bar  to  the  cases  cited 
is,  that  the  tender  was  not  made  in  due  time  and  main- 
tained; nor  does  it  appear  from  the  answer  of  the  appel- 
lant that  the  note  was  not,  on  June  30,  1888,  and  thence- 
forward, at  the  office  of  Alexander  Reed,  designated  as  the 
place  of  payment.     The  judgment  of  the  district  court  is 

AFFIRBfED. 

The  other  judges  concur. 
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L18H  Nedson  y.  State  of  Nebbaska. 

[FlLBD  Dkcsmbeb  18,  1891.] 

Hurder:  Offiobb  without  Waseakt:  Sbntkkgb  Bkducxd. 
Th«  plaintiff  in  error  was  ooDTicted  of  moidor  in  the  eeomd 
degree  and  lenteoced  to  the  penitentiary  for  life,  upon  indirect 
and  circaniBtantial  eridenoe  that  he  had  shot  a  policeman  in 
pamait  and  arrest  of  him,  in  the  night  time,  withoot  warrant 
or  knowledge  of  erime  oommttted.  HM^  that  the  eentenoe  be 
ledooed  to  twenty  years'  imprisonment  onder  sec:  SOOa,  Code  of 
Criminal  Prooednie. 

Ebbor  to  the  district  court  for  Adams  county.  Tried 
below  before  Gaslin,  J. 

CappSy  MeVreary  &  SteijeMj  for  plaintiff  in  error. 
Oeorge  H.  Hastings,  Attorney  Oeneralf  wmtrcu 
No  briefs  filed. 

Cobb,  Ch.  J. 

The  plaintiff  in  error  was  arraigned,  tried,  and  convicted 
on  December  11,  1888,  of  murder  in  the  second  degree  for 
the  homicide  of  C.  J.  Balcom,  by  gun-shot,  on  the  night 
of  August  5,  1888,  at  the  city  of  Hastings. 

The  prisoner's  motion  for  a  new  trial  was  overruled  and 
he  was  sentenced  to  life  imprisonment  in  the  penitentiary 
of  the  state.  The  record  of  the  trial  is  preserved  in  the 
bill  of  exceptions,  brought  here  on  a  petition  in  error,  and 
lieard  on  a  motion  for  the  modification  of  the  prisoner's 
sentence. 

From  the  record  it  appears  that  the  prisoner  was  a  col- 
ored waiter,  aged  17,  at  the  Western  hotel  in  Holdrege, 
and  having  committed  larceny  of  a  watch,  made  his  way  on 
a  baggage  car  to  Hastings.    Suspicion  of  larceny  attaching 
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to  the  prisoner,  the  police  officer  of  Hastings  was  notified 
to  apprehend  him,  which  the  watchman  at  the  railroad 
station  attempted  to  do  without  warrant  and  wiUi  the  out- 
cry, in  the  prisoner's  hearing,  'Uhere  goes  the  black  s —  of 
a  b — ,''  at  the  same  time  throwing  the  light  of  a  dark 
lantern  suddenly  in  the  prisoner's  face,  at  which  he  fired 
on  the  watchman  and  ran.  The  watchman  died  of  the 
wound  the  following  day,  after  making  his  ante  mortem 
declaration  against  the  prisoner,  which  was  admitted  in 
evidence  on  the  trial.  The  prisoner's  explanation  of  his 
motive  for  firing  was  that  he  thought  the  sudden  light  from 
the  dark  lantern  was  the  flash  of  a  pistol  aimed  at  him. 

The  watchman  was  without  evidence  or  authority  to  ar- 
rest tlie  prisoner  for  crime,  except  the  dispatch  from  Hol- 
drege,  which  was  admitted  in  evidence  over  objections  by 
the  ruling  of  the  court,  that  *'  It  was  admitted,  not  as  the 
best  evidence,  but  for  the  purpose  of  showing  that  the  offi- 
cers had  probable  cause  for  the  arrest."  Tliis  evidence,  and 
that  of  the  dying  declaration  of  the  watchman,  were  subse- 
quently withdrawn  from  the  jury  before  verdict,  leaving 
no  evidence  that  the  watchman  was  warranted  in  the  arrest, 
and  that  in  following  the  prisoner  with  a  dark  lantern  and 
an  opprobrious  outcry,  he  did  it  at  a  disadvantage  and  at  his 
peril.  The  prisoner,  finding  himself  pursued  by  a  dan- 
gerous enemy,  fired  the  pistol,  as  he  most  probably  believed, 
in  self-defense.  This  more  pertinently  appears  in  the  testi- 
mony of  prosecuting  witnesses  that  when  the  prisoner  was 
asked  by  the  watchman  who  pursued  and  arrested  him, 
"Why  did  you  shoot  me?"  answered,  "You  flashed  your 
lantern  on  me  and  I  thought  it  was  a  gun,  and  I  shot." 

The  rule  of  criminal  law  is  settled  that  an  officer  with- 
out warrant  acts  as  an  individual  without  police  authority 
unless  he  witnesses  the  criminal  act;  and  he  must  have 
notice  that  the  crime  has  been  committed,  and  that  the 
prisoner  arrested  is  the  guilty  party.  This  was  properly 
laid  down  by  the  XI  paragraph  of  the  court's  instruction : 
37 
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*^  If  you  find  a  larceny  bad  been  committed,  and  that  Bal- 
com  bad  reasonable  ground  to  believe  that  the  accused  was 
guilty  of  the  offense,  he  would  have  authority  to  arrest  the 
accused  until  a  warrant  could  be  obtained,  if  within  a  rea- 
sonable time,  and  if  you  find  the  prisoner  in  such  condition 
purposely  killed  the  deceased  to  prevent  or  escape  arrest, 
you  must  find  him  guilty  of  some  d^ree  of  homicide." 

The  converse  of  the  proposition  must  be  equally  true. 
If  there  was  but  a  suspicion  without  known  grounds  that  a 
larceny  had  been  committed  by  the  prisoner,  the  watchman 
was  without  authority  to  pursue  and  arrest  him  in  the  man- 
ner related ;  and  the  prisoner,  upon  conviction,  from  indi- 
rect and  circumstantial  evidence,  would  not  seem  to  have 
been  guilty  in  the  highest  degree  of  homicide  without 
malice  prepense. 

In  accordance  with  the  provisions  of  an  act  entitled  ''An 
act  to  provide  for  the  supreme  court  to  reduce  the  sentence 
of  persons  convicted  of  crime  when  pending  in  the  supreme 
court  on  error,  and  to  allow  the  court  to  render  such  sentence 
against  such  person  as  may  be  warranted  by  the  evidence," 
approved  March  31,  1887,  the  sentence  of  the  plaintiff  in 
error  is  hereby  reduced  from  the  term  adjudged  by  the  dis- 
trict court  to  that  of  twenty  years'  imprisonment,  from  the 
date  of  his  commitment  to  the  penitentiary  of  this  state, 
which  commuted  term  he  is  hereby  sentenced  to  serve. 

Judgment  acoordikolt. 

The  other  judges  concur. 
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:  Pabol  Caknot  Ck)NTBADiOT  Wbitten.    a  contract  in 

writing  having  been  declared  on,  and  set  ont  at  length  in  the 
petition,  which  contained  a  clanse  providing  that  ''All  of  said 
goods  are  to  be  selected  by  the  said  Q.  M.  T./'  defendant,  evi- 
dence by  parol  to  the  effect  that  plaintiff  had  contracted  with 
G.  M.  T.,  defendant,  for  goods  of  a  different  fashion,  make, 
style,  and  quality,  from  the  goods  actually  selected  by  him, 
held,  erroneously  admitted. 


3.  :  Must  Aobeb  With  Plbadinos:  The  rule  of  law  is  in- 
flexible that  the  allegations  and  the  proof,  allegata  et  probata^ 
must  agree. 

Errob  to  the  district  court  for  Lancaster  oounfy.  Tried 
below  before  Field,  J. 

Wd)8ter  &  Holmes,  for  plaintiff  in  error,  cited,  as  to  the 
admissibility  of  evidence  :  Dunbier  v.  Day,  12  Neb.,  600; 
High  V.  Mich,  Bank,  6  Id.,  157;  Oropaey  v.  Averill,  8  Id., 
158;  Hamilton  v.  Thrall^  7  Id.,  219;  Clark  v.  B.  Co., 
5  Id.,  322 ;  Mills  v.  Miller,  4  Id.,  444;  Delamater  v.  Chap- 
pel,  48  Md.y  251;  Knoblauch  v,  Kronschnahel,  18  Minn, 
307. 

Potmd  &  Burr,  contra,  cited:  Littk  v.  Woodworth,  8 
Neb.,  281;  Patrick  v.  Leach,  Id.,  530;  Mayer  v.  Dean, 
115  N.  ¥•,  556;  Briggs  v.  Hilton,  99  Id.,  517;  Vhapin 
V.  Dobson,  78  Id.,  75 ;  HaU  v.  Ervm,  66  Id.,  649 ;  Mead 
V.  Bunn,  32  Id.,  275. 


George  M.  Tbaver  v.  Benjamin  F.  Shaefle  and  i  as  6si 

Robert  M.  Thompson.  '■  %  ^^ 

44      30 

[Filed  Dboehbeb  18,  1891.]  ^  ^ 

1.  Evldenoe :  Yalub  of  Goods  Dbliybbsd  :  In  an  action  based 
in  part  npon  the  ftrandalent  representations  by  the  defendant  as 
to  the  quality  and  valae  of  goods  sold  and  delirered,  AM,  that 
evidence  of  the  yalne  of  goods  actually  delivered  was  admissi- 
ble. 


532  NEBRASKA  REPORTS.         [Vol.  33 


Tntver  v.  Shaeflei 


C!OBB,  Ch.  J. 

The  plaintiffs  below,  on  June  4,  1888,  oommenced  this 
action  in  the  district  court  of  Lancaster  county,  ailing 
that  on  February  26,  1888,  they  entered  into  a  contract 
with  the  defendant,  as  party  of  the  first  part,  stating  that 
he  had  sold  to  them  goods,  wares,  and  merchandise  of  cer- 
tain quality,  kinds,  and  amounts,  mentioned  in  an  inven- 
tory and  Exhibit  A  at  a  cost  of  $13,768,  to  be  furnished 
by  the  plaintiffs  at  the  marked  price  and  all  to  be  selected 
by  the  defendant.  The  plaintiffs  were  to  pay  for  cooper- 
age and  cartage  on  the  goods,  delivered  at  defendant's  store 
in  Lincoln,  and  to  pay  for  all  as  follows :  (5,000  in  cash 
down,  and  $8,768  by  the  transfer  of  the  following  real 
estate :  Lots  16  and  16  in  block  A,  in  Davidson's  and  Cul-  • 
ver's  addition  to  the  town  of  Milford,  in  Seward  county; 
also  lot  3  in  block  1  in  Milford ;  also  640  acres  of  land  in 
Cheyenne  county,  Nebraska,  located  sixteen  miles  south  of 
Kimball,  being  the  same  sold  to  the  plaintiff  Schaefle  by 
the  Union  Pacific  Bailroad  Company ;  also  twelve  lots  in 
the  city  of  Hastings,  block  22  in  Loman's  addition  to  said 
city ;  all  of  which  the  parties  agreed  to  transfer,  or  cause 
to  be  transferred,  to  the  defendant,  free  of  all  incumbrance 
whatever,  except  that  of  $672  on  the  land  in  Cheyenne 
county,  $1,000  on  the  block  of  lots  in  Hastings,  the  inter- 
est on  the  same  to  be  paid  to  the  date  of  contract.  The 
goods  to  be  selected  and  delivered  by  defendant  on  or  be- 
fore February  27,  1888. 

The  following  is  a  copy  of  the  agreement  herein  referred 
to  and  of  exhibit  ^^A"  thereto  attached : 

''Memorandum  of  agreement  made  and  entered  into  this 
23d  day  of  February,  1888,  by  and  between  Geo.  M.  Tra- 
ver,  party  of  the  first  part,  and  B.  F.  Schaefle  and  B.  M. 
Thompson,  of  Sutton,  Nebraska,  parties  of  the  second 
part,  witnesseth :  The  said  party  of  the  first  part  has  this 
day  bargained  and  sold  to  the  said  parties  of  the  second 
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part,  goods,  wares,  and  merchandise  of  the  quality,  kinds, 
and  of  the  amounts  as  is  fully  shown  by  annexed  inventory 
hereto  attached,  marked  exhibit  'A'  and  made  a  part  hereof^ 
the  aggregate  and  total  cost  thereof  being  the  sum  of  thirteen 
thousand  and  seven  hundred  and  sixty-eight  dollars  ($13,- 
768.00),  as  also  fully  appears  on  the  exhibit  'A/  Said  goods 
to  be  furnished  to  said  parties  at  the  marked  price  thereof; 
all  of  said  goods  are  to  be  selected  by  the  said  Geo.  M.  Tra- 
ver. The  said  parties  of  the  second  part  are  to  pay  for  all 
boxes  and  the  cost  of  drayage.  Said  goods  to  be  delivered 
at  the  store  of  Greo.  M.  Traver,  in  Lincoln,  Nebraska.  In 
payment  of  said  amount  and  the  cost  of  said  goods,  said  par- 
ties of  the  second  part  hereby  agree  and  bind  themselves 
herein  to  make  payment  for  the  same  as  follows,  to-wit : 
Five  thousand  dollars  cash  in  hand  at  the  date  of  this  con- 
tract, and  the  balance  of  said  amount  to  be  paid,  to-wit : 
The  sum  of  $6,768.00  in  the  transfer  and  conveyance  of 
the  following  described  real  estate  by  the  parties  of  the 
second  part  to  the  said  Geo.  M.  Traver.  [Here  follows*  the 
description  of  several  parcels  of  real  property.]  That  said 
goods  are  to  be  selected  and  delivered  by  the  said  Geo.  M. 
Traver  on  or  before  the  27th  day  of  February,  1888.  All 
former  contracts  heretofore  made  by  the  parties  hereto  are 
hereby  revoked  and  any  suits  at  law  now  commenced  by 
the  said  Traver  shall  be  dismissed  at  once.  In  testimony 
whereof  the  said  parties  have  hereunto  set  their  hands  this 
25th  day  of  February,  1888." 
Signed  and  witnessed. 

"  Exhibit  'A.' 
Ginghams $100  00 

Light  brown  muslin 100  00 

Pillow  case  cotton  and  sheeting 50  00 

Prints  100  00 

Overalls,  jumpers,. coats •.•••  100  00 

Cloaks  and  jerseys 567  25 

Underwear  400  00 
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Table  oilcloth f6  70 

Fans 125  00 

Scar&y  jackets,  hoods,  leggins,  eta 200  00 

Cottonades 98  60 

Cassimeres  and  jeans 300  00 

Oil  clothing  and  oil  hats 261  85 

Pipes 175  00 

White  goods  department 400  00 

Window  curtains 175  50 

Skirts ^ 76  77 

Velvets,  brocades,  farmers'  satin  and  velveteen,  600  00 

Hosiery 300  00 

Gloves 600  00 

Laces 200  00 

Embroideries  and  allovers 200  00 

Wallets  and  purses 100  00 

Ladies'  neckwear 100  00 

Dress  and  cloak  trimmings 300  00 

Silks,  satins,  and  surahs 600  00 

Soaps 100  00 

Jewelry 200  00 

Brushes 100  00 

Linens 150  00 

Tabling  and  napkins 150  00 

Draperies 100  00 

Flannels 1,000  00 

Dress  goods,  suitings,  and  cloakings 1,600  00 

White  and  colored  cotton  flannels 150  00 

Shawls 800  00 

Table  spreads 56  40 

Buttons 1,097  88 

Linings  and  facings 300  00 

Notions  and  sundries  500  00 

Bibs 100  00 

Gents'  neckwear 300  00 

Ladies'  and  gents'  handkerchiefs 300  00 
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Ribbons $400  00 

a  M.  needles  28  05 

Childrens'  cotton  cloakings,  crashes,  warp, 
duck,  drills,  shirt  fronts,  veilings,  shoe 
blacking,  corsets,  silk  mitts  and  mufflers^  to 
amount  of 200  00 

«13,768  00 

'^  If  this  bill  is  not  in  all  respects  just  as  the  trade  was 
made  notify  us  at  once,  as  no  change  of  terms  or  prices 
will  be  allowed  at  time  of  settlement. 

(On  the  margin :) 

*'  The  foregoing  inventory  is  the  one  referred  to  in  said 
contract  and  hereby  affirmed  by  us." 

Signed  by  the  plaintiffs. 

The  plaintiffs  allege  that  they  paid  the  defendant  the 
sum  of  $5,000  cash^  and  fully  complied  with  all  the  terms 
of  their  agreement,  but  that  the  defendant  refused  to  de- 
liver any  of  said  goods^  wares,  and  merchandise  until  the 
16th  day  of  March  following. 

2.  The  plaintiffs  allege  that  on  March  16,  1888,  the  de- 
fendant falsely,  fraudulently,  and  knowingly  represented 
that  all  and  every  of  said  goods  were  new  goods,  full 
pieces,  and  out  of  his  regular  wholesale  stock,  at  his 
regular  marked  price,  and  none  were  out  of  remnants  from 
his  old  "  Trade  Palace  Stock,"  but  were  suitable  for  retail 
trade. 

3.  Relying  on  these  representations^  the  plaintiffs  made 
the  exchange,  upon  the  terms  stated^  and  fully  completed 
their  agreement. 

4.  At  the  said  16th  day  of  March  the  said  goods,  wares, 
and  merchandise  were  not  new  goods,  full  pieces,  nor  out 
of  his  regular  wholesale  stock,  nor  invoiced  at  his  regular 
marked  prices,  and  were  of  his  old  "Trade  Palace  Stock," 
and  were  not  suitable  for  a  retail  stock,  and  were  of  little 
or  no  value  whatever^  and  the  whole  was  not  worth  to  ex- 
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ceed  $2,000,  all  of  which  the  defendant  well  knew ;  and 
as  a  condition  of  delivery,  drew  up  and  compelled  the 
plaintiffs  to  sign  the  following: 

"Lincoln,  Neb.,  March  16,  1888. 

"  In  consideration  of  tiie  acceptance  of  the  bond  tendered 
by  B.  F.  Shaefle  and  R.  M.  Thompson,  of  Sutton,  Ne- 
braska, signed  by  Morey  and  McNaul,  wherein  it  is  cov- 
enanted and  agreed  to  correct  certain  defects  in  the  assign- 
ment of  certain  land  located  in  Cheyenne  county,  Nebraska, 
and  deliver  the  same  to  Geo.,  M .  Traver,  of  Lincoln,  or  in 
case  of  failure  herein  to  pay  to  said  Traver  the  sum  of  $6 
per  acre  therefor,  and  giving  tlie  said  Shaefle  and  Thomp- 
son sixty  days  in  which  to  perform  said  contract,  it  is  ex- 
pressly stipulated  and  agreed  by  the  said  Shaefle  and 
Thompson  that  all  demands  of  any  nature  whatsoever  now 
existing  against  tL  .lid  Traver,  if  any,  are  hereby  waived, 
receipted  for,  and  settled  in  full,  and  that  the  goods  sold 
by  the  said  Traver,  in  consideration  of  the  conveyance  of 
the  land  in  Cheyenne  county.  Neb.,  as  stipulated  in  said 
bond  and  contract  for  the  sale  thereof,  are  hereby  accepted 
as  in  accordance  with  the  terms  of  said  sale,  and  any  and 
all  defects,  if  any,  are  hereby  waived,  and  all  claims  for 
damages,  or  of  any  nature,  are  hereby  cancelled  and  re- 
ceipted for,  and  said  goods  are  hereby  receipted  for  as 
delivered  by  the  said  Traver  this  day,  and  as  being  strictly 
in  accordance  with  the  terms  and  conditions  of  the  con- 
tract." 

The  plaintiffs  allege  that,  to  induce  them  to  sign  the 
foregoing  paper,  the  defendant  made  the  fraudulent  repre- 
sentations stated,  and,  believing  them  to  be  true,  they 
signed  the  same  and  caused  the  goods,  which  had  been 
boxcil  up  by  defendant,  to  be  shipped  to  Sutton,  Nebraska, 
where  for  the  first  time  said  frauds  were  discovered  by 
plaintiffs. 

6.  That  the  whole  amount  of  goods  delivered  were  not 
worth  to  exceed  $2,000,  for  which  they  had  paid  $13,768  in 
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cash,  and  exchange  of  all  of  said  real  estate,  and  they  pray 
judgment  for  $11,768,  with  interest  from  March  16,  1888. 
Tlie  defendant  answered,  denying  each  and  every  allega- 
tion of  the  plaintiffs. 

2.  On  February  23, 1888,  they  had  a  certain  transaction 
of  barter,  the  terms  of  which  are  set  forth  in  the  plaintiffs' 
petition,  and  the  invoice,  and  exhibit  ^'A."  During  the 
four  days  defendant  was  engaged  in  selecting  and  packing 
the  goods,  the  plaintiffs  were  during  nearly  all  of  the  time 
present,  assisting  and  assenting  to  the  selections  made,  and 
prior  thereto  had  been  engaged  in  the  examination  of  de- 
fendant's stock  and  were  made  acquainted  with  his  price 
mark,  and  had  examined  into  the  prices  of  such  goods, 
both  before  the  making  of  the  contract  and  during  the 
selection  of  the  goods.  The  contract  was  not  consummated 
on  the  27th  of  February,  1888,  for  the  reason  that  the 
plaintiffs'  title  to  the  real  estate  wasjmperfect  and  incom- 
plete; and  afterwards,  on  March  16,  they  furnished  de- 
fendant assurances  for  obtaining  the  title  they  were  to 
convey  to  defendant,  and  the  goods  were  then  delivered  to 
plaintifls,  and  they  receipted  therefor,  and  made  no  com- 
plaint on  that  account  And  defendant  denies  that  he 
made,  in  respect  to  the  sale  of  the  goods,  any  other  or  dif- 
ferent contract  of  sale  than  the  barter  heretofore  set  out,  or 
that  he  has  withheld  any  of  said  goods,  or  failed  to  furnish 
or  deliver  the  same  so  bartered,  or  that  they  were  of  no 
more  value  than  $2,0Q0,  and  avers  that  he  has  kept  and 
performed  his  said  contract  in  all  respects. 

3.  The  defendant  says  that  on  March  16,  having  had 
dealings  and  barter  with  the  plaintiffs,  who,  being  unable 
to  perform  their  part  of  said  contract  to  make  such  con- 
veyances  as  they  had  agreed  to  make,  by  reason  of  certain 
defects  of  title,  which  were  supposed  to  be  curable,  asked 
for,  and  obtained,  an  extension  of  time  in  which  to  perform 
their  contract,  and  then  had  a  complete  settlement  of  their 
mutual  dealings,  whereby  they  released  and  satisfied  all 
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prior  claims  against  defendaDt,  if  any  they  had,  and  the  de- 
fendant then  and  there  delivered  to  the  plaintiffs  the  goods 
so  sold,  selected,  and  packed  up  in  boxes,  which  were  re- 
ceived by  them  before  the  execution  of  said  contract,  marked 
exhibit  "B." 

4.  The  defendant  says  that  the  plaintiffs  are  not  the  real 
parties  in  interest  in  this  controversy ;  that  they  acted  on 
behalf  of  their  concealed  principals,  Thompson  and  Sdiwab, 
a  copartnership  firm  at  Sutton,  Nebraska,  who  furnished 
all  the  property  and  money  which  constituted  the  consider- 
ation of  said  barter,  and  to  whom,  if  to  any  one,  the  dam- 
age in  this  alleged  action  accrued,  and  not  to  the  plaintiffs. 

The  plaintiffs  replied,  denying  every  allegation  of  the 
answer,  except  such  as  are  hereinafter  particularly  ad- 
mitted ;  that  they  did,  on  February  23,  1888,  have  a  cer- 
tain barter  and  sale,  according  to  the  terms  of  a  written 
agreement  of  that  date  except  as  to  description  of  property 
following  the  words  **  in  Seward  county,  Nebraska,''  also 
lot  No.  3,  in  block  No.  1,  in  Milford,  Seward  county,  Ne- 
braska; and  they  deny  that  at  that  time,  and  as  a  part  of 
the  same  transaction,  there  was  annexed  to  said  contract  a 
certain  exhibit  therein  referred  to,  and  allc^  that  defendant 
only  made,  executed  and  delivered  to  the  plaintiffs  a  mem- 
orandum of  agreement  of  said  date,  and  like  words  as  plead 
in  said  answer,  signed  in  type  writing,  except  some  correc- 
tions  made  in  ink  by  the  hand  of  his  attorney,  E.  P. 
Holmes,  and  no  exhibit  was  given  to  plaintiffs  nor  attached 
thereto,  and  they  say  that  the  next  day  after  the  date  of 
the  contract  plaintiffs  paid  to  defendant  $5,000  in  cash, 
and  all  of  said  goods  were  boxed  up  ready  for  delivery, 
yet  the  defendant,  in  order  to  cheat,  swindle,  and  defraud 
the  plaintiffs,  and  to  keep  control  and  possession  of  said 
goods,  in  the  absence  of  plaintiffs,  to  alter,  change,  and 
raise  the  price  marks  thereon,  and  to  substitute  large  lots 
of  worthless  goods  for  those  paid  for  by  plaintiffs  on  Feb- 
ruary 24,  1888,  withheld  said  exhibit  ^^A,"  and  only  made 
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teclniicul  objections  to  said  assignments  of  real  property 
and  the  titles  to  said  lots  and  lands^  to  carry  out  and  assist 
him  in  keeping  possession  of  said  goods  for  thirty  days  or 
more  after  plaintiffs  had  paid  him  said  $5,000. 

The  plaintiffs  were  at  all  times  ready  to  perform  their 
contract,  except  as  to  certain  very  technical  points  as  to 
the  assignments  on  the  back  of  the  contract  for  said  lands, 
which  the  defendant  demanded  should  be  corrected ;  and  at 
his  request  longer  time,  until  March  16,  1888,  was  had, 
and  no  settlement  was  had  or  thought  of  save  on  the  part 
of  defendant,  who  caused  said  release  and  satisfaction  of 
all  and  every  claim  and  demand  to  be  made,  and  plaintiffs 
signed  the  same  before  they  had  any  opportunity  to  ex- 
amine the  goods  in  the  store  and  possession  of  defendant 
since  the  payment  of  said  (5,000,  and  the  exhibit  ^'  B  " 
was  delivered  to  defendant  long  before  plaintiffs  saw  or 
accepted  the  goods,  or  had  discovered  the  fraud  set  forth  in 
their  petition,  and  that  it  was  a  part  of  the  scheme  of  de- 
fendant to  obtain  from  them  this  exhibit  "  B,''  in  order  to 
better  cover  up  said  frauds  and  wrongs  against  them. 

There  was  a  trial  to  a  jury,  with  verdict  for  the  plaintiffs 
for  (2,500.  The  defendant's  motion  for  a  new  trial  being 
overruled,  judgment  was  entered  on  the  verdict. 

The  case  comes  to  this  court  upon  petition  in  error,  in 
which  eight  errors  are  assigned,  to- wit: 

1.  Under  the  issues  joined  the  court  admitted  evidence 
tending  to  show  the  value  of  the  goods  delivered  by  plaint- 
iff herein  to  defendants  to  be  given  to  the  jury,  to  which 
the  defendant  at  the  time  objected  and  excepted. 

2.  That  the  court  permitted  evidence  of  the  oral  repre- 
sentations, statements,  and  negotiations,  antecedent  to  the 
contract  of  the  plaintiff  herein  to  the  defendants,  to  be 
given  to  the  jury,  to  vary  a  contract  in  writing  of  Febru- 
ary 25,  1888,  to  which  the  plaintiff  herein  at  the  time  ob- 
jected and  excepted. 

3.  The  court  permitted  evidence  to  be  given  to  the  jury 
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of  what  goods  were  ordered,  or  ordered  to  be  selected,  un- 
der the  contract  by  defendants  herein,  to  which  the  plaint- 
iff herein  at  the  time  objected  and  excepted. 

4.  The  court  erred  in  giving  the  instructions  requested 
by  defendants  herein,  Nos.  2,  4,  and  7,  to  the  giving  of 
each  of  which  the  plaintiff  herein  objected  and  excepted  at 
the  time. 

5.  The  court  erred  in  giving  to  the  jury  each  of  the  in- 
structions given  by  the  court,  numbered  respectively  5,  6, 
8,  and  11,  to  the  giving  of  each  of  which  the  plaintiff 
herein  objected  and  excepted. 

6.  The  court  erred  in  refusing  to  give  to  the  jury  each 
and  every  of  the  several  instructions  requested  by  the 
plaintiff  herein  to  be  given  to  the  jury  on  his  behalf,  and 
numbered  respectively  1,  2,  3,  4,  5,  and  6,  to  the  refusing 
to  give  each  of  which  instructions  severally  the  plaintiff 
herein  at  the  time  objected  and  excepted. 

7.  The  court  erred  iu  overruling  a  motion  for  a  new 
trial. 

8.  The  verdict  is  not  sustained  by  the  evidence,  the 
damages  were  excessive,  and  given  under  influence  of  pas- 
sion or  prejudice. 

The  first  error  assigned,  which  is  also  the  first  discussed 
by  plaintiff  in  error  in  the  brief,  is,  that  the  court  admitted 
evidence  tending  to  show  the  value  of  the  goods  delivered 
by  the  plaintiff  in  error  to  the  defendants  in  error  to  be 
given  to  the  jury.  While  the  petition  presents  the  case  of 
the  plaintiffs  in  a  somewhat  involved  manner,  difficult  to 
l)e  understood,  we  must  take  it  to  be  an  action  for  fraud 
and  deceit  in  the  sale  of  goods  by  the  defendant  to  the 
plaintiffs,  by  which  the  plaintiffs  claim  to  have  been  dam- 
aged in  that,  by  the  fraud  and  deceit  of  the  defendant,  he 
delivered  to  them  and  they  received  goods  of  an  inferior 
quality  and  less  value  than  those  which  he  sold  to  them, 
and  which,  by  virtue  of  the  contract  of  sale  and  the  con- 
sideration paid,  they  were  entitled  to  receive.     If  this  is  a 


Vol.  33]       SEPTEMBER  TERM,  1891.  541 


Traver  ▼.  Shaefle. 


fair  construction  of  the  object  of  the  action,  and  the  gen- 
eral nature  and  character  of  the  petition,  it  follows  that 
the  quality  and  value  of  the  goods  actually  received  is  a 
pertinent  and  necessary  question  for  the  consideration  of 
the  jury,  without  which  no  intelligent  verdict  could  have 
been  arrived  at  by  them. 

''In  case  of  fraudulent  representations  of  the  quality 
or  quantity  of  property  sold,  the  general  rule  of  damages 
is  the  diJBTerence  between  the  value  of  the  property  as  it  is 
and  what  it  would  be  worth  if  the  representations  had 
been  true.  This  being  the  rule  of  damages,  not  only  the 
representations  of  quality  made  by  the  vendor  but  also  the 
actual  value  of  the  property  must  be  given  in  evidence  to 
the  jury  to  enable  them  to  apply  the  rule.'^  See  Field  on 
Damages,  section  706,  and  authorities  there  cited. 

The  second  error  presented  in  the  petition  in  error, 
which  is  also  considered  under  the  first  head  in  the  brief 
of  plaintiff  in  error,  is,  that  the  court  erred  in  permitting 
oral  representations,  statements,  and  n^otiations,  antece- 
dent to  the  contract  of  the  plaintiff  herein  to  the  defend- 
ants, to  be  given  to  the  jury,  as  counsel  add,  to  vary  a 
contract  in  writing  of  February  25,  1888.  It  is  true,  as 
may  be  seen  by  reference  to  the  statement,  that  there  was  a 
written  contract  entered  into  between  the  plaintiffs  and 
the  defendant  of  the  date  stated  iik  the  exceptions,  yet  the 
alleged  fraud  and  deceit  relates  to  the  making  and  procur- 
ing of  said  contract  by  the  defendant  and  from  the  plaint- 
iffs, as  well  as  in  the  execution  thereof. 

I  am  somewhat  at  a  loss  to  ascertain  the  true  application 
of  the  evidence  to  this  assignment  as  intended  by  counsel 
who  write  the  brief.  They  do  not  designate  in  what  part 
of  the  record  this  evidence  is  to  be  found,  nor  the  witness 
who  gave  it;  and  when  it  is  borne  in  mind  that  the  bill  of 
exceptions  contains  319  pages,  I  trust  that  I  may  be  par- 
doned if  I  overlook  or  fail  to  find  some  portion  of  it. 

The  plaintiff  B.  F.  Sliaefle,  the  first  witness  called  by 
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the  plaiDtiffs,  being  on  the  stand,  was  questioned  as  to  the 
agreement  of  February  26;  the  delivery  of  the  goods  by 
the  defendant;  the  payment  of  the  sum  of  (5,000  by  the 
plaintiffs;  the  shipping  of  the  goods  and  other  matters; 
in  r^ard  to  the  packing  of  the  goods;  where  the  goods 
were  at  that  time ;  to  what  extent  an  inspection  and  exam- 
ination of  the  goods  was  made  by  the  plaintifis;  where 
the  parties  were  when  the  contract  was  made;  when  and 
where  the  goods  were  packed;  the  situation,  depth,  and 
dimensions  of  the  defendant's  store.  None  of  these  ques- 
tions were  objected  to  by  counsel  for  defendant,  except  as  to 
the  depth  of  defendant's  store  and  as  to  how  many  of  the 
goods  witness  saw  selected  and  packed  into  the  boxes. 
This  latter  question  was  objected  to  as  incompetent,  imma- 
terial, and  irrelevant,  and  also  objected  to  by  the  senior 
counsel  for  the  defendant — ^'If  the  question  goes  to  the 
value,  it  is  irrelevant,  and  immaterial  under  the  issues 
joined,  and  no  foundation  laid  or  the  competency  of  the 
witness  shown,"  which  objection  was  overruled  and  de- 
fendant  excepted.  Again,  counsel  objected  to  the  question 
put  to  this  witness  by  counsel  for  plaintiff:  '^Q.  Did  yon 
see  the  goods  they  were  putting  in  over  ten  or  twelve 
boxes?''  And  again,  "Do  you  know  whether  he  (Thomp- 
son) was  present  when  any  of  the  other  boxes  were 
packed?"  And  again,  counsel  for  the  defendant  objected 
to  the  question  put  to  witness,  ''Who  were  they  (the  boxes 
of  goods)  addressed  to?" 

There  were  a  great  many  other  questions  asked  of  this 
witness  which  were  objected  to  and  the  objection  overruled 
by  the  court,  but  I  fail  to  find  any  which  in  my  judgment 
come  within  the  description  of  antecedent,  oral  n^otia- 
tions  of  the  parties  leading  to  the  contract 

B.  M.  Thompson,  the  other  defendant,  was  also  sworn 
and  examined  as  a  witness  on  behalf  of  the  plaintifis,  but 
I  fail  to  find,  in  his  examination  in  chief,  any  question  put 
to  him  by  counsel  for  the  plaintiffs  whidi  I  conceive  to 
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fall  within  the  said  description.  But  I  may  be  pardoned 
for  saying  that  as  soon  as  this  witness  was  passed  over  to 
counsel  for  defendant,  his  examination  became  such  as  to 
render  it  open  to  the  objection  named,  but  as  the  plaintiffs 
are  not  complaining,  no  notice  can  be  taken  of  this. 

The  plaintiff,  B.  F.  Schaefle,  being  on  the  stand  as  a 
witness  on  behalf  of  the  plaintiffs,  and  having  been  exam- 
ined at  considerable  length  as  to  the  kind  and  quality  of 
the  goods  taken  out  of  the  boxes  after  they  were  shipped 
to  Sutton,  his  examination  was  continued  as  follows: 

88*  "What  kind  of  buttons  were  they  in  these  boxes?" 
A.  "Six  hundred  and  seventy-two  gross  of  one  kind  of 
buttons.  It  is  a  very  cheap  button  and  not  very  durable. 
They  are  worth''— Webster,  "I  object."  Burr,  "I  will 
ask  him  a  question." 

89.  "  Were  you  acquainted  with  the  cash  value  of  but- 
tons at  that  time?"    A.  **Ye8." 

90.  "State  what  these  buttons  were  worth  upon  the 
market  at  that  time?"  Webster,  "I  object.  Immaterial 
and  irrelevant  under  the  issues.  There  being  no  attempt 
made  to  show  that  they  were  not  selected  by  Traver  at  the 
marked  price  of  his  stock,  and  if  they  were,  the  value  is 
immaterial."  Overruled,  eta  A.  "  They  were  worth,  such 
a  lot  as  that,  taking  them  all  together,  six  hundred  and 
seventy-two  gross,  would  sell  for  about  seven  cents  a  gross." 

91.  "What  were  they  charged  to  you  at  in  this  bill?" 
A.  "If  my  memory  serves  me  right,  I  think  thirty-five 
cents,  but  you  will  find  it  in  the  inventory." 

92.  "State  what  kind  of  buttons  you  ordered  of  Mr. 
Traver?"  A.  "  I  bargained  for  an  assortment  of  buttons." 
Holmes,  "  I  object,  as  immaterial  under  the  issues.  The 
pleadings  show  that  Mr.  Traver  was  to  select  these  goods, 
and  to  select  the  buttons,  it  not  being  specified  what  kind 
of  buttons  were  to  be  selected."  Overruled,  etc.  A.  "  O, 
not  more  than  four  or  five  gross  of  a  kind,  and  they  were 
buttons  that  were  in  style  and  salable,  and  that  were  good 
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value  at  the  prices  he  qaoted  to  us  at  tBe  time  we  made  the 
contract" 

93.  ''  What  kind  of  buttons  did  he  show  70a  at  the 
time  you  made  the  contract?'^  A.  "He  showed  us  these 
buttons — just  specimens  on  his  shelves  in  open  sight — 
fairly  in  sight  to  be  seen,  but  buttons  he  gave  us  I  never 
saw  before,  and  consequently  he  didn't  give  us  the  buttons 
we  ordered." 

94.  "How  many  classes  and  styles  did  you  examine  in 
his  presence?"  A.  "I  didn't  count  them,  but  probably 
two  hundred  or  two  hundred  and  fifty  different  kinds." 

95.  "What  kind  of  buttons  did  you  receive?"  A.  "I 
got  one  lot  of  buttons,  six  hundred  and  seventy-two  gross 
of  that  one  kind  and  quality,  and  outside  of  that  I  received 
a  lot  of  high-priced  buttons  that  were  entirely  out  of  style 
and  not  salable.  Some  were  as  high  as  a  dollar  and  a  half 
a  dozen,  and  some  were  as  high  as  two  dollars  a  dozen," 
etc. 

96.  "  Look  at  that  inventory — ^you  take  the  items  called 
ginghams  and  go  through  that,  and  tell  what  kind  of 
ginghams  you  ordered,  and  what  kind  you  received?" 
Holmes,  "I  object,  as  incompetent  and  immaterial  under 
the  issues.  The  contract  as  plead  here  shows  that  Mr. 
Traver  had  a  right  to  select  these  goods,  and  no  particular 
nor  si)ecial  kind  were  ordered."  Overruled.  A.  "The 
ginghams,  as  far  as  this  invoice  shows,  are  all  right,  with 
the  exception  of  a  great  many  remnants  in  the  line  of 
French  ginghams,  and  he  charged  us  fifteen  cents  a  yard 
for  them." 

97.  "  What  was  said,  or  what  was  agreed  between  Traver 
and  you  about  remnants — what  were  the  statements  made 
by  him  to  you?"  A.  "The  statements  were  these,  that 
he  was  to  give  us " — Holmes  objected,  as  irrelevant,  im- 
material, and  incompetent  Overruled  and  answer  con- 
tinued— "goods  out  of  his  wholesale  stock,  and  it  stands 
to  reason  that  there  would  not  be  any  remnants  in  a  whole- 
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sale  stocky  and  they  were  to  be  new  goods  given  us,  and 
there  were  probably  all  the  remnants  he  had  in  the  house/' 

A  decision  of  the  questions  presented  in  the  above  ob- 
jections to  testimony  and  rulings  of  the  court  thereon  will 
probably  be  decisive  of  the  case. 

The  petition,  instead  of  alleging  the  amount,  value,  kind, 
and  quality  of  the  goods  purchased,  the  direct  terms,  refers 
to  the  agreement  in  writing  between  the  plaintiffs  and  de- 
fendant on  the  23d  day  of  February,  1888.  The  written 
agreement  refers  to  the  annexed  inventory  '^ marked  exhibit 
'A'  and  made  a  part  hereof."  Looking  at  the  contract  and 
the  inventory  together,  the  natural  and  irresistible  inference 
would  be  that  the  goods  included  therein  consisted  of  ag- 
gregated -  and  clearly  defined  and  designated  blocks  of 
goods  already  set  apart  and  well  known  to  the  parties, 
were  it  not  for  the  clause  of  the  contract,  that  '^All  of  said 
goods  are  to  be  selected  by  the  said  Geo.  M.  Traver.''  But 
giving  these  words  their  due  meaning  and  weight,  it  becomes 
apparent,  and  the  conclusion  follows,  that  some  larger  stock 
or  body  of  goods,  embracing  goods  of  the  kinds  and  de- 
scriptions named  in  the  inventory,  was  in  the  view  of  the 
parties  in  entering  into  the  said  contract,  out  of  which  the 
goods  contracted  for  were  to  be  selected  by  the  seller, 
Traver.  The  first  clause  of  the  contract  speaks  of  the 
'Equality,  kinds,  and  the  amounts  of  the  goods  as  fully 
shown  by  the  annexed  inventory,'^  but  when  we  turn  to 
the  inventory,  we  fail  to  find  anything  whatever  as  to  the 
quality  of  the  goods.  For  example,  the  two  articles  of 
'•ginghams"  and  "buttons,"  about  which  the  evidence 
above  quoted  was  given.  These  articles  are  distinguished 
from  other  goods  only  by  the  use  of  the  most  general 
words.  What  was  the  purpose  of  this  so-called  inven- 
tory? Doubtless  it  was  to  limit  and  control  Traver  in 
the  selection  of  the  thirteen  thousand  seven  hundred  and 
sixty-eight  dollars'  worth  of  goods.  Otherwise  the  entire 
purchase  might,  within  the  letter  of  the  contract,  have  con- 
38 
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sisted  of  buttons.  But  the  question  is,  having  by  the  words 
of  the  contract^  including,  of  course,  the  inventory,  limited 
Traver  in  the  selection  of  the  goods  to  "  Buttons,  $1,097.88," 
and  "Ginghams,  $100,"  with  no  other  words  signify- 
ing kind,  quality,  pattern,  make,  size,  or  material,  can  the 
plaintiffs  now  by  parol  limit  him  to  the  selection  of  a 
varied  stock  of  buttons,  and  to  a  hundred  dollars'  worth  of 
ginghams  consisting  of  entire  bolts?  This  cannot  be  done 
without  importing  words  and  sentences  into  the  written 
contract.  But  if  this  could  be  done,  surely  it  would  have 
to  be  by  appropriate  allegations  of  pleading.  Here  there 
is  no  attempt  to  declare  on  the  contract  by  its  legal  effect, 
nor  to  construe  it  by  the  light  of  antecedent  or  contempo- 
raneous facts  or  circumstances,  and  the  words  of  the  con- 
tract, as  declared  and  exhibited,  place  no  limitation  of 
quality,  style,  or  fashion  upon  the  articles  of  goods  to  be 
selected. 

There  is  no  allegation  in  the  petition  that  the  plaintiff 
ordered  goods  of  the  defendant;  nor  of  any  contractual  or 
other  relations  between  the  parties  giving  them  the  right 
to  choose,  select,  or  order  particular  goods,  nor  a  particular 
quality,  make,  style,  or  fashion  of  goods,  and  by  such 
choice,  selection,  or  order,  make  it  the  duty  of  the  defend- 
ant to  deliver  such  goods  or  articles. 

I  am  therefore  of  the  opinion  that  the  court  erred  in 
overruling  the  defendant's  objections  and  admitting  testi- 
mony as  to  the  kind  and  quality  of  buttons  and  ginghams 
ordered  by  the  plaintiffs  of  the  defendant,  etc.  These  ex- 
ceptions are  a  fair  sample  of  those  running  throughout 
the  record  of  the  case.  They  are  not  only  of  the  class  of 
prejudicial  errors,  but  clearly  indicate  that  both  the  plead- 
ings and  trial  of  the  case  proceeded  upon  a  false  theory. 
The  evidence  contained  in  the  record  tends  to  prove,  more 
or  less  definitely,  that  the  defendant  had  been  for  a  number 
of  years  carrying  on  a  wholesale  and  retail  dry  goods  busi- 
ness ;  that  he  had  on  hand  in  his  store  a  large  stock  of  dry 
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goods  and  notions,  part  of  which  consisted  of  bright,  fresh, 
fashionable,  and  stylish  goods,  suitable  for  the  wholesale 
trade,  and  part  of  which  were  old-fashioned,  shelf-worn, 
and  soiled  remnants  and  broken  packages.  That  he  so 
arranged  these  goods  in  the  several  departments  and  upon 
the  shelves  of  his  store  that  a  person  making  an  ordinary 
examination  and  inspection  of  the  stock  would  see  only 
the  best  and  desirable  goods,  the  uncut  bolts  and  the  entire 
and  unsoiled  packages.  That  the  cut  bolts,  remnants,  old 
style  and  antiquated  pieces,  broken  and  soiled  packages, 
and  unsalable  goods  were  covered  up  and  concealed  from 
view.  That  the  best  and  exhibited  goods  were  marked 
with  a  private  sale  mark,  at  fair  and  reasonable  prices', 
respectively ;  that  having  by  a  tempting  advertisement  in- 
duced the  plaintiffs  to  visit  his  store  with  the  view  of 
making  a  large  purchase  of  goods,  paying  therefor  partly 
in  cash  and  partly  in  real  property,  as  invited  by  the  said 
advertisement,  he  took  them  through  his  store,  calling 
their  attention  and  giving  them  time  and  opportunity 
only  to  examine  and  inspect  the  fresh  goods,  uncut  bolts, 
and  unbroken  and  unsoiled  packages,  calling  their  atten- 
tion to  the  marked  sale  prices  of  these  and  giving  them 
the  key  to  the  private  mark ;  that  by  the  above  means, 
and  after  several  hitches  in  the  negotiations,  the  defendant 
induced  the  plaintiffs  to  enter  into  and  to  execute  the  con- 
tract set  out  in  the  statement;  that  thereupon,  taking  ad- 
vantage of  the  clause  of  the  contract  providing  that  the 
goods  should  be  selected  by  him,  the  defendant  selected, 
boxed,  and  shipped  to  the  plaintiffs,  or  to  their  order, 
goods  of  the  nominal  or  marked  value  stated  in  the  con- 
tract, in  great  part  out  of  the  old  style,  unfashionable 
goods,  remnants,  and  broken  and  soiled  packages,  which, 
though  doubtless  in  the  store  at  the  time  of  the  inspection 
of  the  stock  by  the  plaintiffs,  had  not  been  seen  nor  ex- 
amined by  them,  but  had  been  concealed  from  them,  and 
most  of  the  articles  had  been  marked  far  above  their  value 
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and  far  above  the  rate  at  which  the  superior  goods  exam- 
ined hy  plaintiffs  of  the  same  general  class  were  marked. 

Had  there  been  allegations  of  pleading  in  the  plaintiffs^ 
petition  sufficient  to  make  this  evidence  admissible^  I  think 
a  case  for  judgment  would  be  made  on  the  part  of  the 
plaintiffs  against  the  defendant;  but  there  is  no  more  in- 
flexible rule  of  law  than  that^  to  sustain  a  verdict  or  judg- 
ment^ the  pleadings  and  the  proof^  cUlegcUa  d  probata,  must 
agree. 

As  there  must  be  a  new  trial  it  is  not  deemed  necessary 
to  pass  upon  the  other  errors  assigned.  The  judgment  of 
the  district  court  is  reversed  and  the  cause  remanded  to 
that  court  for  further  proceedings^  with  permission  of  the 
plaintiffs  to  amend  their  petition^  if  so  advised. 

Judgment  aooobdingly. 

The  other  judges  concur. 


Edgar  L.  Holyoke,  appellant,  v.  James  H.  Mo- 

MUBTBY  £T   AL.,  APPELLEES. 

[Filed  Dscbmbbb  18, 1691.] 

The  pleading^  and  evldenoe  coDsidered,  and  held  to  snstoin 
the  judgment. 

Appeal  from  the  district  court  for  Lancaster  oonntj. 
Heard  below  before  Field,  J. 

Thomas  C.  Hunger,  for  appellant. 

J.  R.  WAsUr,  contra. 


Vol.  33]      SEPTEMBER  TERM,  1891.  649 


Holyoke  t.  McMurtry. 


Cobb,  Ch.  J. 

The  plaintiffy  by  his  petition  in  the  court  below,  al- 
lied that  about  the  3d  day  of  April,  1888,  and  before 
that  time,  he  was  the  owner  and  possessor  of  thirty-three 
shares  of  the  capital  stock  of  the  Lancaster  County  Abstract 
Company,  a  corporation  duly  organized  under  the  laws  of 
this  state,  and  doing  business  at  Lincoln  in  said  state,  of 
which  the  plaintiff  and  the  defendants  Carrothers  &  Mc- 
Murtry were  at  that  time  stockholders,  and  of  which  the 
plaintiff  is  and  was  the  vice  president,  defendant  Carrothers 
the  secretary,  and  the  defendant  McMurtry  the  president. 
That  on  or  about  the  said  date  the  plaintiff,  at  the  instance 
and  request  of  the  defendant  Carrothers,  sold  the  thirty- 
three  shares  said  of  stock  held  by  him  to  the  defendant 
Carrothers  for  the  named  consideration  of  $1,200,  and  for 
the  purpose  of  securing  the  payment  of  the  consideration  (no 
cash  being  paid  or  other  consideration  being  passed),  the 
said  defendant  Carrothers  made,  executed,  and  delivered  to 
the  plaintiff  his  promissory  note  in  writing  for  the  sum  of 
$1,200,  payable  one  year  from  date,  with  interest  at  ten 
per  cent,  and  at  the  same  time,  for  the  purpose  of  secur- 
ing the  payment  of  said  promissory  note  for  the  purchase 
money,  executed  and  delivered  a  chattel  mortgage,  a  copy 
of  which  is  set  out  as  an  exhibit,  whereby  he  assigned  to 
the  plaintiff  the  undivided  two-thirds  interest  in  and  to  a 
set  of  abstract  books  operated  by  the  said  Lancaster  County 
Abstract  Company,  said  undivided  two-thirds  consisting 
of  sixty-six  shares  of  the  capital  stock  of  said  Lancaster 
County  Abstract  Company  and  the  undivided  two-thirds 
interest  in  the  books,  plats,  papers,  and  office  furniture ; 
and  in  said  mortgage  was  the  proviso  that  ''this  mort- 
gage shall  be  subject  to  a  mortgage  given  this  day  to  J.  H. 
McMurtry  for  the  sum  of  $1,300;  that  the  defendant  Mc- 
Murtry well  knew  of  the  existence  and  terms  of  the  said 
mortgage  to  the  plaintiff  of  the  sixty-six  shares  of  stock 
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and  effects  of  said  company  by  defendant  Carrothers  to 
plaintiff^  and  had  actual  knowledge  of  the  instrument 
aforesaid,  and  of  its  tenor  and  conditions  at  the  time  of  the 
execution  and  delivery  thereafter;  that  the  said  instrument 
was  also  duly  filed  for  record  in  the  office  of  the  county 
clerk  of  Lancaster  county  on  the  4th  day  of  February, 
1888. 

That  thereafter,  and  on  or  about  the  month  of  October^ 
1888,  the  defendant  .McMurtry,  well  knowing  of  the 
existence  and  terms  of  the  assignment  and  mortgage  of 
the  said  Carrothers  to  the  plaintiff  as  aforesaid,  took  a 
new  instrument  of  assignment  by  defendant  Carrothers  to 
defendant  McMurtry,  by  the  execution  of  a  chattel 
mortgage  by  defendant  Carrothers  to  defendant  Mc- 
Murtry, to  secure  the  sum  of  eighteen  hundred  dollars 
as  evidenced  by  a  promissory  note  of  Carrothers,  dated 
October  3,  1889,  with  interest  at  10  per  cent,  and  which 
said  chattel  mortgage  was  upon  ''the  undivided  two-thirds 
interest  in  and  to  the  set  of  abstract  books  operated  by  the 
Lancaster  Abstract  Company,  said  interest  consisting  of 
sixty-six  shares  of  the  capital  stock  of  said  company." 
About  the  same  time  the  defendant  McMurtry  received 
from  the  defendant  Carrothers,  well  knowing  of  plaintiff's 
claim,  the  said  written  assignment  of  the  said  sixty-six 
shares  of  stock,  and  the  sixty-six  shares  of  stock  were 
delivered  into  defendant  McMurtry's  possession,  also  col- 
lateral security  for  the  payment  of  said  note  of  $1,800,  as 
above  stated,  which  chattel  mortgage  and  hypothecation 
of  stock  were  in  lieu  of,  and  included,  the  original  indebt- 
edness of  thirteen  hundred  dollars  referred  to  in  exhibit 
"A,"  the  additional  five  hundred  dollars  being  an  addi- 
tional claim  in  a  separate  account,  and  the  defendant  Mc- 
Murtry accepted  the  new  security  as  a  merger  of  his  former 
claim. 

That  the  assignment  by  defendant  Carrothers  to  plaint- 
iff was  and  is  a  first  assignment  in  fact  and  form,  subject 
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only  to  the  original  claim  of  defendant  McMurtry  for  thir- 
teen hundred  dollars  as  above  stated,  according  to  the  terms 
and  conditions  of  sach  first  claim  of  defendant  McMurtry. 

That  the  defendant  McMurtry,  well  knowing  of  plaint- 
iff's rights  and  claims,  has  no  right  or  claim  in  the  said 
stock  except  as  this  excepted  prior  to  this  plaintiff's  rights, 
and  that  the  chattel  mortgage  and  hypothecation  of  stock 
as  collateral  by  defendant  Carrothers  to  defendant  Mc- 
Murtry in  October,  1888,  after  the  defendant  McMurtry 
well  knew  of  the  plaintiff's  rights  and  claims  as  aforesaid, 
and  all  subject  to  and  inferior  to  plaintiff's  claims. 

That  the  defendant  Carrothers  is  wholly  insolvent  and 
he  resides  without  the  state,  and  plaintiff  is  in  great  danger 
of  losing  his  rights,  interest,  and  equity  in  said  sixty-six 
shares  of  stock  and  his  entire  debt,  because  the  defendaut  Mc- 
Murtry is  about  to  assign  his  interest  in  the  said  shares  and 
transfer  the  same  to  an  innocent  purchaser,  so  that  the 
plaintiff  would  lose  his  remedy  against  the  said  defendant. 

That  the  State  National  Bank  has,  or  claims  to  have, 
some  interest  and  lien  upon  the  said  shares  of  stock,  but 
what  interest  the  plaintiff  is  uninformed,  and  therefore 
denies  the  same,  and  if  it  has  any  such  interest  alleges  that 
it  is  subject  and  inferior  to  the  plaintiff's,  etc.  With 
prayer  for  an  accounting,  and  that  the  interest  of  the  par- 
ties in  the  shares  of  stock  may  be  determined  and  decreed 
by  the  court,  that  the  plaintiff's  interest  in  said  stock  might 
be  decreed,  and  said  stock  sold  subject  only  to  the  defend- 
ant McMurtry's  claim  of  $1,300,  and  for  an  injunction, 
etc. 

The  defendant  McMurtry  answered  said  petition,  in 
which  he  denied  that  the  said  plaintiff,  at  the  time  of  the 
commencement  of  said  action,  or  at  any  time  since  the  3d 
day  of  February,  1888,  is  or  has  been  the  vice  president 
of  said  Lancaster  County  Abstract  Company.  2.  Denying 
that  said  defendant  Carrothers,  on  said  3d  day  of  February, 
1888,  or  at  any  time,  did  or  could  by  chattel  mortgage  as- 
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sign  or  encumber  the  abstract  books  or  other  property  of 
said  corporation,  for  that  said  books  were  the  property  of 
the  corporation,  and  not  of  said  Carrothers,  and  that  by  the 
articles  of  said  corporation  it  was  provided  that  ^^At  no 
time  shall  said  company  hypothecate  its  property  or  in  any 
way  encumber  the  same.'' 

The  said  defendant  further  denies  that  he  at  any  time 
knew  of  the  alleged  attempt  of  the  said  Carrothers  to  mort- 
gage the  property  of  said  incorporation^  or  of  his  interest 
therein,  or  of  the  stock  or  the  interest  in  stock,  to  the 
said  plaintiff. 

Further,  that  in  and  by  the  articles  of  incorporation  of 
the  said  Lancaster  County  Abstract  Company  it  is  ex- 
pressly provided  that  no  assignment  or  transfer  of  stock 
shall  be  valid  except  by  transfer  upon  the  books  of  the 
company.  That  on  the  2d  day  of  October,  1888,  the  said 
Carrothers,  being  then  indebted  to  said  defendant  for  the 
sum  of  $1,300,  and  interest  thereon  amounting  to  about 
$100,  and  being  also  indebted  to  the  defendant  upon  an 
account  of  money  loaned  and  advanced  by  said  defendant 
to  him,  and  in  consideration  of  the  further  sum  of  $500 
then  by  the  defendant  advanced  and  loaned  to  him,  made 
to  said  defendant  his  promissory  note  of  that  date,  and 
thereby  promised  to  pay  said  defendant  the  sum  of  $1,800 
in  one  year  thereafter,  with  interest  thereon  at  the  rate  of 
ten  per  cent  per  annum,  which  said  indebtedness  the  said 
Carrothers  secured  by  hypothecation  and  pledge  to  defend- 
ant of  his  sixty-six  shares  of  said  incorporation,  and  de- 
fendant denies  that  said  sixty-six  shares  of  stock,  or  any 
of  them,  had  theretofore  been  pledged  to  the  said  plaintiff, 
and  avers  that  he  took  and  received  the  same  of  the  said 
Carrothers  in  good  faith,  and  supposing  and  believing  that 
said  Carrothers  was  owner  of  the  same  as  upon  the  face  of 
said  certificates,  and  upon  the  record  of  said  corporation,  he 
appeared  to  be,  and  defendant  satisfied  and  discharged  all 
and  every  of  his  former  claims  against  said  Carrothers,  and 
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made  the  said  further  loan  of  money^  and  took  the  said 
note  of  $1,800  payable  in  one  year  after  said  transaction, 
and  received  said  sixty-six  shares  of  stock  as  security 
therefor  in  full  faith  and  belief  that  said  Carrothers  was 
the  owner  in  his  own  right,  as  well  as  the  holder  of  said 
sixty-six  shares  of  stock  in  said  corporation,  and  that  said 
debt  is  yet  in  every  part  unpaid,  and  defendant  claims  and 
has  lien  upon  said  stock  for  said  sum  and  interest.  With 
prayer  for  judgment,  and  that  plaintiff's  action  be  dis- 
missed, etc 

For  a  reply  the  plaintiff  denied  that  the  articles  of  in- 
corporation of  the  Lancaster  County  Abstract  Company 
provides,  as  stated  in  articles  5  and  6  quoted  in  the  de- 
fendant McMurtry's  answer,  and  alleged  that  articles  5 
and  6  provide  as  follows: 

''Art  5.  The  affairs  of  this  corporation  shall  be  con- 
ducted by  a  board  of  directors,  consisting  of  not  less  than 
three  nor  more  than  five  members,  who  shall  be  stockhold- 
ers, and  shall  be  elected  at  the  annual  meeting  of  stock- 
holders by  a  majority  vote  of  stock  present  or  represented 
at  such  meeting  by  proxy  in  writing,  and  who  shall  hold 
their  offices  until  others  are  duly  elected  in  their  stead. 
Two-thirds  of  such  elected  directors  shall  constitue  a  quo- 
rum of  the  board.     Such  annual  meetings  shall  be  held  at 

f  on  the  first  Tuesday  in  January,  1888,  and  on  the 

1st  of  January  each  succeeding  year  thereafter,  at  their 
usual  place  of  business  in  the  city  of  Lincoln,  Nebraska, 
and  until  the  date  of  such  first  meeting  the  directors  shall 
1)0  J.  H.  McMurtry,  C.  C.  Carrothers,  and  E.  L.  Holyoke. 

''Art.  6.  The  officers  of  this  company  shall  consist  of 
president,  vice  president,  secretary  and  treasurer,  who 
shall  be  elected  by  the  board  of  directors  from  their  own 
members  at  their  annual  meeting  on  the  same  day  and  date 
and  at  the  same  place  as  the  annual  meeting  of  said  stock- 
holders for  the  election  of  directors,  and  such  officers  shall 
hold  their  offices  until  their  successors  are  duly  elected. 
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The  duties  of  such  officers  not  otherwise  fixed  shall  be  de- 
fined by  by-laws  adopted  by  the  board  of  directors,  and 
until  such  first  election  the  officers  shall  be  J.  H.  McMur- 
try,  president;  E.  L.  Holyoke,  vice  president;  and  C.  C. 
Carrothers,  secretary  and  treasurer/' 

Plaintiff  denied  that  on  the  said  3d  day  of  February, 
1888,  by  the  sale  and  assignment  of  his  stock  to  said 
Carrothers,  his  office  as  vide  president  became  vacant  and 
himself  ineligible  to  hold  said  office,  but  alleged  himself 
to  be  vice  president  as  set  forth  in  his  petition,  and  that 
there  was  no  election  held  for  officers  of  said  company  up 
to  the  time  of  filing  said  petition  and  to  the  3d  day  of 
October,  1888. 

In  reply  to  the  second  paragraph  of  defendant's  answer, 
plaintiff  alleged  that  the  defendant  Carrothers,  by  the  in- 
strument set  out  in  plaintiff's  petition  marked  '^  exhibit  A," 
did  encumber  his  interest  in  the  property  of  said  corpora- 
tion and  in  his  sixty-six  shares  of  stock  as  therein  stated. 

In  reply  to  the  third  paragraph  of  defendant  McMur- 
try's  answer,  plaintiff  made  replication  of  the  truth  of  the 
the  statement  in  his  petition  contained  of  defendant  Mc- 
Murtry's  knowledge  of  plaintiff's  claim  and  denied  that 
defendant  McMurtry  was  ignorant  of  the  same. 

In  reply  to  the  fourth  paragraph  of  the  answer,  denied 
that  the  articles  of  incorporation  of  the  said  Lancaster 
County  Abstract  Company,  either  original  or  amended, 
at  any  time  prior  to  the  3d  day  of  October,  1888,  or  up  to 
this  time,  provide  that  no  assignment  or  transfer  of  stock 
shall  be  valid  except  by  transfer  upon  the  books  of  said 
company,  but  alleged  that  no  such  provision  was  or  is  con- 
tained in  the  said  articles. 

Plaintiff  also  alleged  that  in  regard  to  the  additional 
five  hundred  dollars  advanced,  loaned,  and  paid  to  de- 
fendant Carrothers  by  defendant  McMurtry,  and  the  prom- 
issory note  given  to  secure  the  same,  and  the  $1,300 
originally   owing   by  defendant  Carrothers  to  defendant 
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McMurtry,  and  as  to  the  hjpotihecatioD  and  pledge  by  de- 
fendant Carrothers  to  defendant  McMurtry  on  the  2d  day 
of  October,  1888,  of  defendant  Carrothers'  sixty- six  shares 
of  stock  then  in  Carrothers'  possession,  and  upon  plaintiff's 
claims  a  lien  and  equitable  mortgage  as  in  the  petition 
stated,  that  the  defendant  McMurtry  in  so  taking  the  hy- 
pothecation and  pledge  of  said  stock  did  not  act  in  good 
faith,  but  well  knowing,  actually  and  constructively,  of 
plaintiff's  rights,  claims,  and  liens,  as  set  forth,  both  as 
to  the  five  hundred  dollars  and  the  thirteen  hundred  dol- 
lars, together  making  the  $18,000  which  said  pledge  and 
hypothecation  were  supposed  to  secure.  Plaintiff  admits 
that,  as  in  his  petition  alleged,  at  the  time  of  the  giving  of 
this  hypothecation  and  pledge  of  stock,  the  defendant  Mc- 
Murtry satisfied  and  discharged  all  and  every  of  his  former 
claims  against  said  Carrothers,  and  took  the  said  note  of 
$1,800,  payable  in  one  year  after  the  transaction,  and  al- 
leged that  thereby  and  then  the  defendant  McMurtry 
released  his  lien  (as  to  the  thirteen  hundred  dollars  and 
interest)  in  the  assignment,  chattel  mortgage,  and  equitable 
mortgage  given  by  the  said  Carrothers  to  the  said  McMur- 
try on  the  2d  day  of  February,  1889,  to  secure  the  sum  of 
thirteen  hundred  dollars  and  interest,  and  which  assign- 
ment and  lien  and  claim  upon  said  stock  was  excepted  in 
the  like  assignment  lien  claim  given  by  defendant  Car- 
rothers to  plaintiff  the  same  day  (a  copy  of  which  is  at- 
tached to  the  plaintiff's  petition,  marked  exhibit  "A"),  and 
by  the  admission  and  confession  of  defendant  McMurtry 
in  the  fourth  paragraph  of  his  answer  contained,  and  now 
admitted  and  accepted  by  this  plaintiff,  that  plaintiff's  claim 
become  and  was  and  remains  a  first  and  prior  lien  upon  said 
sixty-six  shares  of  stock,  and  also  the  other  property  and 
interest  mentioned  in  exhibit  and  there  set  forth  more  fully, 
becoming  such  first  and  prior  lien  from  the  time  of  Fuch 
release,  discharge,  and  satisfaction.  With  prayer  that  plaint- 
iff might  be  adjudged  and  decreed  to  have  a  good  and  prior 
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and  first  lien  upon  and  right  to  hold  said  sixtj-six  shares 
of  capital  stock,  and  that  the  court  might  order  the  said 
defendant  to  deliver  up  the  said  stock  to  be  sold  to  secure 
the  plaintiff's  lien  as  in  his  petition  set  forth,  and  for  the 
interests  of  the  other  parties  to  this  suit  to  be  declared,  and 
for  costs  against  the  defendant,  and  for  general  relief. 

Judgment  by  default  was  taken  against  the  defendant 
Carrothers.  The  defendant  bank  neither  answered  nor 
was  defaulted.  The  cause  was  tried  to  the  court  without 
a  jury,  which  made  the  following  findings  and  entered  the 
following  judgment : 

''The  court,  upon  consideration,  finds  that  upon  February 
3,  1888,  the  plaintiff  was  the  owner  of  thirty-three  shares 
of  the  capital  stock  of  the  Lancaster  County  Abstract 
Company,  a  corporation  duly  organized  under  the  laws  of 
Nebraska ;  that  upon  that  day,  February  3, 1888,  the  plaint- 
iff sold  and  transferred  to  the  defendant  Charles  C.  Car- 
rothers, for  the  consideration  of  $1,200,  due  in  one  year,  with 
interest  at  the  rate  of  ten  per  cent,  and  that  to  secure  said 
$1,200  the  said  Carrothers  executed  to  the  plaintiff  a  chat- 
tel mortgage  upon  sixty-six  shares  of  said  stock,  being  the 
thirty-three  shares  purchased  from  said  plaintiff  and  thirty- 
three  other  shares  originally  owned  by  said  Carrothers; 
said  mortgage  was  given  subject  to  a  mortgage  of  the  same 
date  upon  the  same  shares  of  stock  for  the  sum  of  $1,300, 
to  J.  H.  McMurtry,  defendant  herein ;  said  chattel  mort- 
gage to  plaintiff  was  duly  filed  for  record,  February  4, 
1888,  in  the  county  clerk's  officeof  Lancaster  county;  that 
on  October  2,  1888,  defendant  Carrothers  executed  a  new 
note  to  the  defendant  McMurtry  for  the  sum  of  $1,800, 
being  made  up  of  the  $1,300  named  in  the  mortgage  to  the 
plaintiff  as  due  to  McMurtry,  and  $500  further  advanced 
money;  that  to  secure  this  $1,800  note  the  defendant 
Carrothers,  on  said  October,  2,  1888,  duly  transferred  and 
assigned  to  said  McMurtry  as  collateral  security  the  sixty- 
six  shares  of  stock  named  in  the  chattel  mortgage  to  the 
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plaintiff;  that  upon  October  2,  1888,  thQ  defendant  Mc- 
Martry  had  knowledge  that  the  plaintiff  claimed  a  one-third 
interest  in  the  corporation,  and  had  such  further  knowledge 
of  the  affairs  of  the  corporation  that  he  took  said  sixty-six 
shares  of  stock  as  collateral  secarity  subject  to  all  the 
eqnities  apd  claims  of  the  plaintiff  in  and  to  said  stock. 
The  court  finds  the  chattel  mortgage  upon  the  stock  not 
such  an  instrument  as  to  entitle  it  to  record  as  a  chattel 
mortgage,  and  that  the  filing  of  the  same  gave  no  construc- 
tive notice  of  such  mortgage  to  any  one. 

''The  court  further  finds  the  chattel  mortgage  upon  the 
sixty-six  shares  of  stock,  from  the  defendant  Carrothers  to 
the  plaintiff,  a  valid  instrument  and  binding  between  the 
plaintiff  and  said  defendant  Carrothers  and  all  persons 
having  actual  knowledge  of  its  existence. 

''The  court  further  finds  that  the  defendant,  James  H. 
McMurtry,  has  a  first  lien  upon  the  sixty-six  shares  of 
stock  in  the  said  Lancaster  County  Abstract  Company,  for 
the  sum  of  $1,300,  with  interest  from  February  3,  1888, 
at  ten  per  cent,  to-wit,  $1,662.  That  the  plaintiff  has  a 
second  lien  upon  said  sixty-six  shares  of  stock  for  the  sum 
of  $1,200  with  interest  at  ten  per  cent  from  February 
3,  1888,  to-wit,  $1,442.  It  is  therefore  considered  and 
adjudged  by  the  court  that  in  case  the  defendant  Charles 
C.  Carrothers  shall  fail  for  the  space  of  twenty  days  from 
the  entry  of  this  decree  to  pay  (1)  to  the  defendant  James 
H.  McMurtry  the  said  sum  of  one  thousand  five  hundred 
and  sixty-two  dollars,  with  interest  thereon  at  the  rate  of 
ten  per  cent  per  annum  until  paid,  and  (2)  to  the  plaintiff 
Edgar  L.  Holyoke  the  said  sum  of  one  thousand  four 
hundred  and*  forty-two  dollars,  with  interest  thereon  at  the 
rate  of  ten  per  cent  per  annum  from  this  date  until  paid, 
and  (3)  to  the  clerk  of  this  court  the  costs  of  this  action, 
taxed  at  $33.26,  that  said  property,  to-wit,  sixty-six  shares 
of  the  capital  stock  of  the  Lancaster  County  Abstract 
Company,  a  corporation  organized  under  the  laws  of  this 
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state,  shall  be  sold;  and  an  order  of  sale  shall  Lssae  to  the 
sheriff  of  Lancaster  county  commanding  him  to  sell  said 
shares  as  upon  execution  and  bring  the  proceeds  thereof 
into  court,  to  be  applied  in  satisfaction  of  the  sums  so 
found  due  in  the  order  of  their  priority  as  heretofore  found 
and  the  costs  of  this  action  upon  the  confirmation  of  said  sale. 
"And  it  is  further  ordered  that  plaintiff  recover  from  de- 
fendant McMurtry  the  costs  of  this  proceeding,  taxed  at 

The  cause  comes  to  this  court  on  appeal.  The  finding  of 
the  court  that  the  defendant  McMurtry,  at  the  time  of  the 
taking  by  him  of  the  security,  hypothecation,  and  pledge  of 
the  said  sixty-six  shares  of  stock  from  the  said  defendant 
Carrothers,  for  the  note  of  $1,800  under  which  he  claims 
the  first  lien  upon  said  shares,  "  had  knowledge  that  the 
plaintiff  claimed  a  one-third  interest  in  the  corporation,  and 
had  such  further  knowledge  of  the  affairs  of  the  corpora- 
tion that  he  took  said  sixty-six  shares  of  stock  as  collateral 
security  subject  to  all  the  equities  and  claims  of  the  plaintiff 
in  and  to  said  stock,''  relieves  this  court  of  the  task  of  ex- 
amining the  evidence,  the  said  finding  not  being  complained 
of  by  the  defendant  We  are  also  relieved  of  the  other- 
wise doubtful  question  presented  by  the  next  finding  of  the 
district  court,  "that  the  chattel  mortgage  upon  the  stock 
is  not  such  an  instrument  as  is  entitled  to  record  as  a 
chattel  mortgage,  and  that  the  filing  of  the  same  gave  no 
constructive  notice  of  such  mortgage  to  anyone."  Construc- 
tive notice  is  of  no  importance  where  the  party  to  be  changed 
therewith  has  actual  knowledge  of  the  fact. 

The  further  finding  of  the  court  that  the  defendant  Mo- 
Murtry has  a  first  lien  upon  the  sixty-six  shares  of  stock 
for  the  amount  of  his  first  or  original  debt  and  interest,  is 
doubtless  based  upon  the  pleadings  rather  than  upon  the 
evidence. 

The  action  of  the  plaintiff  appears  to  have  been  brought, 
and  his  petition  framed,  upon  the  theory  that  the  plaintiff 
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was  only  entitled  to  a  lien  upon  the  said  shares  of  stock 
and  a  two-thirds  interest  in  the  books  and  furniture  of  the 
said  corporation^  subject  to  the  prior  lien  of  the  defendant 
McMurtry  upon  the  said  shares  of  stock  and  property  for 
the  sum  of  $1,400.  And  in  his  prayer  for  relief  he  ex- 
pressly gave  and  conceded  preference  to  said  McMurtry's 
claim  to  that  amount.  It  is  true  that  in  his  reply  the 
plaintiff  claimed,  and  at  considerable  length  pressed  his 
right,  to  be  preferred  to  any  claim  of  McMurtry.  The 
case  is  somewhat  embarrassed  by  the  admission  of  the  de- 
fendant McMurtry  in  his  answer  that  on  the  2d  day  of 
October,  1888,  when  the  said  "Carrothers  secured  by  hy- 
pothecation and  pledge  to  this  defendant  of  his  sixty-six 
shares  of  stock,  etc.,  defendant  satisfied  and  dischargeil 
all  and  every  of  his  former  claims  against  the  said  Car- 
rothers.^'  Aside  from  this  admission  it  is  evident  from 
the  pleadings  and  evidence  that  the  pledge  or  hypotheca- 
tion of  the  date  of  October  2,  1888,  was  the  first  express 
arrangement  between  McMurtry  and  Carrothers  for  the 
security  of  the  former  upon  the  shares  of  stock  of  the 
latter,  yet  it  is  also  quite  apparent  from  the  petition,  as 
well  as  from  the  chattel  mortgage  from  Carrothers  to  the 
plaintiff  (a  copy  of  which  is  attached  to  the  petition  as  an 
exhibit),  that  said  mortgage  was  given  by  Carrothers  with 
an  express  reservation  of  the  right  of  McMurtry  to  a  su- 
perior lien  upon  the  same  property  and  shares  of  stock  to 
the  extent  and  amount  of  $1,300  as  of  that  date,  and  that 
the  plaintiff  parted  with  his  property  and  received  his  se- 
curity for  payment  with  full  knowledge  of,  and  assent  to, 
such  reservation  and  preference. 

Leaving  out  all  consideration  of  the  plaintiff's  admis- 
sions in  the  petition,  I  conclude  that  the  equities  of  the 
case  are  with  the  defendant,  and  the  mere  question  of  the 
priority  of  liens  cannot  control  its  decision.  The  judg- 
ment of  the  district  court  is 

Affirmed. 

The  other  judges  concur. 
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State,  ex  bel.  C.  W.  Procttor  bt  al.,  v.  E.  Cotton. 

[Filed  Dboembbb  18, 1891.] 

1.  Jnstioe  of  the  Feaoe :  Changs  of  Vsirus.  In  an  aeiion 
pending  before  ft  Jostioe  of  the  pesoe, »  motion  for  a  oontiniuuiee 
WM  filed  by  the  plaintiff,  and  afterwards  a  motion  supported  bj 
affldaTlti  was  made  bj  the  defendant  for  a  change  of  venne,  with 
a  tender  of  one  dollar  for  costs,  ffeld.  That  upon  the  OTidenoe 
before  ns  it  was  not  clear  that  the  relator  had  complied  with  the 
law  on  his  part  so  as  to  entitle  him  to  the  change  as  songhl 


SL  — ^— :  !  Mandamus.    This  court  will  not  by  waadgww 

correct  the  aUeged  erroneous  rulings  of  other  courts,  nor  harssi 
Justices  of  the  peace,  or  parties  haring  causes  pending  before 
them,  by  reviewing  the  action  of  such  Justices  before  final  judg- 
ment, nor  will  a  mandamtia  be  granted  where  there  is  a  plain 
and  adequate  remedy  at  law. 

Original  application  for  mandamua. 

Charles  0.  Whedon^  and  Charles  T,  Jenkins,  for  relator. 

No  briefs  filed. 

Maxwell^  J. 

This  is  an  application  for  a  mandamus  to  compel  the 
defendant^  who  is  a  justice  of  the  peace,  to  prepare  and 
certify  a  transcript  of  his  proceedings  in  the  case  of  Fred  K, 
Porter  v,  Charles  W,  Proctor^  pending  before  said  justice, 
to  another  justice  of  the  peace  named,  an  affidavit  for  a 
change  of  venue  having  been  filed  by  the  defendant  in  that 
case,  and  a  tender  of  certain  costs  then  accrued. 

It  appears  that  prior  to  the  time  set  for  the  trial  of  the 
cause  the  plaintiff  in  that  case  filed  a  motion  for  a  continu- 
ance for  thirty  days;  that  on  the  return  day  the  defendant 
in  that  case  filed  an  affidavit  for  a  change  of  venue,  and 
claims  that  he  tendered  the  proper  amount  of  costs,  and  it 
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is  allied  that  he  tendered  to  the  justice  the  sum  of  $1  for 
the  costs  of  the  transcripts. 

The  justice,  in  his  answer,  alleges  that  the  tender  of  costs 
was  coupled  with  the  condition  or  demand  that  he  transfer 
the  case  to  certain  justices  named,  and  so  far  as  we  can 
judge  from  the  record  such  was  the  case. 

Sec.  968a  of  the  Code  provides :  '*  That  in  all  civil  and 
criminal  proceedings  before  justices  of  the  peace,  any  de- 
fendant in  such  proceedings  may  apply  for  and  obtain  a 
change  of  venue,  by  filing  an  affidavit  in  the  case,  made  by 
the  defendant,  his  agent  or  attorney,  stating  that  the  do* 
fendant  cannot,  as  affiant  verily  believes,  have  a  fair  and 
impartial  hearing  in  the  case  on  account  of  the  interest, 
bias,  or  prejudice  of  the  justice,  and  by  paying  the  costs 
now  required  to  be  paid  by  defendant  on  change  of  venue, 
for  the  causes  and  in  the  cases  mentioned  in  chapter  4  of 
title  30,  part  two  of  the  Revised  Statutes,  and  thereupon 
the  proceedings  shall  be  transferred  to  the  nearest  justice 
of  the  peace,  to  whom  the  said  objections  do  not  apply,  of 
the  same  county,  to  be  proceeded  with  in  the  manner 
pointed  out  for  the  transfer  and  procedure  in  cases  on 
change  of  venue  for  cause  mentioned  in*  said  chapter 
four. 

''  Sec.  9586.  The  application  shall  be  made  before  enter- 
ing upon  the  merits  of  the  case  by  the  introduction  and 
reception  of  evidence,  and  no  second  change  of  venue  shall 
be  allowed  for  the  same  cause  in  the  same  proceeding. '^ 

Under  the  above  sections  of  the  Code  it  is  the  duty  of 
the  justice^  upon  the  filing  of  the  proper  affidavit,  to  change 
the  venue.  The  party  moving  for  the  change,  however, 
cannot  dictate  to  what  justice  the  cause  shall  be  transferred. 
He  may,  however,  in  his  affidavit  for  a  change  state  any 
objections  to  the  nearest  justice  that  he  may  deem  to  be  well 
founded.  The  justice,  however,  must  determine  from  all 
the  evidence  before  him  to  whom  the  cause  will  be  trans- 
ferred. The  object  of  the  change  is  to  secure  an  impartial 
39 
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tribunal,  one  which  will  hear  the  case  and  decide  impar- 
tially between  the  parties. 

In  the  case  before  us  the  relator  has  failed  to  show  a 
clear  right  to  the  relief  demanded.  It  is  pretty  evident 
that  the  justice  was  somewhat  inexperienced  and  in  doubt 
as  to  the  law  upon  certain  points.  He  does  not  seem  to 
have  willfully  denied  the  relator  any  rights.  There  is  an 
adequate  remedy  at  law  for  relief  in  this  class  of  cases. 

It  was  not  the  intention  of  the  framers  of  the  Code  to 
permit  cases  of  this  kind  to  be  brought  into  the  supreme 
court,  aud  thus  harass  and  annoy  not  only  the  justice  but 
the  adverse  party.  The  presumption  is  that  a  justice  of 
the  peace  Will  do  his  duty,  and  there  must  be  a  very  clear 
dereliction  thereof  before  this  court  will  compel  him  to 
act.  The  record  fails  to  show  such  dereliction  in  this  case, 
even  if  mandamus  would  lie. 

Mandamtia  will  not  lie.  Should  this  action  be  sus- 
tained, then  every  erroneous  ruling  of  a  court  would  be 
sought  to  be  reviewed  on  mandamusy  and  litigation  thus 
become  interminable.    In  Slate  v.  Smithy  105  Mo.,  a  case  in 

some  of  its  features  similar  to  this,  a  mandamus  was  re- 
fused. 

The  district  court  reviews  the  action  of  a  justice  of  tlie 
peace,  and  if  either  party  is  dissatisfied  with  the  judgment 
the  case  may  then  be  brought  into  this  court  for  review. 

The  relator,  if  he  rely  on  his  affidavit  for  a  change  of 
venue,  may  have  the  same  reviewed  on  error  in  the  district 
court.  That  remedy  is  plain  and  adequate  and  does  not 
delay  the  trial  of  the  cause.     The  writ  is 

Dknied. 


The  other  judges  concur. 
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State  of  Nebraska  v.  Daniel  H.  Wheeler.        ss  m 

[Filed  Djeokmbbb  18, 1891.} 

Taxation:  Fobbigk  Insubakce  Compakibb:  Constitutioval 
Law.  Sea  7,  art  9,  of  the  Gonstitation  prohibits  the  legiala- 
tme  from  imposing  taxes  on  mnnicipal  or  other  corporations 
or  the  inhabitants  or  property  thereof,  for  corporate  purposes. 
Beld^  That  the  reqairements  that  certain  insurance  companies 
shonld  pay  a  certain  amount  on  the  gross  receipts  to  fire  compa- 
nies, etc,  was  a  tax,  and  therefore  in  conflict  with  the  constitu- 
tion. 

ExcEPTiOKS  from  the  district  court  for  Douglas  ooant7. 
Tried  below  before  Hopewell^  J. 

T.  J.  Mahoney,  for  plaintiff  in  error: 

The  act  of  1889  did  not  provide  for  the  collection  of  a 
tax;  it  merely  prescribed  a  condition  precedent  to  the 
transaction  of  business  in  Nebraska  hy  foreign  insurance 
companies.  {People  v,  Thurber^  13  111.,  554;  Walker  v, 
Springfield,  94  Id.,  364;  lU.  Mrd.  Fire  Ins.  Cb.  v.  Peoria, 
29  Id.,  180;  East  St.  Louis  v.  Wehrung,  46  Id.,  392; 
Ducat  V.  Chicago,  48  Id.,  172;  Trustees  v.  Borne,  93  N. 
Y.,  313.)  Even  if  it  be  considered  a  tax,  it  is  not  imposed 
upon  a  municipality  or  its  inhabitants,  but  upon  foreign 
corporations.  Though  the  act  be  broader  than  its  title,  yet 
since  the  latter  clearly  shows  that  the  legislature  intended 
the  act  to  apply  to  foreign  insurance  companies,  it  is  valid 
as  to  them.  {Messenger  v.  Stale,  25  Neb.,  676.) 

» 

H.  C.  Brome,  contra: 

The  imposition  must  be  considered  either  a  tax  or  a 
license  fee.  If  the  former  it  is  unconstitutional,  and  if  the 
latter  it  belongs  alone  to  the  school  fund.  The  Illinois 
and  New  York  cases  are  not  in  point,  because  of  different 
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constitutional  provisions  in  those  states.  The  precise  ques- 
tion here  presented  was  settled  in  San  Franciaeo  v.  Liver- 
pool  Ins.  Co.y  74  Cal.,  113. 

Maxwell^  J. 

The  defendant  in  error  was  informed  against  in  the  dis- 
trict court  of  Douglas  county  under  the  provisions  of 
chapter  47  of  the  acts  of  the  legislature  of  the  state  of 
Nebraska  of  1889^  entitled  ''An  act  to  require  insurance 
companies,  organized  under  the  laws  of  other  states  and 
doing  business  in  Nebraska,  to  pay  a  duty  or  rate  for  the 
support  of  fire  companies  composing  the  fire  department  of 
any  city  or  village/' 

The  information  charges  that  the  defendant  on  or  about 
the  6th  day  of  July,  A.  D.  1889,  in  said  county  of  Doug- 
las, did  then  and  there  effect  and  procure  to  be  effected  fire 
insurance  to  the  amount  of  $3,000  by  the  Phoenix  Insur- 
ance Co.,  of  Brooklyn,  N.  Y.,  upon  a  dwelling  house  sit- 
uated in  the  city  of  Omaha,  in  said  county  and  state,  the 
property  of  one  John  T.  Hopkins;  that  said  Daniel  H. 
Wheeler  then  and  there  received  for  said  fire  insurance 
a  premium  of  $45,  said  insurance  company  being  a  corpo- 
ration organized  under  the  laws  of  the  state  of  New  York, 
said  state  being  a  state  other  than  the  state  of  Nebraska, 
and  the  said  Daniel  H.  Wheeler  then  and  there  being  a 
duly  authorized  agent  of  said  corporation ;  the  said  city  of 
Omaha  then  and  there  being  a  city  of  the  metropolitan 
class,  duly  organized  under  the  laws  of  the  state  of  Ne- 
braska, having  an  oiganized  fire  department  with  more 
than  twelve  active  members,  one  good  hose  cart,  600  feet 
of  good  leather  hose  kept  in  an  engine  house  fit  and  ready 
at  all  times  for  actual  service,  one  hook  and  ladder  com- 
pany with  no  less  than  twelve  active  members,  having  a 
good  hook  and  ladder  truck  and  the  necessary  men,  teams, 
and  equipments  so  as  to  constitute  an  active  and  properly 
equipped  fire  department  ready  for  service  at  all  times; 
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and  the  said  Daniel  H.  Wheeler  not  having  then  and  there 
executed  and  delivered  to  the  treasurer  of  said  city  of 
Omaha  on  the  first  days  of  January  and  July  in  each  year, 
an  account  of  all  premiums  received  by  him  during  the 
six  months  preceding  said  report,  and  to  pay  to  said 
treasurer  two  per  centum  of  such  premiums  for  the  use, 
support,  and  benefit  of  said  department,  and  not  having 
given  such  bond  in  any  sum  whatever. 

Upon  being  arraigned  upon  this  information  the  defend- 
ant pleaded  guilty  and  filed  a  motion  in  arrest  of  judg- 
ment, which  motion  was  subsequently  sustained  an  d  the 
defendant  discharged,  to  which  ruling  of  the  court,  sus- 
taining the  motion  in  arrest  of  judgment  and  discharging 
tlie  prisoner,  the  county  attorney  excepted,  and  now  brings 
the  case  into  this  court  for  the  determination  of  the  ques- 
tion of  law  therein  involved. 

The  only  question  of  law  involved  is  the  constitution- 
ality of  the  act^f  1889,  above  referred  to.  If  this  act  is 
unconstitutional,  the  ruliog  of  the  district  court  was  cor- 
rect and  should  be  affirmed,  but  if  the  act  is  constitu- 
tional that  ruling  was  erroneous.  The  several  grounds 
upon  which  it  has  been  urged  that  this  act  is  unconstitu- 
tional, are : 

Ist.  That  the  act  is  broader  than  its  title  in  this,  that 
the  title  refers  only  to  insurance  companies  organized 
under  the  laws  of  other  states,  while  the  body  of  the  act 
appears  to  relate  to  all  insurance  companies. 

2d.  That  the  law  is  repugnant  to  section  11,  article  3,  of 
the  constitution,  which  provides  that  ''no  law  shall  be 
amended  unless  the  new  act  contain  the  section  or  sections 
so  amended,  and  the  section  or  sections  so  amended  shall 
be  repealed ''  in  this^'that  the  act  in  question  is  amendatory 
of  section  38  of  the  Revenue  Act. 

3d.  That  the  act  in  question  is  in  contravention  of  sec- 
tion 1,  article  9,  of  our  constitution,  for  the  reason  that  it 
is  not  uniform  as  to  the  class  upon  which  it  operates. 
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4th.  That  it  is  in  oontravention  of  Bection  7,  article  9, 
of  the  constitution,  which  prohibits  the  l^islature  from 
imposing  taxes  upon  municipal  corporations  or  the  inhab- 
itants or  property  thereof  for  corporate  purposes. 

6th.  That  it  is  unconstitutional  because  it  contemplates 
the  collection  of  a  tax  by  means  of  a  criminal  prosecution. 

Sec.  7,  art  9,  of  the  constitution  is  as  follows:  '^Pri- 
vate property  shall  not  be  liable  to  be  taken  or  sold  for 
the  payment  of  the  corporate  debts  of  municipal  corpora* 
lions.  The  l^islature  shall  not  impose  taxes  upon  munic- 
ipal corporations,  or  the  inhabitants  or  property  thereof 
for  corporate  purposes.'' 

It  is  very  evident  that  the  amount  levied  upon  the  in- 
surance companies  in  this  case  is  a  tax,  and  as  sudi  is  in 
conflict  with  the  provisions  of  the  constitution. 

The  judgment  is  right  and  is 

Affibhed. 


The  other  judges  concur. 
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August  Meyeb  et  ai*,  appellees,  v.  Ctty  of  Li»- 

ooln  et  al.,  appellants. 

[Filed  Dbckmbbb  18,  1891.] 

Adverse  FosBession :  Stbekts.  When  a  person  has  beea  in  Ibe 
actnal,  ▼udble,  exdnsWe,  and  oninterrnpted  poooeorion  of  a  por> 
tion  of  a  Btreet  in  a  city,  under  a  claim  of  right,  for  ten  jeso, 
the  title  thereto  Tests  absolutely  in  snch  occupant 

Appeal  from  the  district  court  for  Lancaster  county* 
Heard  below  before  Chapman,  J. 

E.  P.  Holmes,  for  appellantsi 

No  right  to  obstruct  a  street  can  be  acquired  by  ad- 
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verse  possession.  (Alvord  v.  Pope,  63  Cal.,  437 ;  Hoadlry 
V,  San  FraneiioOf'  60  Id.,  266;  Quin<y  i.  Jones,  76  111., 
231;  Sims  9.  Chattanooga,  2  Lea  [Tenn.],  694;  San 
Francisoo  v.  Sullivan,  Id.,  603 ;  Jersey  City  v,  Howeth,  30 
N.  J.  L.,  621;  Sheen  v.  Stothart,  28  La.  Ann.,  630; 
dross  V,  Marristoum,  18  N.  J.  £q.,  306.)  Encroachments 
upon  a  public  street  are  public  nuisances.  {Wetmore  r. 
IVacy,  14  Wend.  [N.  Y.],  260;  Bobbins  v.  Odoago,  4  Wall. 
[U.  S.],  667;  Neoins  v.  Peoria,  41  111.,  603;  El  Dorado 
V.  Davidson,  30  CSal.,  620.)  No  length  of  time  will  legal- 
ize a  public  nuisance.  {Folkes  v.  Chadd,  3  Doug.  [Eng.], 
167;  Stoughton  v.  Baker,  4  Mass.,  622;  Com,  v,  Upton,  6 
Gray  [Mass.],  476 ;  Burbank  v.  Fay,  66  N.  Y.,  67 ;  New . 
Orleans  v.  U.  8.,  10  Pet.  [U.  S.],  734;  Henshaw  v.  Hunt- 
ing ^  1  Gray,  [Mass.],  203;  Com,  v.  Boston,  16  Pick. 
[Ma^s.],  442;  Wright  v.  TuJcey,  3  Cush.  [Mass.],  290; 
Fox  V.  Hart,  11  O.,  414;  Ellsworth  v.  Grand  Rapids,  27 
Mich.,  260;  QaJberling  v,  Wunnenberg,  61  la.,  126.) 

BiUingdey  &  Woodward,  and  J.  E.  PhUpott,  contra,  cited 
cases  referred  to  in  opinion,  and  the  following :  Forsyth  r. 
Wheeling,  19  W.  Va.,  318;  Gaines  v.  Hot  Springs  Co., 
39  Ark.,  262 ;  KennebimkpoH  v.  Smith,  22  Me.,  446 ;  Al- 
ton V.  Ill  IVans,  Co.,  12  111.,  38 ;  Sch.  Directors  v.  Goergis, 
60  Mo.,  194;  Gibson  v.  ChouUau,  13  Wall.  [U.  S.],  92  ; 
Cooper  V.  Detroit^  42  Mich.,  684 ;  Lancaster  Co.  v.  Brvnt- 
haul,  29  Pa.  St.,  38 ;  Vtckdmrg  v.  Marshall,  69  Miss.,  663 ; 
Sims  V.  Frankfort,  79  Ind.,  486. 

NORVAL,  J. 

This  action  was  brought  by  August  Meyer  to  enjoin 
the  defendants,  the  mayor,  councilmen,  and  street  commis- 
sioner of  the  city  of  Lincoln,  from  opening  an  alleged  pub- 
lic road  or  street  in  said  city,  by  (Cutting  down  and  remov- 
ing numerous  fruit  and  shade  trees  owned  by  the  plaintiff, 
which  are  claimed  by  the  defendants  to  be  within  the  lim- 
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its  of  said  highway  or  street  and  to  obstruct  the  travel 
thereon.  It  also  appears  that  Adam  Bax,'  Emma  A.  Beach, 
and  Margaret  Roath  each  brought  a  similar  action  against 
the  defendants  herein,  which,  for  convenience,  by  agree- 
ment of  parties,  were  tried  with  this  in  the  district  court, 
it  being  stipulated  that  all  the  causes  should  abide  the  de- 
cisidn  in  the  suit  of  Meyer  against  Graham  and  others. 

The  trial  court  found  the  issues  in  favor  of  the  plaintiff 
Meyer,  and  rendered  a  decree  perpetually  enjoining  the  de- 
fendants from  entering  upon  plaintiff's  premises,  or  from 
injuring  or  destroying  the  trees  thereon,  or  anywise  inter- 
fering with  the  plaintiff's  possession  and  enjoyment  of  the 
same.     The  defendants  appeal. 

In  1866  the  territorial  legislature  of  Nebraska  passed  an 
act  entitled,  '*An  act  to  locate  a  territorial  road  from  Forest 
City  in  Sarpy  county,  to  the  south  line  of  Lancaster 
county."  Charles  H.  Walker,  John  P.  Loder,  and  Rich- 
ard Wallingford  were  named  in  the  law  as  commissioners 
to  locate  the  road.  By  the  act  the  commissioners  were  re- 
quired to  view  and  locate  the  road  and  make  return  thereof 
to  the  county  clerks  of  the  several  counties  through  which 
the  road  should  pass,  on  or  before  the  1st  day  of  August, 
1865.  (Laws  1865,  page  144.) 

The  commissioners  commenced  their  work  in  Lancaster 
county  on  August  1,  1865,  but  did  not  complete  the  same 
and  make  return  to  the  county  clerk  of  the  county  until 
the  5th  day  of  September  of  the  same  year.  A  portion  oi 
this  territorial  road  was  located  on  the  section  line  between 
section  35  and  36,  in  town  10,  range  6  east,  and  is  now 
known  as  a  portion  of  Fourteenth  street  in  said  city.  At 
the  date  of  the  location  of  this  road  the  title  to  the  north- 
east quarter  of  said  section  35  was  in  the  United  States. 
Subsequently,  on  the  15th  day  of  January,  1870,  the  eaat 
half  of  said  northeast  quarter  of  section  35  was  laid  out 
and  platted  by  the  owner  as  '^Dawson's  addition  to  South 
Lincoln."     The  plat  represents  a  street  on  the  east  side  of 
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the  tract  thus  platted,  and  also  the  east  tier  of  blocks  as  be- 
ing the  same  in  size  as  all  other  blocks  in  the  addition. 
The  legend  recites  that  all  lots  are  142  feet  deep  by  50  feet 
wide.  The  plaintiff  Meyer  is  the  owner  of  lot  12^  in  block 
44  of  said  addition,  which  lot  lies  on  the  east  side  of  the 
addition  and  next  to  the  highway  or  street  in  controversy. 
Counting  the  lot  50  feet  in  width,  the  east  side  thereof  is 
from  six  to  eight  feet  west  of  the  section  line  between  said 
sections  35  and  36.  The  plaintiff's  improvements,  which 
were  sought  to  be  removed  by  the  defendent  Byers  as  street 
commissioner,  are  on  the  strip  which  it  is  claimed  was  set 
apart  for  said  street  or  road.  The  defendants  contend  that 
this  street  is  100  feet  wide,  the  same  as  the  other  streets  in 
the  addition.  If  such  is  the  case  the  eastern  tier  of  lots 
are  much  less  than  half  the  width  called  for  in  the  legend 
attached  to  the  plat  of  the  addition. 

In  argument,  the  plaintiff  insists  that  the  territorial 
road  already  referred  to  was  never  legally  located,  nor  was 
it  ever  ordered  opened  as  a  public  higliway,  and  that  the 
land  in  dispute  is  a  part  of  plaintiff's  lot,  and  not  within 
the  limits  of  any  street  of  the  city  of  Lincoln.  As  we 
view  the  case  it  will  not  be  necessary  for  us  to  consider  or 
decide  the  questions  thus  presented,  but  for  the  purpose  of 
the  case  will  assume  that  the  ground  in  controversy  is 
within  the  limits  of  a  l^al  public  street  of  the  city  of 
Lincoln. 

The  plaintiff  alleges  in  his  petition,  and  there  is  ample ' 
testimony  in  the  record  tending  to  show,  that  for  more 
than  ten  years  immediately  prior  to  the  bringing  of  the 
action,  the  plaintiff  and  his  grantor  have  been  in  the  open, 
actual,  adverse,  peaceable,  and  continued  possession  of  said 
premises  and  held  the  same  under  claim  of  title.  The 
evidence  shows  that  a  house,  with  a  cellar  under  it,  a  well, 
barn,  smoke-house,  fruit  and  shade  trees,  and  a  fence,  have 
been  upon  the  lot  since  1878  or  the  spring  of  1879.  The 
house  is  about  twenty  feet  west  of  the  section  line  and 
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within  the  Rtrip  claimed  to  be  a  part  of  the  road  or  street 
known  as  Fourteenth  street.  The  trees  were  east  of  the 
house.  The  plaintiff  and  his  grantor  have  paid,  from 
year  to  year,  the  taxes  levied  upon  said  lot  sinoe  1870. 
Upon  the  trial  there  was  no  attempt  to  show  that  the  land 
in  controversy  had  been  used  or  traveled  upon  by  the  pub- 
lic as  a  street  for  more  than  ten  years,  but  on  the  contrary 
it  is  clear  enough  from  the  evidence  that  the  traveled  road 
was  east  of  the  section  line.  Most  of  the  improvements 
were  made  by  the  plaintiff's  grantor,  Christian  Bohlman, 
who  lived  upon  the  premises  for  seven  or  eight  years  prior 
to  1886,  when  he  sold  the  lot  to  the  plaintiff,  who  immedi- 
ately took  possession  and  has  resided  thereon  ever  since.  The 
possession  of  the  plaintiff  and  his  grantor  was  not  in  any 
manner  disputed  by  anyone,  nor  did  the  city  authorities  make 
any  claim  to  the  land  until  about  the  24th  day  of  July, 
1889,  when  the  street  commissioner  commenced  removing 
the  fence  and  cutting  down  the  trees,  whereupon  this  action 
was  instituted  to  restrain  the  city  authorities  from  proceed- 
ing to  open  a  street  through  the  premises. 

By  numerous  decisions  of  this  court  it  has  been  held 
that  adverse  possession  of  real  estate  as  owner  for  ten  years 
gives  a  perfect  title  to  the  occupant  (fibr&acA  «.  JfiiKer, 
4  Neb.,  47;  OaUing  v.  Lane,  17  Id.,  79;  Haffwood  v. 
Thomas,  Id.,  240;  Tea}  v.  Pfiag,  24  Id.,  669;  Lnyv. 
Yerga,  26  Id.,  764 ;  Obemalte  v.  Edgar,  28  Id.,  70;  Otaw- 
ford  V.  Oidloway,  29  Id.,  261 ;  Petersen  v.  Townsend,  30 
Id.,  376 ;  Alexander  v.  WUeox,  Id.,  796.) 

Appellants  contend  that  no  one  can  acquire  title  to  a  street 
by  adverse  occupation.  In  other  words,  that  the  doctrine 
of  adverse  possession  docs  not  apply  to  municipal  corpora- 
tions. In  our  investigation  of  the  subject  we  find  the  au- 
thorities conflicting.  The  decisions  of  the  highest  courts 
of  some  of  the  states,  notably  California,  Pennsylvania, 
New  York,  New  Jersey,  Rhode  Island,  and  Louisiana  sus- 
tain the  doctrine  for  which  the  appellants  contend,  while 
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the  courts  of  most  of  the  other  states  have  held  that  the 
dootrine  of  adverse  possession  applies  to  municipal  corpo- 
rations,  the  same  as  individuals.    The  weight  of  the  adjudi- 
cations is  certainly  that  way.  {OUy  of  dneinnaii  v,  Mrst 
Pretbyierian  Church,  8  O.,  298 ;  Same  v.  Evans,  5  O.  8., 
694;  Armstrong  v.  DaJUm,  4  Dev.  L.  [N.  C],  668;  Bow- 
an's  Exrs.  v.  Toum  of  Portland,  8  B.  Mon.  [Ky.],  232 ; 
DwUey  v.  Trustees  of  FrankfoH,  12  Id.,  610;  OUy  of  Oaln 
veston  V.  Menard,  23  Tex.,  349 ;  Ocmnty  of  8L  Charles  v. 
PcweU,  22  Mo.,  626;  City  of  Peoria  v.  Johnston,  66  111., 
46;  C%  of  Biohmond  v.  Poe,  24  Oratt  [Va.],  149;  OUy 
of  Pdla  V.  SchoUe,  24  la.,  283 ;  FoH  Smith  v.  McKibbin, 
41  Ark.,  46;   ComwaU  v.  L.  &  N.  R.  Co.,  87  Ey.,  72; 
Clements  v.  Anderson,  46  Miss.,  681 ;  OUy  of  Wheeling  v, 
aing)bdl,12W.YfL,S6;  WAher  v.  C/iapman,  42  N.  H., 
326;  Schoek  v.  IbUs  OUy,  31  Neb.,  699.) 

Dudley  v.  Trustees  of  Frankfort,  supra,  was  an  action 
to  restrain  the  marshal  from  removing  plaintiff's  enclosure 
off  of  the  street  as  an  obstruction.  The  plaintiff  claimed  the 
right  to  a  part  of  the  street  by  adverse  occupancy.  The 
court  in  the  opinion  say :  **  If  the  private  citizen  at  any 
time  encroach  with  his  buildings  and  enclosures  upon  the 
public  streets,  the  municipal  authorities  should,  in  the  ex- 
ercise of  proper  vigilance  and  of  their  undoubted  author- 
ity, interfere  by  the  l^gal  means  provided  in  their  charter, 
to  prevent  such  encroachment  in  due  time,  and  thus  pre- 
serve for  the  public  use  the  squares,  streets,  and  alleys  of 
the  town  in  their  original  dimensions;  but  if  a  private 
individual  or  citizen  has  been  permitted  to  remain  in  the 
continual  adverse,  actual  possession  of  public  grounds,  or 
of  a  public  street,  or  of  part  of  a  street,  as  embraced  within 
his  inclosure  or  covered  by  his  dwelling  or  other  buildings, 
for  a  period  of  twenty  years  or  more,  without  interruption 
such  citizen  will  bo  vested  thereby  with  the  complete  title 
to  the  ground  actually  occupied  by  him ;  and  the  title,  thus 
perfected  by  time,  will  be  just  as  available  against  a  munici- 
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pal  corporation  as  it  would  be  against  an  iadividaal,  whose 
elder  title  and  right  of  entry  may  be  barred  by  a  continued 
adverse  possession  for  twenty  years  of  bis  land/' 

In  Gty  of  Wheeling  v,  Campbell^  9Upra,  that  court,  after 
a  complete  and  critical  review  of  the  conflicting  authori- 
ties, in  the  opinion  say:  ''We  see  no  reason  why  a  munic- 
ipal corporation  should  not  be  held  to  the  same  d^ree  of 
diligence  in  guarding  their  streets  and  squares  from  en- 
croachments as  natural  persons  are  in  protecting  their  prop- 
erty from  the  adverse  possession  of  others.  We  do  see 
great  reasons  why  no  time  should  bar  the  sovereign  power, 
because  the  officers  of  the  sovereign,  whether  king  or  state, 
have  such  various  and  onerous  duties  to  perform,  that  the 
rights  of  the  sovereign  may  be  neglected ;  and  all  the  peo- 
ple of  the  kingdom  or  state  arc  interested  in  having  the 
rights  of  the  sovereign  preserved  intact,  and  not  subject  to 
be  impaired  or  lost  by  the  n^lect  of  officers.  But  the 
same  reason  does  not  apply  to  a  municipal  corporation.  A 
city  or  town  is  a  compact  community,  with  its  city  or  town 
council,  its  committee  on  streets  and  alleys,  and  its  street 
commissioners,  whose  special  duty  it  is  to  see  that  the 
streets,  squares,  and  alleys  are  kept  in  proper  order,  and 
free  from  obstructions  or  encroachments.  And  if  with 
all  this  machinery  and  power  confined  to  so  narrow  a  com- 
pass, and  the  interests  of  the  corpon^tion  to  exercise  it,  the 
city  authorities  permit  an  individual  to  encroach  upon  the 
streets,  alleys,  or  squares  of  the  city  and  hold,  enjoy,  and 
occupy  the  same,  claiming  them  as  his  own  under  his  title, 
without  interruption  or  disturbance  in  that  right,  for  the 
period  described  in  the  statute  of  limitations,  the  city  not 
only  does,  but  we  think,  according  to  reason  as  well  as  aa- 
thority,  ought  to,  lose  all  right  thereto." 

Upon  a  careful  consideration  of  the  question  we  are  sat- 
isfied, upon  principle  as  well  as  authority,  that  adverse 
possession  by  an  abutting  lot  owner  of  a  portion  of  a 
street  in  a  city  for  the  statutory  period  of  limitations  will 
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give  a  complete  title  thereto  to  the  occupant.  To  have 
that  efiect  the  possession  must  be  actual,  visible,  exclusive^ 
and  uninterrupted  for  the  full  period  of  ten  years,  under  a 
claim  of  right.  Under  the  &ct8  proven  the  city  is  barred 
from  now  asserting  any  right  or  claim  to  the  property  held 
by  the  plaintiff  for  ten  years.     The  judgment  is 

Affirmed. 
The  other  judges  concur. 


William  A.  Gwyer,  appellee,  v.  Mary  Spaulding, 

APPELLANT. 
[FiLBD  DbOBMBBB  18,  1891.] 

1.  Deeds :   Mistake:   Equity   Will  Gbakt  Rblibf  agalDst  a 

mistake  in  the  description  of  land  in  a  deed,  if  the  mistake  is 
setablished  by  clear  aad  satlsfactorj  evidence. 

2.  Beformation :  Pabties.    A  grantee  in  a  deed  maj  maintain 

an  action  to  reform  the  deeds  in  his  chain  of  title. 


3^  — ■■ — :  Not  Allowbd  of  Voluntabt  Deeds.  A  deed  that  is 
purely  rolnntary,  resting  on  no  ralnable  consideration,  cannot 
be  reformed  for  a  mistake  at  the  snit  of  the  grantee  therein 
named. 

Appeal  from  the  district  court  for  Douglas  county. 

Heard  below  before  Wakeley,  J. 

« 

Mafumey,  Minahcm  &  Smyth,  for  appellant,  cited,  con- 
tending that  all  matters  connected  with  the  mistake  must 
be  clearly  shown:  Kerr,  Fraud  and  Mistake  [Bump's  Ed., 
1872],  421,  422,  429,  430,  431,  432;  Lyman  v.  Ins.  Oo., 
17  Johns.  [N.  Y.],  373;  Farley  v.  Bryant,  32  Me.,  474; 
MeDanidB  v.  Bank,  29  Vt,  230. 
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ChHstofferaon  &  Penwarden^  and  WUUam  D,  McHughy 
contra^  cited,  contending  that  voluntary  deeds  could  not  be 
reformed:  Broun  v.  Kennedy^  33  Beav.  [Eng.],  147; 
8mUh  V.  Wood,  12  Wis.,  425;  Eaton  v.  EaJUm,  16  Id., 
284;  Peteschv,  Ham6acA,  48  Id.,  447;  Didcin9onv.  Olen- 
ney,  27  Conn.,  109;  Minium  v.  Seymour,  4  John.  Ch. 
[N.  Y.],  497 ;  Cohvan  v.  San^d,  1  Ves.  Jr.  [Eng.],  64 ; 
Lee  V,  Henley,  1  Vern.  [Eng.],  37 ;  Acker  r.  Phoenix,  4 
Paige  Ch.  [N.  Y.],  305;  Quirk  v.  Thomas,  6  Mich.,  98. 

NORVAL,  J. 

This  suit  was  brought  by  appellee  to  reform  two  deeds, 
one  executed  in  1859,  by  Andrew  B.  More,  as  chairman  of 
the  board  of  trustees  of  Grand  View,  to  Linas  Scudder, 
and  the  other  executed  in  1886  by  the  heirs  of  said  Linas 
8cudder  to  appellee,  so  as  to  make  the  descriptions  in  said 
deed  read  lot  20  in  block  447  in  Grand  View,  instead  of 
lot  2  in  said  block  as  written  in  said  deeds,  and  also  to 
cancel  and  set  aside  a  deed  made  on  the  18th  day  of  May, 
1882,  by  Mary  A.  J.  More,  acting  as  attorney  in  fact  for 
A.  B.  More,  purporting  to  convey  to  Mary  Spaulding,  the 
appellant,  lot  20  in  block  447  in  Grand  View.  From  a 
decree  in  favor  of  the  plaintiff  the  defendant  api^eals. 

The  territory  that  comprised  the  city  of  Grand  View  is 
now  a  portion  of  the  city  of  Omaha.  On  the  1st  day  of 
April,  1859,  the  United  States,  in  pursuance  of  the  town 
site  act  of  congress,  approved  May  23,  1844,  entitled  "An 
act  for  the  relief  of  the  citizens  of  towns  upon  lands  of  the 
United  States  under  certain  circumstances^^'  conveyed  by 
letters  patent  to  the  trustees  of  the  city  of  Grand  View, 
lots  one  (1),  two  (2),  three  (3)  and  four  (4)  and  the  south- 
east quarter  of  the  northwest  quarter  and  the  northeast 
quarter  of  the  southwest  quarter  of  section  twenty-six  (26) 
in  township  fifteen  (15)  north,  of  range  thirteen  (13)  east, 
of  the  sixth  principal  meridian,  in  what  is  now  the  county 
of  Douglas,  in  trust  for  the  use  and  benefit  for  the  occu- 
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pants  and  owners  of  said  lots  and  pieces  of  lands,  according 
to  their  respective  interests. 

The  lands  thus  conveyed  were  platted  into  blocks  and 
lots,  one  of  the  blocks  being  nambered  447,  which  contains 
lot  number  20,  the  one  in  controversy.  The  ownership, 
beneficiary  interest  and  equitable  title  to  the  real  estate  in 
Grand  View,  was  represented  by  certain  shares  therein  be- 
longing to  the  owners  dnd  occupants  of  the  lands  conveyed 
as  aforesaid  by  the  United  States  to  the  trustees  of  the  city 
of  Grand  View.  The  several  lots  in  said  city  were  duly 
and  legally  apportioned  and  set  apart  to  the  respective 
owners  of  said  shares,  to  the  number  of  nine  lots  for  each 
share.  The  names  of  all  the  shareholders  do  not  appear, 
but  the  record  discloses  that  one  Linas  Scudder  was  the 
owner  of  shares  numbered  26  and  27,  and  as  such  he  was 
entitled  to,  and  was  allotted,  eighteen  lots. 

After  the  apportionment  of  the  lots  among  the  owners 
of  shares,  in  order  to  carry  out  the  purposes  of  said  trust, 
and  to  vest  the  legal  title  to  the  lots  in  the  persons  to  whom 
they  had  been  apportioned  as  aforesaid,  Andrew  B.  More, 
who  was  then  the  chairman  of  the  board  of  trustees  of  said 
city  of  Grand  View,  was  authorized  and  directed  to  exe- 
cute and  deliver  to  the  respective  persons  to  whom  said  lots 
were  apportioned,  deeds  of  conveyance  to  said  respective 
lots.  In  pursuance  of  the  said  power  and  authority  con* 
ferred  upon  him,  and  for  the  purpose  of  vesting  in  said 
Linas  Scudder  the  legal  title  to  the  lots  assigned  to  him, 
the  said  Andrew  B.  More,  as  such  chairman,  executed  and 
delivered  to  said  Scudder,  on  the  15th  day  of  December, 
1859,  a  deed  to  eighteen  lots  in  the  city  of  Grand  View, 
one  of  which  being  described  therein  as  ^Mot  2  in  block 
447,^^  which  deed  was  duly  recorded  in  Douglas  county. 

The  said  Linas  Scudder  afterwards  died  intestate,  and 
subsequently,  on  the  24th  day  of  May,  1886,  his  children 
and  heirs  at  law  conveyed  to  the  plaintifiP  William  A. 
Gwyer,  all  their  right,  title,  and  interest,  and  the  right. 
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title^  and  interest  theretofore  held  by  their  father  in  and  to 
the  lots  in  the  city  of  Grand  View,  which  had  been  al- 
lotted and  apportioned  as  aforesaid  to  said  Linas  Scadder. 
In  the  deed  the  lots  were  described  the  same  as  in  the 
deed  executed  by  said  More^  as  chairman,  to  said  Scndder. 

On  the  18th  day  of  May,  1882,  Mary  A.  J.  More,  act- 
ing as  attorney  in  fact  for  A.  B.  More,  executed  and  deliv- 
ered to  the  defendant  Mary  Spaulditag,  a  deed  of  conveyance 
purporting  to  convey  to  the  defendant  lot  20,  in  block  447 
in  Grand  View,  wbich  deed  was  recorded  in  the  office  of 
the  raster  of  deeds  of  Douglas  county. 

The  appellee  contends  that  lot  20  in  said  block  447  was 
apportioned  to  said  Linas  Scudder  as  the  owner  and  holder 
of  share  number  26 ;  that  the  clerk  of  the  city  of  Grand 
View,  in  entering  upon  the  records  of  said  city  the  appor- 
tionment of  lots  to  said  share  26,  by  mistake  entered 
therein,  that  lot  number  2  in  said  block  447  was  drawn  and 
allotted  to  the  owner  of  said  share,  instead  of  lot  20  in  said 
block;  that  by  mistake  lot  2  instead  of  said  lot  20  was  de- 
scribed in  the  deed  to  Scudder,  as  well  as  in  the  deed  from 
the  Scudder  heirs  to  the  plaintifiP. 

The  record  before  us  discloses  that  this  plaintiff  brought 
an  action  in  the  district  court  of  Douglas  county  against 
A.  B.  More,  George  E.  Baker,  W.  F.  Finch,  and  Chaun- 
cey  Wiltse,  who,  at  the  time  of  the  apportioning  of  said 
lots  and  at  the  time  of  the  making  of  the  deed  to  Scudder, 
were  the  I^ally  appointed  and  acting  trustees  of  the  city 
of  Grand  View,  to  which  suit  the  heirs  of  Linas  Scudder, 
deceased,  were  made  defendants.  The  object  and  purpose 
of  the  action  was  to  reform  the  description  in  the  Scudder 
deed  and  in  the  deed  from  the  heirs  of  Scudder  to  said 
William  A.  Gwyer,  so  as  to  make  the  description  read  lot 
20  in  block  447,  instead  of  lot  2  in  said  block,  as  therein 
written.  On  the  24th  day  of  December,  1888,  a  decree 
was  entered  in  said  cause  reforming  said  deeds  as  prayed. 

Was  a  mistake  made  in  the  descriptions  in  the  deeds,  and 
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18  the  appellee  entitled  to  have  the  same  oorrected  as  against 
the  appellant?  It  is  not  claimed  that  there  was  any  fraud 
on  the  part  of  either  of  the  grantors  in  making  the  deeds, 
but  that  by  mutual  mistake  of  the  parties  thereto^  the  in- 
straments  failed  to  express  the  intention  of  the  parties. 
The  contents  of  the  record  book  of  the  city  of  Grand  View 
is  relied  upon  to  establish  that  a  mistake  was  made  in  de- 
scribing the  lots  in  the  deed  to  Linas  Scudder.  This  book 
was  lost  and  could  not  be  produced  upon  the  trial  of  the 
cause,  although  at  the  previous  term  of  the  district  court 
of  Douglas  county  it  had  been  used  in  the  trial  of  another 
action.  The  contents  of  the  books  were  established  by 
parol  evidence,  from  which  it  appears  that  the  shares  in 
Grand  View  were  first  divided  into  ten  equal  bunches,  allot- 
ting to  each  bunch  nine  lots.  Then  the  lots  drawn  in  that 
manner  were  sub-allotted  between  the  owners  of  the  shares 
in  each  group.  In  apportioning  the  lots  into  ten  equal 
^parts,  lots  1  and  2  in  block  447,  with  other  lots,  fell  to 
shares  1  to  10,  and  shares  21  to  30  drew,  in  addition  to 
other  lots,  lots  19  and  20  in  said  block  447.  It  also  ap- 
pears that  subsequently  in  the  sub-allotment  of  the  lots  to 
shares  1  to  10,  lot  2  in  block  447  was  apportioned  to  share 
number  7,  owned  by  one  R.  L.  Sumner,  and  said  lot  was 
conveyed  to  him  on  the  6th  day  of  March,  1869;  that  in 
the  sub-selection  of  lots  that  went  to  shares  21  to  30  inclu- 
sive, share  26,  which  was  owned  by  Linas  Scudder,  drew 
said  lot  2,  in  block  447,  and  it  was  deeded  to  him  Decem- 
ber 16, 1869.  The  record  book  of  the  city  of  Grand  View 
fails  to  show  that  lot  20  in  block  447  was  apportioned  to 
any  share.  The  clerk  of  the  city,,in  entering  upon  the  rec- 
ords the  apportionment  of  the  lots  to  the  owner  of  shares^ 
wrote  the  number  of  the  lots  in  figures.  It  is  evident  that 
lot  20  in  block  447,  was  drawn  by  share  26,  and  that  a 
clerical  error  was  committed  by  the  keeper  of  the  records  of 
the  city  in  omitting  the  cipher  after  the  figure  2.  Lot  2 
in  said  block  had  already  been  drawn  by  the  owner  of 
40 
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share  namber  7,  and  clearly  it  was  not  the  intention  to  ap- 
portion it  a  second  time  to  the  owner  of  another  share, 
while  lot  20  in  the  first  division  was  properly  allotted  to 
shares  21  to  30  inclusive,  and  all  the  shares  in  that  group, 
except  share  26,  having  received  the  requisite  number  of 
lots,  the  conclusion  is  incontrovertible  that  lot  20  belonged 
to  the  owner  of  share  26,  and  was  allotted  to  it,  but  by 
mistake  lot  2  was  entered  upon  the  record  of  the  city  in  its 
stead  as  having  been  drawn  by  share  26. 

For  the  same  reasons  we  are  of  the  opinion  that  lot  2 
instead  of  lot  20,  in  block  447,  was  erroneously  inserted 
in  the  description,  in  the  deed  executed  by  Andrew  B. 
More,  as  chairman  of  the  trustees  of  Grand  View,  to  Linas 
Scudder.  It  was  the  intention  by  such  conveyance  to  vest 
in  the  grantee  the  l^al  title  to  all  the  lots  of  which,  by 
virtue  of  said  apportionment  of  lots,  he  was  the  equitable 
owner.  It  is  unreasonable  to  suggest  that  More  intended 
to  execute  a  deed  to  lot  2,  which  he  had  previously  con-  * 
veyed  to  Sumner,  or  that  Scudder  believed  that  he  was 
accepting  such  a  deed,  but  rather  that  both  parties  to  the 
instrument  supposed  and  believed  that  it  contained  the 
proper  description  of  the  several  lots  apportioned  to  said 
Linas  Scudder,  as  the  owner  of  share  26.  It  does  not  ap- 
pear that  the  error  in  the  description  was  discovered  until 
long  after  the  Scudder  heirs  executed  their  deed  to  the 
plaintiff. 

As  before  stated,  the  description  of  the  lots  in  the  deed 
of  the  Scudder  heirs  to  the  plaintiff  is  the  same  as  con- 
tained in  the  deed  to  Linas  Scudder.  The  15th  and  16th 
findings  of  the  trial  court  relating  to  this  conveyance  are 
as  follows: 

^U5.  That  said  last  mentioned  deed  was  made,  executed, 
and  delivered  in  pursuance  of  a  contract  of  purchase, 
whereby  and  wherein  said  William  A.  Gwyer  intended  to 
purchase  of  and  from  said  grantors  therein,  and  the  giantee 
intended  to  sell  to  said  Gwyer,  among  other  lots,  all  the 
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lots  in  said  city  of  Grand  View,  which  in  said  allotment 
and  apportionment  were  allotted  and  apportioned  to  said 
share  number  twenty-six,  and  to  said  Linas  Scudder,  the 
owner  thereof. 

'^16.  That  it  was  the  intention  of  said  grantors  in  said 
last  mentioned  deed  to  describe  and  convey  all  their  inter- 
est, right,  and  title  in  and  to  the  lots  so  apportioned  to 
said  share,  and  to  said  Linas  Scudder ;  that  by  mistake 
lot  two  in  block  four  hundred  and  forty-seven,  in  said  city 
of  Grand  View,  was  inserted  in  said  deed  last  mentioned, 
instead  of  lot  twenty  in  said  block;  that  when  said  last 
described  deed  was  made,  executed,  and  delivered,  both  the 
grantors  therein  and  said  William  A.  Gwyer  supposed  and 
believed  that  the  lots  therein  described  were  the  lots  which 
in  said  allotment  or  apportionment  were  allotted  and  ap* 
portioned  to  said  Linas  Scudder." 

It  is  urged  by  appellant  that  these  findings  are  not  sup- 
ported by  the  proofs.  The  principal  testimony  bearing 
upon  this  branch  of  the  case  was  given  by  the  plaintiff, 
from  which  it  appears  that  neither  lot  20  nor  any  other  lot 
was  specifically  mentioned  at  the  time  of  plaintiff's  nego- 
tiations with  the  Scudder  heirs  for  the  purchase  of  the 
property.  He  knew  that  Scudder  owned  two  shares  in  the 
city  of  Grand  View,  for  which  he  had  been  allotted 
eighteen  lots.  Linas  Scudder  in  his  lifetime  had  given 
the  plaintiff  a  list  of  these  lots,  one  of  which  was  described 
as  lot  2  in  block  447.  The  plaintiff  testified  that  he  bought 
with  reference  to  Scudder's  interest  in  the  city  of  Grand 
View,  and  supposed  at  the  time  that  the  lots  described  in 
the  deed  he  received  were  the  lots  drawn  by  the  two  shares 
owned  by  Scudder.  The  heirs  intended  to  convey  to  the 
plaintiff  these  lots,  but  by  mutual  mistake  lot  2  in  block 
447,  which  they  did  not  own,  was  described  instead  of  lot 
20  in  the  same  block. 

That  a  court  of  equity  will  reform  the  description  con- 
tained in  a  deed  of  conveyance,  where  it  is  established  by 
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clear  and  Batisfactorj  evidence  that  the  instrument  fails  to 
express  the  intention  of  the  parties,  cannot  longer  be  ques- 
tioned. The  doctrine  is  as  firmly  settled  as  anything  in  the 
laWy  and  the  citation  of  authorities  is  unnecessary. 

The  evidence  clearly  shows  that  by  mutual  mistake 
neither  of  the  deeds  correctly  described  the  property  in- 
tended to  be  conveyed,  and  the  error  should  be  rectified  by 
making  the  instruments  conform  to  the  agreements  of 
the  parties.  No  equities  have  intervened  to  prevent  the 
granting  of  the  relief  demanded.  The  appellant  is  not  a 
Ixmafide  purchaser  of  said  lot  20  for  value.  True,  she  re- 
ceived a  deed  of  conveyance,  purporting  to  convey  the  lot 
to  her,  on  May  18,  1882,  executed  by  Mary  A.  J.  More, 
acting  as  attorney  in  fact  for  A.  B.  More,  but  for  anything 
shown  in  the  evidence  it  was  entirely  voluntary.  Nor  does 
it  appear  that  the  grantor  therein  had  any  title  to  convey. 
The  land  composing  the  city  of  Grand  View  was  conveyed 
by  the  United  States  to  the  trustees  of  the  dty  in  trust* 
For  the  purpose  of  carying  out  the  trust,  the  trustees  em- 
powered More,  as  chairman  of  the  board,  to  execute  deeds 
of  conveyance  to  the  respective  equitable  owners  of  the  lots. 
He  had  no  power  to  convey  to  any  one  else,  nor  could  he 
del^ate  the  authority  conferred  upon  him  to  another  per- 
son.    Tecumsek  Town  Site  Case,  3  Neb.,  283. 

Is  the  plaintiff  the  proper  party  to  bring  the  action  to 
reform  the  deeds?  A  lawsuit  must  be  brought  in  the  name 
of  the  person  who  has  an  interest  in  the  subject-matter  of 
the  action.  It  cannot  be  successfully  questioned  that,  when 
a  deed  misdescribes  the  property  intended  to  be  conveyed, 
the  grantee  therein  named  may  maintain  a  suit  to  cor- 
rect the  mistake.  Linas  Scudder,  in  his  lifetime,  and  after 
his  death,  his  heirs,  could  have  successfully  prosecuted  an 
action  for  a  reformation  of  the  deed  executed  to  Scudder 
by  Mose  for  and  on  behalf  of  the  trustee  of  Grand  View. 
So  the  appellee,  William  A.  Gwyer,  is  the  proper  party 
plaintiff  in  a  suit  to  correct  the  error  in  the  description  in 
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the  deed  made  to  him  by  the  Scudder  heirs.  While  such 
separate  snits  could  be  successfully  prosecuted,  it  does  not 
necessarily  follow  that  the  appellee  cannot  sue  for  the  re- 
formation of  both  deeds.  The  correction  of  his  deed  would 
be  of  no  value  without  the  other  is  reformed.  He  is  in- 
terested in  having  corrected  the  mistake  in  the  description 
in  the  Scudder  deed  in  order  to  perfect  his  chain  of  title, 
and  such  interest  is  sufficient  to  authorize  the  appellee  to 
bring  the  suit.  That  a  grantee  may  maintain  an  action  to 
reform  the  deeds  in  his  chain  of  title  is  well  settled.  (Qxe 
V.  ElUworth,  18  Neb.,  664;  Busby  v.  Littl^ietdy  31  K  H., 
193;  May  v.  Adams,  58  Vt.,  74;  Parker  v.  Starr,  21 
Neb.,  680;  Mallingly  v.  Speak,  4  Bush  [Ky.],  316.) 

It  appears  that  the  appellee,  prior  to  the  commeiicement 
of  this  action,  made  a  quit-claim  deed  to  '^the  estate  of 
Sarah  H.  Gwyer,''  describing  therein  all  the  property  de- 
scribed in  the  deed  to  him  by  the  heirs  of  Linas  Scudder. 
It  is  claimed  by  appellant  that  the  plaintiff  has  no  interest 
in  the  subject  of  the  action.  Lot  20  in  controversy  is  not 
described  in  this  last  conveyance,  and  the  undisputed  evi- 
dence shows  that  the  deed  was  a  voluntary  one,  and  that 
the  plaintiff  received  no  consideration  therefor.  It  was 
intended  by  the  grantor  as  a  gift  to  his  children,  and  while 
he  intended  to  convey  to  them  ail  the  lots  received  by  him 
from  the  Scudder  heirs,  yet  the  same  mistake  was  made  in 
the  description  as  contained  in  the  other  deeds,  and  lot  20 
not  being  described  in  the  deed  made  by  Gwyer,  the  title 
thereto  did  not  pass.  This  deed  being  purely  voluntary, 
jesting  on  no  valuable  consideration,  the  grantee  named 
therein  could  not  have  it  reformed  for  mistake.  (Conaway 
V.  Gore,  24  Kan.,  389 :  Wait  v.  SmUh,  92  111.,  386 ;  Fro- 
manv.  Froman,  13  Ind.,  317;  Eaton  v,  Eaton,  15  Wis., 
259;  Hansen  v,  MxcheUon,  19  Id.,  498;  Peteseh  v.  Ham" 
bach,  48  Wis.,  447;  Quirk  v.  Thomas,  6  Mich.,  76.) 

It  follows  from  what  has  been  said  that  the  appellee  has 
«uch  an  interest  in  the  subject  of  the  action  as  to  make  him 
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a  proper  party  plaintiff.     The  equities  are  wiih  the  appellee, 
and  the  judgment  is 

Affirued. 


The  other  judges  conoun 


Nettib  K  Davis,  ADMiKisTRATRiXy  v.  A.  E.  Hough- 

TELLIK. 

[Filed  Dbocmbsb  16, 1891.] 

Negligenoe :  A  Mastxb  is  Liable  to  third  panoos  for  damages 
retolting  from  tbs  negligence  of  bis  serranto  only  whoa  the  lat- 
ter is  aoting  within  the  scope  of  his  employment. 

Error  to  the  district  court  for  Jefferson  county.  Tried 
below  before  Morris,  J. 

John  Saxon^  for  plaintiff  in  error. 

W,  0,  Hambdf  and  Marquett,  Deufeeae  A  HaU,  eowtrOp 
cited  cases  referred  to  in  opinion. 

NORVALy  J. 

This  is  a  proceeding  in  error  to  reverse  the  judgment  of 
the  district  court  of  Jefferson  county,  sustaining  a  general 
demurrer  to  the  petition  of  the  plaintiff,  and  dismissing  the 
action.     The  petition  allies : 

^^  First — That  she  is  administratrix  of  the  estate  of 
Daniel  C.  Davis,  deceased,  duly  appointed  according  to 
law. 

''Second — Thai  the  defendants  are  partners  in  trade, 
doing  business  as  such  at  Fairbury^  in  said  county,  under 
the  firm  name  and  style  of  Houghtellin  &  McDowell. 
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"  Third— That  on  or  about  the  28th  day  of  March,  A. 
D.  1888,  said  defendants  were  in  the  possession  of  certain 
premises  at  Fairbury,  in  said  county,  whereon  they  were 
engaged  in  the  business  of  feeding  cattle  and  hogs,  and 
had,  upon  said  premises,  a  quantity  of  feed  and  provender 
for  said  cattle  and  hogs.  And  plaintiff  says  defendants 
also  kept  and  employed,  in  and  about  their  said  business, 
a  certain  servant  and  agent,  one  Allen  Ireland  by  name, 
for  the  purpose  of  guarding  said  feed,  and  whose  business 
it  was,  in  the  due  course  of  his  employment  by  said  de- 
fendants, to  seize  and  detain  persons  who  might  be  found 
disturbing  such  feed  so  provided  by  defendants. 

**  Fourth — That  on  said  day  the  said  Daniel  C.  Davis, 
then  in  full  health  and  life,  had  occasion  to  go  and  be  upon 
said  premises  of  said  defendants,  and  she  says  that  while  so 
there  the  said  defendants,  by  their  servant  and  agent,  Ire- 
land, who  was  then  and  there  present,  and  acting  for  said 
<lefendant8  in  the  due  course  of  his  employment  as  afore- 
said, and  pursuant  to  his  instructions  and  orders,  attempted 
to  seize  and  detain,  without  any  lawful  process  or  warrant, 
the  said  Daniel  C.  Davis,  deceased.  And  plaintiff  avers 
that  said  defendants  and  their  said  servant  so  negligently, 
cardessly,  and  unlawfully  managed  their  said  business 
and  attempt  that  the  said  Daniel  C.  Davis  was  then  and 
there  shot  through  bis  heart  with  a  bullet  from  a  pistol 
then  and  there  n^ligently,  carelessly,  and  unlawfully  had 
and  held  in  the  hands  of  defendants'  said  servant,  said 
Ireland,  and  Daniel  C.  Davis  was  then  and  thereby  in- 
stantly killed. 

''5th.  Plaintiff  avers  that  the  death  of  said  Daniel  C. 
Davis,  as  aforesaid,  was  caused  by  the  wrongful  and  un- 
lawful act,  neglect,  and  default  of  said  defendants,  and 
without  any  just  or  sufficient  cause,  provocation,  or  fault  on 
the  part  of  the  said  decedent.  That  they,  said  defendants, 
knowingly  and  intentionally  employed  said  Ireland  for  the 
purpose  of  assaulting  and  attempting  to  detain,  without 
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process  or  warrant,  persons  who  might  go  upon  their  said 
premises  as  aforesaid;  and  that  they  well  knew  that  their 
said  servant,  Ireland,  was  so  armed  with  said  pistol  in  their 
said  employment,  and  was  likely  to  so  negligently,  care- 
lessly, and  unlawfully  use  the  same  in  and  about  their  said 
business  and  employment,  and  that  great  personal  injury 
and  damage,  or  loss  of  life,  was  liable  to  ensue  thereby  and 
therefrom,  yet  they,  said  defendanjts,  notwithstanding,  did 
not  nor  would  not  prevent  and  forbid  their  said  servant, 
but  did  carelessly,  negligently,  and  unlawfully  parmit  him 
in  the  premises,  contrary  to  their  duty  in  that  case. 

'*  6th.  Plaintiff  further  states  that  said  Daniel  C.  Davis, 
deceased,  left  surviving  him  his  widow,  this  plaintiff,  and 
the  following  named  children,  his  next  of  kin  and  heirs, 
to«wit:  Albert  L.  Davis,  aged  17  years;  Georgie  Davis, 
aged  14  years;  Mary  Davis,  aged  12  years;  Ella  Davis, 
aged  10  years ;  Stella  Davis,  aged  8  years,  and  Emory 
Davis,  aged  2 ;  all  residents  of  the  said  county,  and  she 
says  that  they  have  sustained  damages  by  reason  of  the 
wrongful  act,  neglect,  and  de&ult  of  defendants,  as  afore- 
said, in  the  sum  of  five  thousand  (6,000)  dollars." 

This  is  an  action  to  recover  damages  for  the  killing  of 
plaintiff's  intestate  by  one  Allen  Ireland,  who,  it  is  alleged, 
was  at  the  time  in  the  defendants'  employ.  The  general 
principle,  that  a  master  is  liable  for  injuries  to  third  persons 
resulting  from  the  negligence  of  the  servant  while  in  the 
line  of  his  employment,  is  familiar.  It  is  equally  well  set- 
tled that  a  master  is  not  responsible  for  the  willful  and 
tortious  act  of  his  servant  committed  outside  of  the  scope 
of  his  employment.  {Miller  v.  B.  &  Jf.  R.  R.  Co,^  8  Neb., 
219;  Fuller  v.  VoigU,  13  III,  277;  Oxford  v.  Pder,  28 
Id.,  434;  Moir  v.  Hopkins^  16  Id.,  313;  DeCamp  v.  Jf. 
Jf.  R.  R.  Ob.,  12  la.,  348;  Cdok  v.  I.  C.  R.  R.  Cb.  30 
Id.,  202;  QUer  v.  Railway  Co.,  98  Ind.,  662;  Gratd 
Road  Co,  V.  GauBBy  76  Id.,  142;  Mehan  v,  Morewood,  52 
Hun.,  566 ;  Lqffiife  v.  N.  0.  City  &  L.  R.  Co.,  8  So.  Rep, 
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[La.],  701 ;  Frash  v.  Freeman,  43  N.  Y.,  566 ;  Cooley  on 
Torts,  533  d  aeq,) 

The  sufficiency  of  the  petition  therefore  depends  upon 
whether  it  charges  that  the  act  of  killing  Davis  was  done 
in  the  prosecution  of  the  defendants'  business  and  within 
the  range  of  the  servant's  employment.  The  third  para- 
graph of  the  petition  charges  that  Allen  Ireland  was  em- 
ployed by  the  defendants  to  guard  certain  feed  belonging 
to  them  upon  their  premises,  and  to  seize  and  detain  persons 
who  might  be  found  disturbing  such  feed.  This  is  the 
only  allegation  of  fact  in  the  entire  pleading  relating  to  the 
nature  and  scope  of  Ireland's  employment.  As* to  the  act 
of  killing  it  is  averred,  in  effect,  that  the  deceased  had  occa- 
sion to  be  upon  defendants'  premises,  and  while  so  there 
said  Ireland,  in  attempting  to  seize  and  detain  said  Davis, 
negligently,  carelessly,  and  unlawfully,  shot  and  killed  him. 
There  is  no  all^ation  that  Davis  was  molesting  the  feed 
or  attempting  so  to  do,  or  that  it  was  any  part  of  Ireland's 
duty  to  sieze  and  arrest  persons  who  happened  to  be  upon 
the  premises,  except  those  who  were  there  for  a  specified 
purpose.  w 

It  is  obvious  that  the  averment  in  the  fourth  paragraph 
of  the  petition  that  Ireland  ''was  acting  for  said  defend- 
ants in  the  due  course  of  his  employment  as  aforesaid,  and, 
pursuant  to  his  instructions  and  orders,  attempted  to  seize 
and  detain,"  is  a  mere  conclusion,  and  not  a  statement  of  y( 
any  fact  showing  that  the  attempted  seizure  and  detention 
of  Davis  was  within  the  range  and  authority  of  Ireland's 
duties.  Likewise  the  allegation  in  the  fifth  paragraph 
that  Davis'  death  ''was  caused  by  the  wrongful  and  un- 
lawful act,  neglect,  and  default  of  said  defendants,"  is  the 
statement  of  a  conclusion  of  law  win'ch  the  demurrei'^  does 
not  admit  It  is  only  facts  that  are  well  pleaded  which 
are  confessed  by  general  demurrer. 

So  far  as  the  allegations  in  the  petition  are  concerned, 
or  the  legitimate  inferences  to  be  drawn  therefrom.  Ire- 
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land's  employment  was  exclusively  in  guarding  and  pro- 
tecting the  feed,  and  the  wrong  charged  was  something 
which  his  agency  did  not  contemplate  and  which  he  could 
not  lawfully  do  in  the  name  of  the  defendants.  His  busi- 
ness no  more  contemplated  the  seizure  of  a  person  who 
was  upon  the  defendants'  premises  for  a  lawful  purpose 
than  it  did  the  arrest  and  detention  of  a  person  lawfully 
passing  along  the  public  highway  near  the  property,  and 
in  neither  case  would  the  defendants  be  liable  for  the  act 
The  test  of  a  master's  liability  is  not  whether  a  given  act 
was  done  during  the  existence  of  the  servant's  employment,*^ 
but  whether  it  was  committed  in  the  prosecution  of  the 
master's  business.  Ab  was  well  said  by  Mitchell,  J.,  in 
the  course  of  his  opinion  in  Morier  v.  8t.  Paul,  If.  &  M. 
Ry.  Co, J  31  Minn.,  361, '' Beyond  the  scope  of  bis  em- 
ployment the  servant  is  as  much  a  stranger  to  his  master 
as  any  third  person.  The  master  is  only  responsible  so 
long  as  the  servant  can  be  said  to  be  doing  the  act,  in  the 
doing  of  which  he  is  guilty  of  negligence,  in  the  course  of 
his  employment  A  master  is  not  responsible  for  any  act 
%S  omission  of  his  servant  which  is  not  connected  with  the 
business  in  which  he  serves  him,  and  does  not  happen  in 
the  course  of  his  employment  And  in  determining 
whether  a  particular  act  is  done  in  the  course  of  the  serv- 
ant's employment,  it  is  proper  first  to  inquire  whether  the 
servant  was  at  the  time  engaged  in  serving  his  master.  If 
the  act  be  done  while  the  servant  is  /it  liberty  from  the 
service  and  pursuing  his  own  ends  exclusively,  the  master 
is  not  responsible.  If  the  servant  was,  at  the  time  when  the 
injury  was  inflicted,  acting  for  himself  and  as  his  own 
master,  pro  tempore^  the  master  is  not  liable.  If  the  serv- 
ant step  aside  from  his  master's  business, /or  however  short 
a  time^  to  do  an  act  not  connected  with  such  business,  the 
relation  of  master  and  servant  is  for  the  time  suspended. 
Such,  variously  expressed,  is  the  uniform  doctrine  laid 
down  by  all  authorities." 
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In  Golden  v,  Newbrand,  2  N.  W.  Rep.  [la.],  637,  was 
where  a  servant,  employed  to  guard  a  brewery,  shot  and 
killed  a  person  who  had  been  damaging  the  property,  but 
was  retreating  when  shot.  It  was  decided  that  the  killing 
was  not  done  in  the  line  of  the  servant's  duty,  and  that 
the  master  was  not  liable  therefor.  To  the  same  efiPeot  is 
Oandiffv.  Railroad  Ob.,  7  So.  Rep.  [La.],  601. 

The  fair  constrnction  of  the  language  of  the  petition 
shows  that  the  killing  of  Davis  was  the  willful  and  inten- 
tional act  of  Ireland,  committed  outside  of  the  course  of 
his  employment,  and  for  which  the  defendants  are  not  re- 
sponsible. We  are  of  the  opinion  that  the  petition  fails  to 
state  a  cause  of  action,  and  the  demurrer  was  properly  sus- 
tained.    The  judgment  is 

Affibmed. 

The  other  judges  concur. 


Sallie  H.  H.  Lowe  v.  City  of  Omaha. 

[Filed  Dkobmbbe  18, 1691.] 

1.  A  petition  in  error  moat  specificallj  point  oat  the  ralings  of 
th«  trial  ooort^  on  the  admission  of  testimony,  which  are  relied 


npon  which  it  abats,  the  owner  ie  entitled  to  remnneration. 
The  difference  in  the  market  Talne  of  the  property  with  the 
improTement  and  that  without  it,  not  considering  general  ben- 
efits shared  by  the  general  public,  is  the  rale  of  compensation. 
In  snch  case  special  benefits  to  the  property  directly  attriba- 
table  to  the  improvement,  may  be  set  off  against  the  damages 
sustained  by  the  owner.  {SchaUer  v.  City  of  Omaha^  23  Neb.,  325.) 
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city  property  is  damaged  by  reason  of  the  grading  of  the  street  ^  ^' 


fOO     66 


688  NEBRASKA  REPORTS.         [Vou  33 


Lowe  T.  City  of  Omaha. 


3.  : :  :  The  Market  Value  is  Dot  what  the 

property  is  worth  solely  for  the  purpose  for  which  it  is  devoted, 
bat  the  highest  price  it  will  bring  for' any  and  all  oaes  to  which 
it  is  adapted,  and  for  which  it  is  available. 

Error  to  the  district  court  for  Douglas  county.     Tried 
below  before  Doane,  J. 

Kennedy  &  Gilbert,  for  plaintiff  in  error,  cited :  Schaller 
V.  Omaha,  23  Neb.,  325,  and  cases. 

A.  J.  Poppleton,  contra,  cited,  as  to  what  constitutes  special 
benefits :  Roberts  v.  Comers  Brown  Co.,  21  Kan.,  247 ;  Spring- 
field  V.  Schmook,  68  Mo.,  394 ;  Palmer  Co.  v.  Ferrell,  17 
Pick.  [Mass.],  58 ;  Trosper  v.  Com'ra,  27  Kan.,  391 ;  Allen 
V,  Charlestown,  109  Mass.,  243;  Sexton  v.N:  BridgewcUery 
116  Id.,  200;  AUegheny  v.  Black's  Heirs,  99  Pa.  St.,  152; 
Hilboume  v.  Suffolk  Co.,  120  Id.,  393;  Cross  v.  Plymouth, 
125  Id.,  557, 

NORVAL,  J. 

The  plaintiff  in  error  is  the  owner  ot  the  north  half  of 
block  146  in  the  city  of  Omaha,  and  a  strip  of  land  20  feet 
wide  and  264  feet  long  adjoining  said  premises  on  the 
south.  The  half  block  consists  of  four  lots,  each  being  66 
feet  by  132  feet  The  property  is  bounded  on  the  east  by 
Sixteenth  street,  on  the  north  by  Harney  street,  and  on 
the  west  by  Seventeenth  street.  The  following  statem^t 
of  the  case  we  take  from  the  plaintiff's  brief: 

*'  In  the  year  1873  the  city  authorities  established  a  grade 
upon  Harney  street,  running  east  and  west  in  front  of  said 
premises,  by  which  initial  points  of  grades  of  Sixteenth 
and  Seventeenth  streets  were  fixed  at  their  intersections 
with  Harney  street.  The  grade  elevation  at  the  intersec- 
tion of  Sixteenth  and  Harney  being  118  feet;  at  the  in- 
tersection of  Seventeenth  and  Harney  135  feet;  and  at  the 
intersection  of  Sixteenth  and  Howard  streets  the  elevation 
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was  100  feet  There  was  a  break  in  the  grade  on  Sixteenth 
street,  midway  been  Harnej  and  Howard,  about  opposite 
the  southeast  comer  of  the  plaintiff  ^s  premises.  The  gra- 
dient of  Sixteenth  street  along  the  east  side  of  the  plaint- 
iff's premises  was  about  one  per  cent,  or  one  foot  in  100 
feet,  and  on  Harney  street  along  the  north  side  of  said 
premises,  six  and  four-tenths  per  cent  from  Sixteenth  to 
Seventeenth  streets,  which  would  have  left  the  surface  of 
the  plaintiff's  premises  four  or  five  feet  above  the  curb 
line  at  Seventeenth  street,  and  about  fifteen  feet  above  the 
curb  line  of  Sixteenth  street. 

**  In  the  year  1 883  the  grade  of  Harney  street  was  changed 
by  the  city,  commencing  at  a  point  on  the  established  grade 
line,  about  midway  between  Sixteenth  and  Seventeenth 
streets,  running  westward  to  an  elevation  of  130  feet  at 
Seventeenth  street,  in  which  year  Sixteenth  street  was 
graded  in  conformity  to  the  1873  grade,  and  an  approach 
was  made  on  Harney  from  Sixteenth. 

''In  1886  these  grades  were  again  changed  by  lowering 
the  grade  at  Sixteenth  and  Harney,  ten  feet,  and  at  Seven- 
teenth and  Harney,  fifteen  feet.'' 

From  an  appraisement  of  damages,  an  appeal  was  taken 
by  the  plaintiff  to  the  district  court,  and  the  work  of  grad- 
ing commenced  on  Sixteenth,  Seventeenth,  and  Harney 
streets.  On  November  7,  1885,  the  plaintiff  commenced 
an  action  for  damages  for  grading  on  Sixteenth  street  in 
1883,  for  which  no  damages  had  been  allowed,  no  proceed- 
ings having  been  taken  to  ascertain  such  damages.  Issues 
were  joined  in  this  action  in  which  the  defendant  pleads 
special  benefits  in  offset  to  the  damages  sustained.  While 
the  work  of  grading  was  being  prosecuted,  and  early  in 
1886,  another  change  of  these  grades  was  made  by  the  city, 
again  lowering  them  at  the  intersection  of  Sixteenth,  Sev- 
enteenth, and  Harney  streets,  about  four  or  five  feet,  and 
from  these  proceedings  the  plaintiff  also  appealed  to  the 
district  court.     These  cases  were,  by  the  order  of  the  court, 
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consolidated  and  tried  together.  On  the  25th  day  of  Feb- 
ruary^ 1889,  a  trial  was  oommenoed  to  a  jury  and  oontin- 
ued  from  day  to  day  until  March  6th,  on  which  day  a 
verdict  was  returned  by  the  jury  in  favor  of  the  defend- 
ant. The  plaintiff's  motion  for  a  new  trial  was  overruled 
and  judgment  rendered  on  the  v^ict. 

The  petition  in  error  contains  seven  assignments  of 
error: 

1.  That  the  verdict  is  not  sustained  by  sufficient  evi- 
dence and  is  contrary  to  law. 

2.  That  certain  errors  of  law  occurred  at  the  trial  of  said 
cause  which  were  excepted  to  at  the  time  by  the  plaintiff. 

3.  The  court  erred  in  giving  the  1^  2, 3, 4,  5,  and  6  par- 
agraphs of  the  instructions  of  its  own  motion. 

4.  The  court  erred  in  giving  instructions  1  to  9^  indn- 
sive,  asked  by  the  defendant. 

5.  The  court  erred  in  refusing  to  give  the  instructions 
requested  by  the  plaintiff. 

6.  The  court  erred  in  giving  all  the  instructions  given, 
and  refusing  those  asked  by  the  plaintiff. 

7.  The  verdict  of  the  jury  should  have  been  for  the 
plaintiff. 

No  complaint  is  made  in  the  brief  filed  by  the  plaintiff 
in  error  to  the  giving  and  refusing  of  instructions,  there- 
fore the  3d,  4th,  6th,  and  6th  assignments  will  be  regarded 
as  waived,  and  will  not  be  considered  by  us. 

Counsel  contend  that  error  prejudicial  to  the  plaintiff 
was  committed  by  the  trial  court  in  permitting  the  city  to 
introduce  testimony  tending  to  show  that  the  grading  of 
the  street  increased  the  value  of,  the  plaintiff's  property  for 
business  purposes.  We  suppose  this  question  was  intended 
to  be  raised  by  the  second  ground  of  the  petition  in  error, 
but  this  assignment  is  too  general.  When  a  party  desires 
this  court  to  review  the  rulings  of  the  trial  court  on  the 
admission  or  exclusion  of  testimony,  he  must  specifically 
point  out  the  allied  errors  in  the  petition  in  error.     This 
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has  been  held  in  a  long  line  of  decisions.  (Tomer  9.  Dins-- 
morcy  8  Neb.,  384;  Skewer  v.  Maddox,  9  Id.,  205;  ifc- 
Cbrmick  v.  Drummett,  Id.,  384;  Gh'oham  v.  Harnett,  10  Id., 
617;  BirdsaU  v.  Carter,  11  Id.,  143;  Cook  v.  Pickrel,  20 
Id.,  435.)  The  relevancj  of  the  testimonj  will  not  be  now 
discussed,  and  will  be  considered  hereafter  only  so  far  as  is 
deemed  necessarj  to  the  proper  disposition  of  the  other 
questions,  which  are  sufficiently  raised  by  the  record. 

The  remaining  assignments,  the  1st  and  7th,  present  the 
same  proposition.  Is  the  verdict  sustained  by  sufficient  evi- 
dence ?  The  defendant  claims  that  the  plaintiff^s  property 
was  not  damaged  by  reason  of  the  grading  of  the  streets 
upon  which  the  property  abuts,  for  the  reason  that  the 
special  benefits  to  the  property  resulting  directly  from  the 
improvements  are  equal  to  or  greater  than  the  damages 
sustained. 

The  testimony  shows  that  the  property  is  situated  near 
the  business  portion  of  the  city,  being  separated  from  the 
court  house  by  a  street,  and  only  a  block  distant  from  the 
Bee  and  New  York  Life  buildings.  At  the  time  the 
grades  were  changed  there  were  upon  the  premises  a  large 
brick  dwelling,  with  stone  basement,  valued  by  the  wit- 
nesses from  $26,000  to  $60,000,  a  brick  barn  worth  be- 
tween $3,000  and  $3,600,  besides  trees  and  other  improve- 
ments. The  house  was  occupied  by  the  plaintiff  as  a 
homestead.  The  premises  are  situated  upon  a  hill,  the 
natural  surface  of  the  ground  being  from  twenty-eight  to 
thirty  feet  above  the  last  grade  established  in  1886. 
Plaintiff  was  not  the  owner  of  the  property  when  the  1873 
grade  was  fixed,  and  did  not  own  two  of  the  lots  until 
after  the  grade  was  changed  in  1883.  When  the  grading 
was  completed  the  property  was  so  situated  that  the  barn 
had  to  be  taken  down  to  prevent  its  falling,  and,  in  order 
to  reach  the  residence,  stairs  from  the  street,  containing 
from  forty  to  fifty  steps,  were  constructed.  To  bring  the 
property  down  to  the  proper  grade  requires  the  removal 
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of  about  26,000  yards  of  earth,  the  removal  of  19,000 
yards  being  made  necessary  by  the  last  three  changes  6f 
grade.  The  cost  of  removing  the  dirt,  as  estimated  by  the 
witnesses,  would  be  from  fifteen  cents  to  twenty-five  cents 
per  yard. 

The  testimony  introduced  by  the  plaintiff  goes  to  show 
that  it  is  impracticable  to  lower  the  dwelling,  and  that  on 
account  of  the  grading  of  the  streets  plaintiff's  premises 
were  depreciated  in  value  to  the  amount  of  the  entire  im- 
provements thereon  and  the  cost  of  grading  the  lots.  Some 
of  the  plaintiff's  witnesses  testify  that  her  property  was 
depreciated  fully  thirty-three  per  cent  of  its  former  value, 
which  is  variously  estimated  at  sums  ranging  from  $110,- 
000  to  $170,000. 

The  testimony  offered  by  the  city  tends  to  show  that  the 
natural  surface  of  Harney  street  in  front  of  the  premises,  was 
a  rise  of  ten  feet  in  a  hundred ;  or  a  rise  on  that  street  of 
forty-six  feet  between  Fifteenth  and  Seventeenth  streets,  and 
that  there  was  a  descending  grade  of  about  seven  per  cent 
from  Seventeenth  to  Eighteenth  streets,  or  a  fall  of  thirty- 
four  feet  from  Seventeenth  to  Nineteenth  streets;  that  before 
any  grading  was  done  there  was  no  facility  for  travel  on 
Harney  street,  and  although  plaintiff's  property  was  within 
a  block  of  the  business  portion  of  the  city,  yet  prior  to 
the  grading,  it  was  desirable  only  as  a  residence  and  was 
entirely  inaccessible  for  business  purposes ;  but  as  soon  as 
the  grading  was  finished  the  business  part  of  the  city 
pushed  west  towards  plaintiff's  premises;  that  immedi- 
diately  before  the  passage  of  the  grade  ordinance  in  1885, 
the  property  did  not  exceed  the  value  of  $125  a  foot  front ; 
but  that  as  soon  as  the  work  was  finished  it  was  worth 
from  $400  to  $600  a  foot  front. 

That  there  was  a  large  increase  in  the  value  of  the  Lowe 
property  between  the  passage  of  the  ordinances  changing 
the  grade  and  the  completion  of  the  improvement  of  the 
streets  is  fully  proven.     It  likewise  appears  that  this  in- 
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crease  is  not  wholly  influenced  bj  the  improvements  of  the 
streets  upon  which  this  property  abuts^  but  that  owing  to. 
the  rapid  growth  of  the  city  and  the  construction  of  these 
and  other  improvements  there  was  a  general  advance  in 
values  all  over  the  city,  which  to  a  considerable  degree 
affected  this  property.  But  the  general  increase  in  value 
is  not  to  be  considered  as  an  element  in  ascertaining 
whether  the  plaintiff  is  entitled  to  compensation  or  not. 
She  was  as  fairly  entitled  to  the  benefit  of  this  general  ap- 
preciation, as  her  neighbors  who  had  not  been  in  any  manner 
disturbed  in  the  enjoyment  of  their  property.  This  rule  is 
too  well  settled  and  understood  to  need  support  from  ad- 
judged cases. 

There  is  in  the  record  abundant  testimony  conducing  to 
show  that  a  great  portion  of  the  enhanced  value  of  plaint- 
iff's property  was  directly  attributable  to  the  grading  of 
the  streets  bordering  the  same,  and  that  the  premises  were 
especially  benefited  by  the  improvements.  It  is  no  longer 
an  open  question  in  this  state  that  when  private  property 
is  damaged  by  reason  of  the  construction  of  a  public  im- 
provement near  it,  remuneration  must  be  made^  and  the 
difference  in  the  market  value  of  the  property  with  the 
public  improvement  and  that  without  it,  not  considering 
general  benefits  shared  by  the  general  public,  is  the  rule  of 
compensation.  Special  and  peculiar  advantage  which  the 
property  receives  from  the  improvement  is  to  be  considered 
in  determining  whether  there  is  injury  or  not  In  other 
words,  special  benefits  to  the  property  may  be  set  off 
against  the  damages  sustained  by  the  owner.  This  rule 
affords  complete  indemnity  to  the  individual  and  leaves 
him  in  as  good  condition  as  he  was  before  the  making  of 
the  improvements.  {SchaUer  v,  (My  of  Omaha,  23  Neb., 
326 ;   (My  of  Omaha  v.  Kramer,  25  Id.,  489.) 

The  plaintiff  contends  that  the  grading  of  the  streets  did 
not  enhance  the  market  value  of  her  property  specially^ 
and  beyond  the  mere  general  appreciation  of  other  prop* 
41 
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erty.  This  position  would  be  well  founded  if  it  is  al- 
lowable only  to  take  into  consideration  the  use  to  which 
the  property  was  devoted  when  the  improvements  were 
made.  The  grading  of  the  street  certainly  did  not  enhance 
the  value  of  the  property  for  the  purpose  of  a  residence,  the 
use  to  which  it  was  applied.  In  determining  its  value 
without  the  improvement  it  was  proper  to  take  into  con- 
sideration not  only  the  use  to  which  it  was  at  that  time 
devoted,  but  the  availability  for  any  other  purpose  and  the 
demands  therefore,  so  far  as  the  same  entered  into  and 
affected  its  market  value.  If  it  was  worth  most  in  the 
market  as  a  residence  the  plaintiff  was  entitled  to  have  such 
value  considered,  but  if  it  would  have  sold  for  the  highest 
price  for  some  other  use  to  which  it  was  adapted,  she  was 
entitled  to  that.  The  market  value  of  anything  is  the 
highest  price  it  will  bring  for  any  and  all  uses.  So,  if  in 
consequence  of  the  improvement  of  the  streets,  the  property 
was  made  accessible  for,  and  was  best  adapted  for  a  purpose 
other  than  that  to  which  it  was  devoted,  such  as  sites  for 
business  houses,  and  was  worth  most  in  the  market  for  such 
purposes,. it  was  competent  to  take  it  into  consideration  in 
determining  whether  the  plaintiff  was  injured  by  grading 
of  the  streets.  Neither  the  plaintiff  nor  the  city  was  con- 
fined to  the  market  value  of  the  property  as  a  residence,  if 
it  was  more  valuable  for  some  other  use. 

A  case  in  point  is  In  the  MaUer  of  Furman  Si.,  17  Wend. 
[N.  Y.],  649.  The  report  of  the  case  shows  that  one  Peter 
W.  Radcliff  owned  a  lot  in  the  city  of  Brooklyn  extending 
from  Columbia  to  Furman  street  His  dwelling  house 
fronted  on  Columbia  street,  and  the  rear  portion  of  the 
grounds  were  laid  out  and  cultivated  as  a  fruit  and  orna- 
mental garden.  Radcliff  purchased  the  lot  and  built  the 
house  thereon  solely  for  the  purpose  of  a  permanent  home. 
The  street  in  tlie  rear  of  his  lot  was  ordered  by  the  city 
authorities  cut  down  forty-five  feet  in  depth.  Bronson, 
J.,  in  passing  upon  the  question  of  damages,  observes,  '^It 
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it  not  unnatural  that  anj  one  in  the  possession  of  a  highly 
cultivated  garden  and  pleasure  ground^  with  a  dwelling 
which  overlooks  the  city  and  bay  of  New  York,  should 
desire  to  continue  all  things  around  them  in  their  present 
condition ;  and  to  a  person  who,  in  the  evening  of  a  well 
spent  life,  has  retired  from  the  bustle  of  the  city  and  the 
pursuit  of  an  arduous  profession  to  seek  repose  in  such  sit- 
uation^ the  thought  of  being  broken  up  in  his  final  arrange- 
ments for  life  must  be  peculiarly  painful.  To  his  ears  it 
will  sound  like  a  sad  misnomer  to  call  that  improvement 
which;  in  its  effect,  will  blast  the  trees  and  shrubs  and 
wither  the  vines  and  the  flowers  which  his  own  hands  have 
planted.  But,  however  much  the  necessity  for  disarrang- 
ing the  plans  of  any  individual  may  be  regretted,  the 
great  principle  upon  which  pubHc  improvements  are  to  be 
effected  must  be  substantially  the  same  in  all  cases.  All 
classes  and  conditions  of  men  hold  their  property  subject 
to  the  paramount  claims  of  the  state,  and  when  it  is  taken 
for  public  purposes,  and  the  question  of  compensation 
is  presented,  the  only  proper  inquiry  is.  What  is  its  value? 
The  question  is  not  what  estimate  does  the  owner  place 
upon  it,  but  what  is  its  real  worth,  in  the  judgment  of 
honest,  competent,'  and  disinterested  men?  The  use  to 
which  the  owner  had  applied  his  property  is  of  no  impor- 
tance beyond  its  influence  upon  the  present  value.  If  highly 
cultivated,  it  will  be  worth  more  than  though  it  had  been 
suffered  to  run  to  waste.  I  cannot  yield  to  the  argument 
that  the  commissioners  were  bound  to  regard  only  the  use  to 
which  the  property  is  now  applied,  and  pay  the  appellant  a 
sufScient  sum  of  money  to  secure  him  in  that  mode  of  enjoy- 
ment for  the  future.  They  might  properly  take  in  consider- 
ation the  more  advantageous  use  to  which  the  property  may 
be  applied  in  consequence  of  the  opening  of  a  new  street. 
In  a  case  like  this,  the  proper  mode  of  adjusting  the  ques- 
tion of  damages  is  to  enquire.  What  is  the  present  value  of 
the  land,  and  what  it  will  be  worth  when  the  contemplated 
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work  is  completed  ?  In  deciding  these  questions,  neither 
the  purpose  to  which  the  property  is  now  applied,  nor  the 
intention  of  the  owner  in  relation  to  its  future  enjoyment, 
can  be  matters  of  much  importance.  In  both  cases  the 
proper  inquiry  is:  What  is  the  value  of  the  property  for 
the  most  advantageous  uses  to  w.hich  it  may  be  applied  ? 
*  *  "*"  In  relation  to  the  several  persons  who  will  be 
affected,  the  commissioners  are  required  to  make,  an  'esti- 
mate of  the  damages  and  an  assessment  of  the  benefit  which 
will  be  sustained  and  derived  by  them  respectively  from 
such  improvements.'  It  is  the  influence  of  the  improve- 
ment upon  the  actual  value  of  the  property  which  the 
commissioners  are  to  consider.  If  the  property  will 
be  more  valuable  when  the  work  is  done  than  it  was 
before,  the  owner  will  noL  sustain  any  damages,  but  will 
derive  a  benefit  from  the  improvement.'' 

To  the  same  effect  we  cite  the  following:  M,  &  R.  IL 
Bom  Cb.  V.  PaUerson,  98  U.  S.,  403 ;  King  v.  M.  W.  R 
Co.,  32  Minn.,  224;  Goodm  v.  Canal  Co.,  18  O.S.,l69. 

In  this  case  the  proofs  show  that  plaintiff's  property  was 
specifically  benefited  by  reason  of  the  grading.  Before 
the  improvement  is  was  not  desirable  nor  specially  val- 
uable as  business  property,  but  by  grading  the  surround- 
ing streets  it  was  thereby  rendered  accessible  and  desirable 
for  such  purpose,  and  its  market  value  was  thereby  greatly 
increased.  In  view  of  the  testimony  we  think  the  jury 
were  justified  in  finding  that  the  special  benefits  which  the 
property  derived  from  the  grading  of  the  streets  were  in 
excess  of  the  damages  resulting  therefrom.  The  judg- 
ment is 

Affirmed. 
The  other  judges  concur. 
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Margabet  W.  Alms  et  al.,  Ex'rs,  appellees,  t. 
Henby  Newman  bt  al.,  appellants. 

[FiLSD  Jakuabt  4, 1892.] 

Heyiew.  The  pleadings  and  evidence  examined,  and  Md  to  atu- 
tain  the  decree;  and  not  to  snstain  the  exceptiona  of  either 
party,  hoth  of  whom  appealed. 

Appeal  from  the  district  court  for  Hamilton  county. 
Heard  below  before  Nobval,  J. 

Hainer  &  Kdlogg,  and  «/.  H.  SmUh,  for  appellants, 

iJ.  S.  Norval,  and  A.  W.  Agee,  contra. 

Ck>BB,  Ch.  J. 

This  action  was  brought  in  the  district  court  of  Hamil- 
ton county  by  Edward  P.  Allis  in  the  name  and  style  of 
Edward  P.  Allis  &  Co.,  plaintiff,  against  Henry  Newman, 
Erailie  Arndt,and  August  Arndt,  defendants.  The  object 
and  purpose  of  the  action,  and  the  prayer  of  the  petition, 
was  to  subject  certain  real  property  situated  in  Hamilton 
county,  to-wit :  the  southwest  quarter  of  section  twenty- 
four  (24),  and  the  north  half  of  the  northwest  quarter  of 
section  twenty-five  (25),  all  in  township  eleven  (11)  north, 
of  range  five  (5)  west,  of  the  sixth  (6th)  principal  merid- 
ian, which  had  been  conveyed  by  said  defendants  Emilie 
Arndt  and  August  to  the  defendant  Henry  Newman,  to  a 
certain  judgment  theretofore  obtained  by  the  said  plantiff 
in  the  district  court  of  Seward  county  against  the  defend- 
ants Emilie  Arndt  and  August  Arndt,  together  with  one 
Bertha  Tiede  and  one  Herman  Tiede,  defendants  therein ; 
that  the  said  conveyance  by  the  Arndts  to  Newman  be 
adjudged  fraudulent  and  void,  and  that  said  land  be  sold 
by  or  under  the  direction  of  tlie  sheriff  of  Hamilton 
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county^  and  the  proceeds  of  such  sale  applied  to  the  satis* 
faction  of  the  said  judgment,  etc. 

The  petition  contains  all  the  allegations  usual  in  sudi 
cases.  The  defendant  Henry  Newman  answered,  and  in 
his  answer  admitted  that  said  Emih'e  Arndt  and  August 
Arndt  are  and  have  been,  during  all  the  time  mentioned  in 
plaintiff's  petition,  *wife  and  sister  and  brother-in-law 
respectively  to  him  the  said  Henry  Newman.  That  on  the 
11th  day  of  February,  1886,  the  said  Emilie  Arndt  and 
August  Arndt  conveyed  the  premises  described  in  plaint* 
iff's  petition  to  the  said  answering  defendant.  Further, 
that  he  denies  each  and  every  allegation  in  said  petition 
contained,  and  not  in  his  said  answer  theretofore  admitted. 

The  said  defendant  further  averred  that  on  said  11th 
day  of  February,  1886,  the  said  Emilie  Arndt  being  the 
owner  in  fee  simple  of  said  lands,  the  answering  defendant 
purchased  the  same  of  the  said  Emilie  Arndt  in  good  faith 
for  a  valuable  consideration,  and  without  any  knowledge  or 
notice  of  any  indebtedness  whatever  owing  by  said  Emilie 
Arndt  and  August  Arndt,  or  either  of  them,  to  the  plaint* 
iff  or  other  person,  except  as  evidenced  by  the  mortgages 
then  on  the  said  land,  and  that  the  defendant  then  and 
there  paid  said  Emilie  Arndt  the  full  price  for  said  lands, 
to-wit,  the  sum  of  $4,860,  as  follows:  $1,300  by  assuming 
said  mortgages  on  said  lands  aggrq^ting  said  amount,  of 
which  said  mortgages  defendant  has  since  paid  the  sum  of 
$100  in  cash;  $2,000  in  a  certain  promissory  note  for  said 
amount  made  by  him,  said  answering  defendant^  in  favor 
of  said  Emilie  Arndt;  and  the  remaining  $1,400  in  notes 
of  other  parties  held  by  said  defendant  and  turned  over  to 
said  Emilie.  Further^^that  at  said  time  said  Emilie  Arndt 
and  August  Arndt,  with  their  child,  constituted  one  fam<- 
ily ;  that  of  said  premises  the  southwest  quarter  of  section 
24,  in  township  11  north,  of  range  6  west,  was  in  fact  the 
homestead  of  said  Emilie  Arndt  and  her  said  family  where 
she  was  with  them  as  such  family,  and  actually  resid- 
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ing  thereoD  as  such  homestead^  and  that  said  premises  so 
occupied  as  a  homestead  as  aforesaid  did  not  exceed  160 
acres  of  land  nor  $2,000  in  value  over  and  above  said 
mortgage,  and  that  bj  reason  of  such  occupancy  the  same 
was  not  subject  to  fraudulent  sale  and  was  exempt  from 
judgment  liens  and  from  execution  or  forced  salie;  that  said 
$4,800,  paid  as  aforesaid,  being  the  full  value  of  said 
lands  and  thereupon  and  for  said  consi<}er9tion,  in  good 
faith  and  without  knowledge  or  notice  of  any  indebtedness 
whatever  owing  by  said  Emilie  Arndt  or  August  Arndt, 
or  either  of  them,  to  any  person  whomsoever  except  as 
evidenced  by  said  mortgage,  and  without  notice  or  knowl- 
edge of  any  fraud  or  intent  to  hinder,  delay,  or  defraud 
any  one,  on  the  part  of  any  persons,  said  defendant  accepted 
and  received  from  said  Emilie  Arndt  and  August  Arndt, 
as  wife  and  husband,  a  warranty  deed  of  conveyance  of 
said  lands  to  him  subject  only  to  said  mortgages  assumed 
as  aforesfiid,  which  said  deed  was  duly  recorded. 

For  a  further  defense  the  said  answering  defendant  fur- 
ther set  out  and  alleged  that  the  said  Emilie  Arndt  never 
was  in  any  way  nor  for  any  amount  whatever  indebted  to 
the  9aid  plaintiff,  nor  did  she  ever  enter  into  any  contract 
wbateyer  with  the  plaintiff,  and  the  only  claim  or  demfmd 
said  plaintiff  has,  or  ever  had,  against  any  of  said  parties 
mentioned  in  his  petition,  and  the  only  debt  ever  in  any 
way  contracted,  incurred,  or  in  any  way  assumed  by  any  of 
aaid  persons  in  favor  of  the  plaintiff,  is  under  and  by  vir- 
toe  of  a  certain  written  contract  made  and  entered  into  on 
the  6th  day  of  November,  1885,  by  and  between  the 
plaintiff  on  the  one  part  and  the  firm  of  Tiede  &  Arndt, 
composed  of  said  Herman  Tiede  and  August  Arndt,  which 
said  agreement  and  contract  is  in  the  words  and  figures 
following,  to-wit: 

"This  indenture,  made  this  fifth  day  of  November,  1885, 
between  Edward  B.  Allis,  doing  business  under  the  firm 
name  of  Edward  B.  Allis  &  Co.,  of  Milwaukee,  Wiscon- 
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siDy  party  of  the  first  part,  and  Herman  Tiede  and  August 
Arndt,  composing  the  firm  of  Messrs.  Tiede  &  Amdt^ 
Marysvillei  Nebraska,  parties  of  the  second  part,  witness- 
eth :  That  the  said  party  of  the  first  part,  in  consideration 
of  three  thousand  seven  hundred  and  eighty-three  -^ 
dollars  to  be  paid  to  him  by  the  parties  of  the  second  part, 
at  the  time  and  in  the  manner  hereinafter  stated,  agrees  to 
manufacture  and  furnish,  at  Milwaukee,  Wisconsin,  and  at 
the  factory  where  made,  all  to  be  of  good  material  and 
workmanship,  the  following  articles,  to- wit:  (Here  follows 
a  list  of  mill  machinery).  The  above  specified  machineTr 
and  supplies  to  be  of  good  material  and  workmanship  and 
loaded  on  board  of  cars  at  place  of  manufactory,  at  earliest 
possible  date,  and  said  first  party  to  secure  best  possible 
freight  rates.  The  parties  of  the  second  part  agree  to  se- 
cure party  of  the  first  part  in  deferred  payments  by  first 
mortgage  on  mill  property,  same  to  be  free  from  any  in- 
cumbrance to  secure  party  of  first  part  wholly,  and  second 
parties  further  agree  to  pay  all  freights  to  and  cartage  from 
factory  to  mills;  the  party  of  the  first  part  to  furnish  flow 
sheets  and  plans  for  millwright  work,  and  the  said  parties 
of  the  second  part  hereby  agree  to  pay  for  said  articles,  eta,  as 
follows,  to-wit:  Twelve  hundred  sixty  and  -^  dollani 
upon  starting  the  mill,  eight  hundred  forty  and  -^f^ 
dollars  one  year  from  starting  the  mill,  (840.89  two  years 
from  starting  the  mill,  $840.89  three  years  from  starting 
the  mill.  When  said  articles  are  completed  and  ready  for 
delivery  the  said  parties  of  the  second  part  shall  execute 
and  deliver  to  said  party  of  the  first  part  notes  for  all 
amounts  on  which  time  is  to  be  given,  payable  at  the  time 
above  stipulated,  bearing  interest  at  the  rate  of  ten  per  cent 
per  annum  from  date  of  starting  the  mill.  All  payments 
to  be  made  at  Milwaukee,  and  the  parties  of  the  second 
part  liereby  agree  to  pay  all  costs  of  exchange.  If  the 
said  parties  of  the  second  part  shall  neglect  or  refuse  to 
give  the  notes,  as  herein  provided,  on  demand  from  said 
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party  of  the  first  part,  then  the  whole  amount  shall  become 
due  on  such  refusal,  and  shall  be  collectible  the  same  as  if 
the  goods  had  been  ordered  for  cash.  The  parties  of  the 
second  part  agree  to  take  out  and  maintain  sufficient  insur- 
ance upon  the  property  hereinbefore  described,  to  fully  pro- 
tect the  interests  of  the  party  of  the  first  part  in  the  same,  and 
to  assign  the  said  insurance  to  said  first  party,  and  to  de- 
liver the  policies  to  said  first  party,  and  to  keep  said  insur- 
ance in  full  force  and  efiect  until  all  accounts  due  to  said 
party  of  the  first  part  for  said  property  and  labor  are  paid 
in  full.  In  case  said  party  of  the  second  part  neglect 
to  efiect  such  insurance  within  one  week  from  the  com- 
mencement of  the  work  under  this  contract,  it  is  mutu- 
ally agreed  by  the  parties  hereto  that  the  party  of  the  first 
part  may  procure  such  insurance,  and  that  the  parties  of 
second  part  will  refund  to  him  such  premiums  as  he  may 
be  obliged  to  pay  for  the  same.  The  parties  of  the  second 
part  agree  to  pay  all  expenses  incurred  in  getting  descrip- 
tion of  property,  making  and  filing  mortgages  and  liens, 
and  all  other  expenses  incurred  by  the  party  of  the  first 
part  in  perfectly  securing  the  deferred  payments;  and  the 
parties  of  the  second  part  also  agree  to  pay  all  expenses  of 
foreclosure  and  collection.  And  the  parties  of  the  second 
part  agree  that  in  case  they  shall  fail  to  pay  any  of  said 
notes  or  accounts  when  due,  then  all  unpaid  notes  and 
accounts  shall  become  due  and  collectible  at  once,  and  that 
the  said  second  parties  will  waive  all  rights  by  reason  of 
said  notes  or  accounts  having  had  longer  time  to  run  before 
due.  And  said  parties  also  agree  that  the  taking  by  said 
first  party  of  said  notes,  shall  not  waive  his  right  to  a 
mechanic's  lien  for  said  machinery  and  material.  It  is 
hereby  agreed  that  said  party  of  the  first  part  is  to  use  his 
best  endeavors  to  have  said  articles  ready  for  shipment  at  the 
time  stated  herein,  and  also  that  they  shall  be  of  the  stated 
quality;  but  he  is  not  to  be  held  liable  for  any  pecuniary 
damage  in'  eitfier  case,  except  to  make  good  any  unmerchant- 
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able  defect  which  may  be  proved  to  exist  in  such  article 
when  furnished.  This  contract  is  not  binding  upon  said 
party  of  the  first  part  until  it  has  been  accepted  by  him 
at  his  office  in  Milwaukee.'^ 

Signed  by  Hirman  Tiede  and  August  Amdt,  and  wit- 
nessed. 

That  on  the  12th  day  of  November,  1885,  the  said 
plaintiffi  duly  and  in  writing,  accepted  8ai4  contract  in  and 
by  a  certain  letter  written^  directed,  and  sent  by  said  plaint- 
iff to  the  said  Tiede  and  Arndt,  which  was  in  the  words 
and  figures  following,  to-wit:  (the  letter  amounts  only  to 
a  oitification  of  the  foregoing  agreement  by  the  plaintiff). 

That  under  said  contract  said  plaintiff  furnished  and  de* 
livered  to  said  Tiede  and  Arndt  between  the  12tti  day  of 
November,  1886,  and  the  27th  day  of  February,  1886,  in- 
clusive, divers  and  supdry  materials  and  machinery  to  be 
used  in  the  construction  f^nd  iippairing  of  the  mill  in^ioned 
in  said  contract,  but  the  exact  natute  ^d  value  thereof  is 
unknown  to  the  answering  defendant  The  debt  thus  find 
thereby  incurred  and  contracted  by  said  Herman  Tiede 
and  August  Arndt,  under  the  firm  nan^  Tiede  &  .^nidt,  is 
the  identical  debt  for  the  satisfaction  of  which  phe  said 
plaintiff  seeks  in  this  action  to  subject  the  lands  of  0m8  de- 
fendant, as  aforesaid  sold  and  conveyed  ifi  him. 

Said  defendant  further  avers  that  said  Emilie  Arndt 
never  was  a  member  of  said  firm  of  Tiede  &  Arpdt,  nor 
did  she  at  any  time,  nor  in  any  manner  whatever,  have  or 
claim  to  have  any  right,  title,  possession,  or  interest  in  or 
to  any  part  of  the  property  sold  and  deliv^r^  by  the 
plaintiff  to  said  Tiede  &  Arndt,  nor  was  she  in  any  w^y  a 
party  to  said  contract,  nor  did  she  ever  authorilse  any  one 
to  make  said  contract  in  her  behalf,  and  that  in  truth  and 
in  fact  said  contract  was  not  made  for  her  benefit,  nor  has 
she  ever  received  anything  thereunder,  nor  had  she  any 
knowledge  whatever  of  the  existence  of  said  contract  nntil 
long  afler  said  contract  was  made,  and  said  *Emilie  Arndt 
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was  ID  nowise  consulteil  in  regard  to  said  oontract,  and 
never  in  any  way  exercised  any  control  over  any  part  of 
the  property  delivered  under  said  contract  or  bave  any- 
thing to  do  therewith,  and  no  part  thereof  ever  came  into 
her  possession,  nor  was  it  the  thought  or  intention  of  any 
of  the  parties  thereto,  at  the  time  of  making  said  contract 
or  delivering  any  part  of  ^id  property,  to  in  any  way  bind 
the  said  Emilie  Arndt  thereby,  or  to  look  to  her  for  the 
payment  of  tlie  amount  due  the  plaintiff  tliereunder.  Nor 
had  said  £milie  Arndt  any  notice  or  intimation  whatever 
that  plaintiff  in  any  way  looked  to  her  for  the  payment 
of  any  part  of  his  claim  until  long  after  said  conveyance 
to  this  defendant. 

He  further  alleges  that  neither  at  the  time  of  making 
said  contract,  nor  for  a  long  time  before  said  date,  nor  at 
any  ^me  since  then,  has  said  Emilie  Arndt  had  or  claimed 
to  have  any  right,  title,  possession,  or  interest,  in  or  to  any 
part  of  the  lands  whereon  said  mill  was  situated,  nor  in  or 
to  any  lands  whatever  in  Seward  county,  except  her  right 
of  dower  in  said  lands  whereon  said  mill  was  situated,  and 
that  the  legal  title  in  and  to  said  mill  lands  was  attlietime 
said  contract  wfts  made  in  said  August  Arndt  and  Bertha 
Tiede,  as  was  at  the  time  fully  disclosed  by  the  deed  rec- 
ords of  said  Seward  county,  where  said  mill  lands  were 
situated,  as  said  plaintiff  well  knew. 

That   on  the  27th  day   of  February,  1886,  the  said 
plliintiff  duly  filed  his  account  for  said  materials  and  ma- 
chinery furnished  under  said  contract,  verified  as  required 
by  law  in  cases  where  mechanics^  liens  are  claimed,  in  the 
office   of  the  county   clerk  of  said   Seward  county,  and 
thereby  claimed  a  mechanic's  lien  on  said  mill  and  the 
lands  whereon  the  same  was  situated,  for  the  full  amount 
claimed  by  the  plaintiff  under  said  contract,  to-wit,  the 
sum  of  $3,783.87,  with  ten  per  cent  interest  thereon  from 
February  25,  1886,  and  caused  the  same  to  be  duly  re- 
corded in  Mechanics'  Lien  Record  No.  2,  of  said  county 
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at  page  162  thereof.  Said  mill  and  real  estate,  whereon 
said  plaintiff  has  and  claims  a  mechanic's  lien  for  the  en- 
tire amount  due  him,  is  of  the  value  of  $8,000,  and  said 
mill  is  now  being  fully  operated  by  said  Bertha  Tiede  and 
Herman  Tiede,  and  while  the  value  of  said  property  ex- 
ceeds the  said  claim  of  the  plaintiff,  no  proceedings  have 
been  instituted  or  had  either  at  law  or  equity  to  enforce  said 
lien  against  said  mill  and  property,  nor  has  the  plaintiff  in 
any  way  ever  attempted  to  enforce  any  part  of  his  said 
claim  against  said  mill  property  although  he  has  all  along 
had  knowledge  of  all  the  foregoing  facts. 

That  on  the  22d  day  of  February,  1886,  the  said  Au- 
gust Arndt  duly  sold  his  interest  in  said  mill  and  mill 
property  to  said  Bertha  Tiede  for  value,  and  the  said  Au- 
gust Arndt  and  Emilie  Arndt,  as  husband  and  wife,  by  the 
deed  of  that  date  duly  conveyed  said  mill  and  mill  prop- 
erty to  said  Bertha  Tiede,  which  said  deed  was  duly  filed 
for  record  in  the  office  of  the  county  derk  of  said  Seward 
county  on  the  23d  day  of  February,  1886,  and  by  him 
duly  recorded  in  Book  W  of  the  deed  record  of  said  Sew- 
ard county,  at  page  229  thereof,  and  no  transfer  nor  sale 
of  said  property  nor  any  part  thereof  has  since  been  made. 
That  in  and  by  the  express  terms  of  said  deed  said  Bertha 
Tiede  assumed  and  agreed  to  pay  said  claim  and  debt  of  the 
plaintiff  as  a  part  of  the  consideration  for  said  sale  and 
transfer.  And  that  of  all  the  foregoing  facts  and  circum- 
stances the  said  plaintiff  at  all  times  has  had  full  and 
actual  knowledge. 

The  said  defendant,  further  answering,  and  still  denying 
that  the  plaintiff  ever  obtained  a  judgment  against  said 
Emilie  Arndt  by  him  mentioned  in  his  petition,  avers 
that  if  the  court  sliould,  on  the  proofs  submitted,  find  that 
such  judgment  was  in  fact  obtained,  that  the  same  is  void 
and  of  no  effect  as  against  this  answering  defendant^  for 
the  reason  that  if  the  same  was  at  all  obtained  it  was  so 
done  by  means  of  fraud  and  wholly  without  consideration 
as  to  said  Emilie  Arndt. 
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That  the  only  order  ever  given  to  the  plaintiff  for  the 
machinery  mentioned  in  the  pleading  in  this  cause  was 
and  b  the  written  agreement  signed  by  Herman  Tiede 
and  August  Arndt^  and  the  letter  of  acceptance  written 
said  Tiede  &  Arndt  by  the  plaintiff,  and  both  set  out  in 
this  answer ;  that  said  agreement  and  letter  of  acceptance 
constitute  the  contract  for  said  machiuery^  and  the  contract 
upon  which  said  machinery  was  actually  furnished ;  that 
said  Emilie  Arndt  was  not  indebted  on  said  contract  to 
said  plaintiff^  nor  was  she  in  any  way  a  party  to  the  same ; 
that  no  reference  was  made  to  said  contract,  order,  and  let- 
ter of  acceptance  in  the  pleadings  on  which  said  pretended 
judgment  is  based,  nor  is  it  averred  therein  that  the  same 
was  in  writing;  nor  was  the  same  in  any  way  brought  to 
the  notice  or  knowledge,  of  said  court;  but  on  the  con- 
trary it  is  averred  in  said  pleading  that  said  order  was 
given  by  Emilie  Arndt  and  August  Arndt,  Herman  Tiede 
and  Bertha  Tiede,  although  the  said  plaintiff  well  knew 
at  the  time  that  said  Emilie  Arndt  and  Bertha  Tiede  were 
not  parties  to  said  contract,  and  said  judgment,  if  at  all 
rendered,  was  so  done  on  default  of  the  defendants. 

With  prayer  for  judgment,  etc 

The  plaintiff,  by  reply  to  the  above  answer  of  the  de- 
fendant Henry  Newman,  admitted  that  he  made  the  account, 
and  that  items  of  machinery  and  mill  furniture  for  the 
erection  of  the  mill  mentioned  in  defendant's  amended  an- 
swer, and  after  making  oath  thereto  as  required  by  law,  he 
filed  the  same  in  the  office  of  the  clerk  of  Seward  county, 
and  claimed  a  mechanic's  lien  upon  said  mill  and  the  real 
estate  upon  which  the  same  was  situated,  as  mentioned  and 
described  in  said  defendant's  amended  answer;  but  this 
plaintiff  avers  that  at  the  time  of  filing  the  statement 
claiming  said  lien  there  then  existed  upon  said  property 
good  and  valid  prior  mortgages  and  liens  amounting  in  the 
aggregate  to  over  $3,000,  together  with  interest  and  taxes 
due  against  said  property,  and  that  said  mortgages  and 
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lieDs,  were  and  are  unpaid,  and  that  (he  value  of  said  mill 
property  and  real  estate  at  the  time  of  the  recovery  of  the 
judgment,  as  stated  in  plaintiff's  petition,  did  not  exceed 
the  sum  of  $3,800. 

That  plaintiff  caused  an  execution  to  be  issued  upon  the 
judgment  mentioned  and  described  in  his  petition  in  this 
action,  and  attempted  to  have  said  property  sold  there- 
under, and  that  the  prior  liens,  and  judgments,  and  taxes 
against  said  property  exceeded  the  amount  and  value  of 
said  mill  property,  and  that  the  sale  therennder  would 
have  been  to  no  purpose,  and  that  the  plaintiff  oould  have 
realized  nothing  upon  his  said  mechanic's  lien. 

That  the  said  Erailie  Arndt,  defendant,  was  legally  and 
equitably  liable  upon  the  indebtedness  upon  which  said 
judgment  was  obtained ;  that  the  said  machinery  furnished 
for  the  construction  of  the  said  mill  upon  said  property 
was  furnished  at  her  request  and  upon  her  promise  and 
agreement  to  pay  the  same;  and  plaintiff  avers  that  the 
title  to  the  undivided  one-half  of  said  real  estate  at  the 
time  of  the  furnishing  of  said  material  and  machinery 
stood  of  record  in  the  name  of  said  Emilie  Arudt,  and 
remained  in  her  name  till  the  22d  day  of  February,  1886, 
when  the  said  defendants  Emilie  Arndt  and  August  Arndt, 
her  husband,  joining  her,  fraudulently  and  without  any 
consideration  made,  executed,  and  placed  upon  record  a 
warranty  deed  to  the  said  undivided  half  of  said  property 
to  one  Beitha  Tiede,  who  was  the  daughter  of  the  said 
Arndts ;  that  said  deed  was  made  and  placed  upon  record 
by  the  said  Arndts  to  the  said  Bertha  Tiede  without  her 
knowledge  or  consent,  and  for  the  purpose  of  placing  said 
property  out  of  the  hands  of  said  Arndts,  and  for  the  pur- 
pose of  avoiding  the  payment  to  the  plaintiff  of  his  said 
claim  for  the  mill  machinery  so  sold  and  delivered  for  the 
construction  and  erection  of  said  mill,  and  plaintiff  denies 
that  said  Bertha  Tiede  in  said  deed  or  otherwise  ever  as- 
sumed or  agreed  to  pay  the  claim  and  lien  of  this  plaintiff, 
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except  as  she  was  legally  bound  to  do^  by  reason  of  having 
at  the  time  of  the  purchase  of  the  same  agreed  to  pay  the 
same  in  connection  with  the  said  Arndts. 

That  at  the  time  plaintiff  recovered  the  said  judgment 
against  the  said  Emilia  Arndt  and  August  Arndt,  Bertha 
Tiede  and  Herman  Tiede^  all  the  said  defendants  in  said 
judgment  were  wholly  insolvent,  and  the  real  estate  men- 
tioned in  the  said  defendants'  answer  and  situated  in  Sew- 
ard county  was  insufficient  to  pay  the  prior  legal  valid 
and  due  liens  upon  said  property;  and  plaintiff  denies  that 
at  the  time  of  the  commencement  of  this  action,  or  at  any 
time  since,  that  said  real  estate  and  mill  property  was  suffi- 
cient in  value  to  enable  plaintiff  to  make  and  colle6t  his 
said  judgment  or  any  part  thereof,  and  that  said  plaintiff 
made  due  diligence  to  find  property  of  said  defendants  in 
said  judgment,  or  either  of  them,  whereupon  to  levy  and 
collect  his  said  judgment. 

And  that  plaintiff  denies  that  the  said  Emilie  Arndt 
had  no  claim  or  possession,  right  or  title,  or  interest  in 
and  to  the  said  lands  and  mill  in  Seward  county  at  the 
time  of  making  the  contract  for  said  machinery  as  sieged 
in  said  defendant's  answer^  but  allies  that  she  was  at  the 
time  in  the  possession  of  said  property  as  tenant  in  common 
with  the  said  Bertha  and  Herman  Tiede,  and  that  the  said 
Emilie  Arndt  fully  ratified  and  approved  of  the  said  con- 
tract for  the  purchase  of  said  machinery,  and  accepted  and 
received  the  same  to  be  placed  in  the  mill  upon  said  prop- 
erty, and  all  of  which  was  well  known  to  the  defendant 
Henry  Newman  at  the  time  he  took  the  deed  to  the  real 
estate  mentioned  and  described  in  said  plaintiff's  petition. 

And  that  at  the  time  of  the  making  of  the  deed  by  the 
defendants  Arndt  to  the  defendant  Newman  the  said 
Newman  well  knew  and  had  actual  knowledge  of  the  in- 
debtedness of  the  said  Arndts  and  Tiedes  to  this  plaintiff, 
and  said  Newman  took  the  deed  to  the  real  estate  in  said 
petition  described  for  the  purpose  of  hindering,  delaying, 
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and  defrauding  said  plaintiff  in  the  collection  of  his  said 
claim  against  the  said  Tiedes  and  Arndts.  And  that  the 
said  defendant  Newman  pfiid  no  good  or  valuable  consider- 
ation for  said  land. 

That  on  the  Ist  daj  of  March,  1887,  this  plaintiff  and 
other  lien-holders,  in  the  district  court  of  Seward  county, 
obtained  a  foreclosure  of  their  several  and  respective  mort- 
gages and  mechanics'  liens  against  the  mill  property  and 
real  estate  mentioned  and  described  in  defendant's  amended 
answer,  amounting  in  the  a^regate  to  thesum  of  $7,527.61, 
and  which  amount  plaintiff  avers  greatly  exceeds  the  value 
of  said  property.  And  that  in  said  proceedings  and  de- 
cree the  district  court  of  Seward  county  appointed  a  re- 
ceiver for  said  property  and  granted  a  stay  of  the  order  of 
sale  thereunder  for  the  period  of  nine  months ;  tliat  in  said 
foreclosure  one  Luke  Augur,  who  held  a  prior  mortgage 
upon  said  property,  obtained  a  decree  for  $1,536.95,  bear- 
ing ten  per  cent  interest  from  that  date,  and  which  said 
mortgage  was  made  a  lien  prior  to  the  lien  of  this  plaint- 
iff, and  that  said  decree  was  stayed  without  security,  and 
that  upon  the  sale  of  said  property  under  said  decree  the 
same  will  not  bring  enough  to  pay  the  lien  against  the 
same,  nor  will  the  same  be  sufficient  to  pay  anything  upon 
the  claim  or  lien  of  this  plaintiff,  after  paying  the  prior 
legal,  valid  lien,  mortgages,  taxes,  costs,  and  expenses  of 
foreclosure  and  sale;  and  plaintiff  avers  that  said  mill  and 
the  earnings  thereof  will  not  pay  the  expenses  of  running 
and  operating  the  same  during  the  period  for  which  said 
decree  is  stayed. 

The  defendants  Emilie  Arndt  and  August  Arndt,  nor 
either  of  them,  answered  the  said  plaintiff's  said  petition, 
but  both  made  default  and  their  default  was  duly  entered. 

There  was  a  trial  to  the  court,  which  found  the  issues 
joined  in  favor  of  the  plaintiff  and  against  the  defendants, 
and  also  found  that  at  the  date  of  said  deed  of  convey- 
ance from  the  said  Emilie  Arndt  and  August  to  the  said 
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Henry  Newman^  mentioned  in  the  plaintiff's  petition,  and 
covering  the  southwest  quarter  of  section  twenty-four  and 
the  north  half  of  the  northwest  quarter  of  section  twenty- 
five,  ell  in  township  eleven  north,  of  range  five  west,  in 
Hamilton  county,  Nebraska,  was  made  with  tlie  intent  ta 
hinder,  delay,  and  defraud  tlie  plaintiff  and  other  creditors 
of  the  said  Emilie  Arndt,  of  all  of  which  said  Henry 
Newman,  defendant,  had  full  knowledge  at  the  time  of 
receiving  the  said  conveyance. 

The  court  further  found  that  at  the  time  said  conveyance 
was  made  the  said  real  estate  therein,  and  in  the  plaintiff's 
petition  described,  was  of  the  value  of  $6,000,  and  that  the 
said  southwest  quarter  was  then  of  the  value  of  $4,000. 
The  court  further  found  that  at  the  time  said  conveyance 
from  the  Arndts  to  Newman  was  made  the  said  August 
Arndt  and  Emilie  Arndt  were  husband  and  wife  and  con- 
stituted one  family,  and  were  then,  and  had  been  for  a  long 
time  prior  thereto,  living  upon  and  occupying  the  said 
southwest  quarter  as  their  home,  and  the  same  was  their 
homestead;  that  shortly  after  such  conveyance  the  said 
Emilie  and  August  Arndt  moved  from  said  land  and 
ceased  to  occupy  the  same  as  a  homestead ;  that  at  the  time 
of  said  conveyance  there  was  a  valid  mortgage  lien  existing 
against  said  southwest  quarter  for  the  sum  of  $600  and  to 
the  extent  of  the  value  of  $2,000,  and  pay  the  said  mort- 
gage lien  thereon.  The  said  quarter  section  was  not  sub- 
ject to  fraudulent  alienation,  but  that  the  surplus  of  the 
said  southwest  quarter  section  over  and  above  said  sum  of 
$2,000,  and  above  the  said  mortgage  lien  of  $600,  is  sub- 
ject to  the  plaintiff's  demand. 

The  court  also  found  that  at  the  time  of  said  conveyance 
there  was  existing  a  valid  mortgage  lien  upon  the  said 
north  half  of  the  northwest  quarter  for  the  sum  of  $700, 
and  that  the  plaintiff  is  entitled  to  have  said  deed  of  con- 
veyance set  aside.  The  court  also  found  there  was  due 
from  the  defendants  Emilie  and  August  Arndt  to  the 
42 
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plaintiff  on  the  jadgment  set  forth  in  said  petition  the  sum 
of  f  4|446.74y  with  ten  per  cent  interest  tliereon  from  said 
date. 

It  was  thereupon  considered  by  the  court  that  the  deed 
described  in  the  said  petition  from  Emilie  and  August 
Arndt  to  the  defendant  Henry  Newman,  for  the  southwest 
quarter  of  section  twenty-four  and  the  north  half  of  the 
northwest  quarter  of  section  twenty-five,  in  town  eleven 
north,  of  range  five  west  be,  and  the  same  was  thereby,  va- 
cated, set  aside,  and  annulled,  and  that  said  land  should  be 
subjected  to  the  payment  of  the  debt  set  forth  in  the  peti- 
tion, subject  to  the  said  mortgage  thereon  amounting  to 
|1,300,  and  subject  to  the  said  sum  of  $2,000  which  the 
defendant  Henry  Newman  is  entitled  to  out  of  the  pro- 
ceeds of  the  sale  of  th^  southwest  quarter,  and  that  out  of 
the  proceeds  of  the  sale  of  the  southwest  quarter  there  be 
first  paid  to  the  said  Newman  the  said  sum  of  $2,000,  etc. 

Each  party  excepted  to  the  findings,  judgment,  and  de- 
cree of  the  court,  and  the  case  comes  to  this  court  by  ap- 
peal. The  bill  of  exceptions  was  duly  allowed  and  certified 
on  the  2d  day  of  January,  1888,  but  having  become  mis- 
laid the  record  was  not  filed  in  this  court  until  the  20th 
day  of  August,  1888.  It  was  then  filed  and  a  notice  of 
appeal  issued  by  the  defendant  Newman.  Afterwards  a 
motion  was  made  by  the  plaintiff  for  the  dismissal  of  the 
appeal  for  the  reason  that  the  same  was  not  made  and  filed 
in  time,  and  that  the  defendants  had  failed  to  prosecute  the 
said  appeal.  Tiiis  motion,  being  supported  and  resisted  by 
affidavits,  was  overruled  and  an  opinion  written  thereoD. 
(See  Allis  v.  Newman,  29  Neb.,  207.)  This  opinion  was 
filed  March  25,  1890.  On  the  next  day,  Marcli  26,  the 
plaintiff  having  deceased  and  the  cause  having  been  re- 
vived in  the  name  of  his  legal  representatives,  they  made 
and  filed  their  application  for  cross-appeal.  No  ol>jection 
nor  motion  having  been  made  to  this  paper,  but  the  cause 
having  been  submitted  and  briefed  without  objection  in 
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that  regard,  I  think  that  the  case  must  be  considered  as 
pending  on  cross-appeal  as  well  as  upon  appeal. 

The  title  to  the  land  in  controversy  was,  on  and  previ- 
ous to  the  date  of  the  conveyance  to  the  answering  defend- 
ant Henry  Newman^  in  the  defendant  Emilie  Arndt.  At 
that  date  the  indebtedness  of  the  Arndts  and  the  Tiedes 
was  not  in  judgment,  and  if  at  that  time  Newman  had  no 
notice  of  such  indebtedness  and  of  the  purpose  of  said 
Emilie  Arndt  in  conveying  said  land  to  place  the  same  out 
of  the  reach  of  her  creditors,  or  of  such  facts  as  would  put 
a  prudent  person  upon  such  inquiry  as  would  have  led  to 
a  knowledge  of  such  facts,  and  he  bought  the  said  lands  in 
good  faith  and  paid  a  fair  and  honest  consideration  there- 
for, then  he  would  not  be  affected  by  the  judgment  after- 
wards recovered  by  the  plaintiff  against  the  Arndts  and 
the  Tiedes,  including  Emilie  Arndt.  But  the  indebtedness 
upon  which  this  judgment  was  afterwards  rendered,  ex- 
isted at  that  time  and  it  had  to  be  placed  in  judgment  be- 
fore any  direct  proceeding  could  be  taken  for  its  collection 
out  of  the  lands  of  Emilie  Arndt.  It  appears  from  the 
record  that  action  was  regularly  commenced  by  the  plaint- 
iff against  the  defendants,  the  Arndts  and  the  Tiedes,  in 
the  district  court  of  Seward  county;  that  a  petition  in  due 
form^  with  all  usual  and  necessary  allegations,  was  filed 
and  process  was  regularly  issued  and  personally  served 
upon  each  of  the  said  defendants,  and  although  they  each 
made  default,  it  appears  by  the  record  that  the  findings 
and  judgment  were  made  and  rendered  upon  evidence  given 
in  court  upon  the  petition  and  bill  of  particulars,  by 
which  it  also  appears  that  the  indebtedness  and  cause  of 
action  involved  therein  arose  and  became  vested  between 
the  18th  day  of  December,  1886,  and  the  22d  day  of  Jan- 
uary, 1886. 

The  defendant  Newman  in  his  answer  makes  a  general 
denial  of  all  the  allegations  of  the  plaintiff's  petition  not 
specifically  admitted.     Except  in  this  way  he  does  not  deny 
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the  indebtedneas  of  the  ArndtBand  the  Tiedes  to  the  plaint- 
iff. Indeed,  as  I  understand  the  answer,  it  virtually  admits 
the  indebtedness  on  the  part  of  August  Arudt  and  Herman 
Tiede,  or  rather  takes  the  ground  that  the  order  for  the 
mill  machinery  having  been  signed  only  by  August  Arndt 
and  Herman  Tiede  that  the  defendant  Emilie  Arndt  could 
not  be  held  responsible  for  the  said  indebtedness. 

It  appears  from  the  evidence  that  at  the  time  of  the 
furninhing  of  the  mill  machinery  by  the  plaintiff,  which 
constitutes  his  claim  against  the  defendants,  the  mill,  to- 
gether with  the  land  upon  which  the  same  is  situated,  was 
owned  by  the  said  Emilie  Arndt;  that  the  mill  was  car- 
ried on,  operated,  and  the  new  machinery  ordered  from  the 
plaintiff  and  placed  in  said  mill  by  the  firm  of  Arndt  & 
Tiede,  of  which  firm  Mrs.  Emilie  Arndt  was  a  partner; 
that  the  said  mill  machinery  was  furnished  to  the  said 
partnership  and  placed  in  the  said  mill,  by  the  plaintiff, 
upon  the  contract  and  promise  of  the  said  firm  to  secure 
the  payment  therefor  by  a  first  mortgage  upon  the  said 
mill  property,  but  that  there  was  other  and  prior  mort- 
gages, one  or  more,  then  existing  and  of  record  upon  and 
against  said  mill  property,  by  which  it  was  incumbered  to 
its  full  value;  that  a  lien  was  filed  by  the  plaintiff  upon 
said  mill  property  for  the  amount  and  value  of  said  ma- 
machinery  before  the  plaintiff  ascertained  or  was  advised 
of  the  existence  of  said  prior  lien,  when  the  plaintiff 
brought  the  action  against  the  said  defendants^  the  Arndts 
and  the  Tiedes,  and  recovered  the  judgment  against  them 
for  the  amount  and  the  value  of  the  said  mabhineiy  as 
hereinbefore  stated. 

The  contention  on  the  part  of  the  defendant  that  the 
plaintiff  cannot  successfully  attack  the  conveyance  of  the 
land  for  the  reason  that  he  has  another  remedy,  to*wit,  the 
sale  of  the  mill  property  upon  his  lien,  cannot  be  allowed, 
because  it  is  ftdly  established  by  the  evidence  that  the 
liens  upon  the  mill  property  prior  and  superior  to  the  lien 
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of  the  plaintiff  are  sufficient  to  render  bis  lien  of  little  or 
DO  value. 

The  principal  point  made  by  tbe  defendant  Newman, 
and  to  wbicb  bis  counsel  cites  autborities  in  tbe  brief,  is 
tbat  tbe  indebtedness  upon  wbicb  plaintiff's  judgment  at 
law  was  recovered  did  not  exist,  as  against  tbe  defendant 
Emilie  Arndt  as  a  valid  indebtedness,  at  tbe  time  and  date 
of  ber  deed  of  tbe  land  to  bim.  Tbe  law  as  contended 
for  by  counsel  is  not  doubted,  but  tbe  evidence  does  not 
sustain  its  application  to  tbe  case.  On  tbe  contrary,  tbe 
evidence  sufficiently  proves  tbat  before  any  of  tbe  mill 
macbinery  was  sbipped  by  tbe  plaintiff,  tbe  defendant 
Emilie  Arndt  bad  acknowledged  to  bim,  or  bis  agent,  tbat 
she  was  a  member  of  tbe  firm  which  had  ordered  it,  and 
upon  her  promise  to  pay  for  said  mill  machinery,  out  of 
money  to  be  borrowed  by  ber  upon  tbe  land  in  Hamilton 
oounty,  wbicb  she  afterwards  conveyed  to  tbe  defendant 
Newman,  and  tbat  the  delivery  of  said  machinery  was 
made  by  the  plaintiff,  and  tbe  indebtedness  therefor  on  tbe 
part  of  tbe  defendant  Emilie  Arndt  arose  before  the  date 
and  time  of  tbe  execution  and  delivery  of  the  deed,  and 
was  then  a  legal  as  well  as  a  moral  obligation  against  tbe 
said  Emilie  Arndt 

It  will  be  seen,  by  reference  to  tbe  findings  of  the  dis- 
trict court  above  copied,  that  it  was  found  by  the  court 
that  at  tbe  date  of  said  conveyance  tbe  defendant  Henry 
Newman  had  full  knowledge  that  tbe  same  was  made  by 
tbe  said  grantors  with  the  intent  to  defraud  the  creditors 
of  the  said  Emilie  Arndt,  including  the  plaintiff.  From 
an  examination  of  tbe  evidence  I  am  satisfied  tbat  it  fully 
sustains  this  finding.  It  appears  from  tbe  evidence  of 
John  Arndt,  Herman  Platte,  and  A.  W.  Agee,  that  on  the 
day  before  tbe  one  upon  which  the  deed  was  executed  by 
tbe  Arndts  to  Newman,  they,  tbe  Arndts  and  Newman, 
all  being  present  at  tbe  office  of  Agee  and  Stevenson  for 
the  purpose  of  tbe  execution  of  a  deed  from  the  Arndts  to 
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John  Arndt  of  the  land  in  qaestiou^  inquiry  was  made  as 
to  whether,  in  case  of  such  oonveyance  being  made,  llie 
land  oould  be  taken  on  debts  owing  by  Emilie  Arndt  on 
account  of  the  mill,  and  other  oonversation  was  had  be- 
tween the  parties  indicating  conclusively  that  the  object 
and  purpose  of  the  Arndts  in  making  such  conveyance 
was  to  place  the  land  out  of  the  reach  of  the  creditors  of 
Emilie  Arndt,  and  especially  out  of  the  reach  of  her  debts 
growing  out  of  her  mill  transactions. 

The  defendant  Newman  was  sworn  as  a  witness  in  his 
own  behalf,  and  examined  at  great  length,  especially  as  to 
the  consideration  which  he  paid  for  the  land ;  but  his  evi* 
dence  fiiiled  to  show  that  he  paid  any  adequate  or  fiur  con- 
sideration therefor. 

The  point  is  made  by  the  defendant  Newman  that  before 
proceeding  by  creditor's  suit  against  Newman  the  plaintiff 
must  have  proceeded  against  the  mill  property  in  Seward 
county  on  which  he  had  a  lien,  and  also  must  have  issued 
an  execution  to  Hitchcock  county,  where  the  Arndts  then 
resided.  The  record  shows  that  executions  were  issued  to 
Seward  and  Hamilton  counties  respectively,  and  severally 
returned  **  no  property  found  whereon  to  levy.''  It  also 
appears  from  the  evidence  that  the  mill  property  in  Seward 
county  was  burdened  with  incumbrances  and  liens  above 
its  value,  prior  to  the  filing  of  the  plaintiff's  lien.  It  does 
not  appear  that  any  of  the  defendants  had  property  in 
Hitchcock  or  any  other  county.  There  is  evidence  tending 
to  prove  that  when  the  Arndts  left  Hamilton  county  they 
absconded.  Under  these  circumstances  it  is  not  deemed 
necessary  that  process  should  have  been  issued  to  Hitch- 
cock county. 

As  to  the  case  made  by  the  brief  of  the  plaintiff  on  his 
cross-appeal,  I  think  that  he  fails  to  show  or  point  out 
wherein  the  decree  is  wrong.  The  evidence  clearly  estab- 
lishes the  homestead  character  of  the  quarter  section  of 
land,  and  the  right  thereto,  in  the  Arndt  family  at  the 
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time  and  date  of  the  execution  of  the  conveyance.  They 
did  not  leave  or  abandon  the  land  until  after  all  the  rights 
of  their  grantee,  under  the  deed,  had  fully  attached.  These 
rights  as  between  the  parties  to  the  deed  are  as  expressed 
in  that  instrument,  notwithstanding  its  fraudulent  charac- 
ter as  to  the  creditors  of  the  grantors.  While  there  is 
some  evidence  tending  to  prove  that  the  transfer  of  the  land 
was  merely  colorable,  upon  a  secret  trust  that  Newman 
would  hold  it  for  his  sister's  benefit,  after  she  should 
abandon  it,  yet  this  evidence  would  not  warrant  us  to  so 
hold  against  the  finding  of  the  trial  court. 

The  decree  of  the  district  court  is 

Affirmed. 

Maxwell,  J.,  concurs. 


NoRYAL,  J.,  did  not  sit. 


Walter  G.  Comnock,  appellant,  v.  John  Wilson 

et  al.,  appellees. 

[FiLSD  Januabt  4,  1892.] 

L  Sxeoutiona :  Injunction.  One  C.  was  possessed  of  two  lots  in 
the  city  of  K.  which  were  mortgaged  for  a  large  amount.  On 
the  8ih  of  Jaly,  1886,  a  transcript  of  a  Jadgment  was  filed  in 
the  proper  office  to  become  a  lien  on  the  real  estate.  On  the 
16th  of  that  month  C.  sold  and  conveyed  the  property  to  one  T., 
the  amount  of  the  judgment  being  deducted  from  the  purchase 
price.  T.  conveyed  to  one  M.,  who  had  notice  of  the  agreement 
between  T.  and  C.  HMj  That  M.  purchased  subject  to  the 
judgment,  and  that  an  action  brought  by  him  to  enjoin  the  sale 
was  without  equity. 

S.  Homestead :  Waiybb.  Where  the  owner  of  a  homestead  has 
agreed  to  satisfy  a  judgment  out  of  the  proceeds  of  a  sale  of  the 
homestead,  a  third  party,  not  in  privity  with  him,  cannot  claim 
the  benefit  of  the  exemption,  particularly  where  such  exemption 
would  result  in  defrauding  the  former  owner  of  the  homestead. 
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Appeal  from  the  difitrict  ooart  for  Buffido  oonnty. 
Heard  below  before  Hamer,  J, 

R.  A.  MoorCy  and  Ira  2).  MardoHj  for  appellant,  cited: 
8UUe  V.  Krumpu8^  13  Neb.,  321 ;  Jackson  v.  Oeighion,  29 
Id.,  310;  Chopin  v.  EunU,  44  N.  W.  Kep.  [Wis.].  259; 
Spear  v.  Evane,  61  Wis.,  42;  Mitchelaon  v.  Smith,  28  Neb., 
583;  Fird  NaO.  Bank  v.  Brigga,  22  111.  App.,  228;  Nieh- 
oU  V.  Spermontf  111  111.,  633;  Monroe  v.  Mayf  9  EaD., 
476;  Oolby  v.  Qrocker,  17  Id.,  627 ;  Kruger  v.  Harvesting 
Co.,  13  Neb.,  100 ;  1  Jones,  Liens,  sees.  30,  31 ;  W.,  8L  L. 
4t  P.  B.  Co.  V.  Ham,  114  U.  8.,  587. 

Calkins  &  Pratt^  contra,  cited :  Cooper  v.  Foss,  1 5  Neb., 
515;  ^hamp  v.  Meyer,  20  Id.,  223;  Klapworth  v.  Dress- 
ier, 78  Am.  Dea  [N.  J.],  83,  84;  Devlin,  Deeds,  sec 
1078;  Cooley,  Taxation,  542;  Pom.,Eq.  Jur.,  sec.  804; 
Forgy  v,  Merriman,  14  Neb.,  514;  Bond  v.  Dolby,  17  Id., 
491 ;  Kruger  v.  Harvesting  Co.,  9  Id.,  533. 

Maxwell,  J. 

On  the  9th  day  of  November,  1886,  one  Ross  Gamble 
recovered  judgment  against  E.  M.  Cunningham  for  $340 
and  costs,  and  on  the  8th  day  of  July,  1887,  a  transcript 
of  said  judgment  was  filed  in  the  office  of  the  clerk  of  the 
district  court  of  Buffiilo  county. 

On  the  15th  day  of  July,  1888,  and  for  several  years 
prior  thereto,  ^—  Cunningham,  the  judgment  debtor, 
owned  lots  253-4,  southwest  quarter  of  the  school  section 
addition  to  the  city  of  Kearney,  Bufialo  county,  and  occu- 
pied them  with  his  family  as  a  homestead. 

On  the  said  loth  day  of  July,  1888,  he  sold  the  prop- 
erty in  question  to  one  Tillotson.  At  the  time  he  sold 
the  property  to  Tillotson  there  was  a  mortgage  on  it  for 
1 1,600,  that  had  existed  for  some  time,  and  Cunningham's 
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interest  in  said  property  over  and  above  the  amount  of  the 
said  mortgage  was  not  to  exceed  the  sum  of  f  1^000. 

The  petition  further  states  that  on  or  about  the  16th 
<lay  of  February,  1888,  the  substituted  plaintiff  herein, 
James  W.  Comnock,  purchased  this  property  of  R.  A. 
Moore^  and  that  on  the  24th  day  of  December,  1888,  there 
was  an  execution  issued  upon  the  said  judgment  before  re- 
ferred to,  and  the  lands  above  described  were  levied  upon 
by  John  Wilson,  sheriff  of  Buffalo  county,  and  defendant 
iu  error. 

On  the  19th  day  of  January,  1889,  S.  A.  Moore,  who 
was  at  that  time  the  owner  of  the  property,  brought  this 
action  in  the  district  court  of  Buffalo  county,  restraining 
the  defendant,  the  sheriff  of  said  county,  from  selling  the 
said  property,  and  allying,  among  other  things,  that  at 
the  time  it  was  transferred  from  Cunningham  to  Tillotson 
it  was  the  homestead  of  Cunningham,  and  that  the  judg- 
ment was  not  a  valid  lien  thereon. 

After  the  suit  had  been  commenced  by  Moore,  and  be- 
fore the  trial  of  the  cause,  Moore  sold  his  interest  in  the 
property  to  the  substituted  plaintiff,  James  W.  Comnock, 
said  sale  being  made  on  the  12th  day  of  February,  1889, 
and  on  the  17th  of  March,  1890,  before  the  cause  was 
tried,  Comnock  filed  his  substituted  petition  in  the  district 
court,  alleging  that  he  was  the  real  party  in  interest  and 
asking  to  be  substituted  plaintiff  in  the  place  of  R.  A. 
Moore. 

To  the  substituted  petition  of  the  plaintiff  Comnock  the 
defendants  John  Wili>on  and  Hiram  Hull  filed  their  an- 
swer, setting  up  that  the  said  Tillotson,  at  the  time  he 
bought  this  property  from  Cunningham,  agreed  to  pay  the 
judgment  in  question  as  a  part  of  the  consideration  of  said 
purchase. 

3d.  Admitting  that  the  said  defendants  E.  M.  Cunning- 
ham and  Maggie  Cunningham  are  husband  and  wife  and 
occupied  said  lands  as  a  homestead,  and  alleging  that  said 
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mortgage  was  paid  or  satisfied  before  the  conveyanoe;  and 
tbat  said  property  was  in  yalae  about  14^000,  and  that  in 
any  event  neither  the  said  Cunningham  nor  his  wife  ever 
claimed  said  property  as  exempt  from  said  judgment  and 
made  provision  for  the  payment  thereof. 

Upon  the  issues  thus  presented  the  case  was  tried  in  the 
district  court  and  a  decree  rendered  for  the  defendant  as 
follows : 

''Now,  on  this  second  day  of  May^  1890,  this  cause  com- 
ing on  to  be  heard  before  F.  G.  Hamer,  one  of  the  judges 
of  the  district  court,  and  after  hearing  the  testimony  of 
sundry  witnesses  and  the  argument  of  couitel,  the  court 
finds  the  following: 

''  That  Cunningham's  grantee^  Tillotson,  agreed  to  con- 
sider the  claim  as  a  lien  against  the  premises,  and  reserved 
the  money  from  Cunningham  of  the  purchase  price  to  pay 
it ;  that  the  plaintiflT  R.  A.  Moore  received  a  conveyance 
from  Tillotson  and  wife  with  a  full  knowledge  of  Tillot- 
son's  agreement  to  treat  the  daim  as  a  valid  lien  and  to 
pay  it,  and  that  the  money  to  pay  the  claim  had  been 
received  by  Tillotson  from  Cunningham  at  the  time  of 
Tillotson's  purchase,  and  that  Moore  purchased  the  prem- 
ises from  Tillotson  and  reserved  out  of  the  purchase  price 
agreed  upon  between  him  and  Tillotson,  enough  to  pay  the 
daim  in  full.  If  the  court  should  determine  that  the 
daim  was  a  valid  lien,  and  that,  under  the  agreement  be- 
tween Tillotson  and  Moore,  Moore  was  permitted  to  beat 
the  lien  if  he  could,  and  was  to  have  the  benefit  of  such 
results  if  successful  by  litigation  or  otherwise,  and  that 
the  substituted  plaintifi;  Comnock,  became  the  real  (wrty 
in  interest  under  a  good  and  suflSdent  conveyance  from 
the  original  plaintifi^,  Moore,  and  that  he  is  properly 
chargeable  with  knowledge  of  all  the  facts,  and  became  a 
substituted  party  plaintiff  with  all  the  rights  of  the  orig- 
inal plaintiff,  Moore,  and  with  no  other  and  greater  rights, 
that   the  judgment  under  the  law  was  not  a  legal  lien 
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against  the  premises  at  the  time  they  were  sold  by  Cun- 
niDgham  and  his  grantee,  Tillotson,  with  a  full  knowledge 
of  the  said  equitable  lien,  and  that  he  and  his  grantee, 
Commock,  are  each  equitably  bound  to  pay  and  satisfy 
said  equitable  lien.  The  court  therefore  finds  that  the 
judgment  described  is,  between  the  parties  to  this  case,  a 
valid,  equitable  lien  against  the  premises/' 

The  action  was  dismissed  for  want  of  equity. 

The  testimony  shows  that  Tillotson,  in  purchasing  the 
lots  in  question,  as  a  part  of  the  consideration  agreed  to 
pay  the  judgments  in  question,  and  that  Moore  purchased 
from  him  with  knowledge  of  that  fact.  It  is  true  that 
Moore  purchased  with  the  agreement  that  he  should  not 
pay  the  judgments  unless  he  was  compelled  to  do  so.  It 
seems  to  have  been  supposed  that  the  question  of  the  va- 
lidity of  the  lien  of  judgment  would  be  inquired  into,  and 
if  found  to  be  invalid,  no  liability  would  attach  to  the  pur- 
diaser.  This  is  not  a  case  where  the  owner  of  the  home- 
stead claims  that  it  is  exempt.  He  did  not  claim  such 
exemption,  but  expressly  stipulated  that  the  amount  of  the 
judgment  should  be  paid  as  a  part  of  the  purchase  price. 

The  amount  of  this  judgment  was  thereupon  deducted 
and  the  former  owner  has  no  interest  in  preserving  the 
homestead.  His  interest  lies  in  requiring  the  purchasers  to 
carry  out  their  promise,  so  that  the  debt  may  be  paid,  and 
to  be  freed  from  liability  thereon.  It  is  very  evident  that 
a  third  party,  having  no  interest  in  privity  with  him,  can 
plead  the  homestead  character  of  the  property  to  prevent 
its  application  to  the  payment  of  the  debt.  So  far  as 
Comnock  is  concerned  he  purchased  pending  the  litigation^ 
and  takes  only  the  rights  of  Moore. 

There  is  no  equity  in  the  petition  and  the  judgment  is 

Apfibmed. 
The  other  judges  concur. 
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Jacob  Zimmerman  et  al.,  appeixants,  v.  CJountt 
OF  Kearney  et  al.,  appellees. 

[FiLBD  Jabuaby  4, 1892.] 

Boadfl :  Eminent  Domain:  Oompsnsation.  Before  ft  oonnty  am 
ftppropriate  Iftuds  to  pablic  use  for  a  public  road  it  mast  proTide 
for  the  pftjmeiit  of  damages  for  the  right  of  way  either  by  the 
appropriation  of  money  from  the  proper  fnnd  for  that  porpoee, 
or  the  loTy  of  enffloient  taxes  to  pay  the  damages  upon  which 
ft  warrant  may  be  drawn.  In  either  case  the  compensation 
most  be  snre,  and  the  land-owner  may  eigoin  the  use  of  his 
property  by  the  public  until  such  compensation  is  made. 

Appeal  from  the  district  court  for  Kearney  ooantj. 
Heard  below  before  Gaslin,  J. 

Ih  W,  HagiAey  and  Leeae  A  Stewart^  for  appellants,  dted, 
contending  that  compensation  should  precede  or  accompany 
appropriation:  Brady  v.  Bronson,  46  Cal.,  643;  Sage  v, 
Brooklyn,  89  N.  Y.,  189;  Chapman  v.  Oate,  64  Id.,  146; 
Mills,  Eminent  Dom.  [2d  Ed.],  sea  126;  Keene  v.  Bn»- 
tol,  26  Pa.  St.,  46. 

/.  N.  Wolff,  contra,  cited :  Chapman  v.  Gfaiea,  64  N. 
Y.,  132;  Sage  o.  Brooklyn,  89  Id.,  196;  Smeaton  v.  Mar- 
tin, 57  Wis.,  364;  Woodruff  v.  Qlendale,  26  Minn.,  78; 
Com'ra  v.  Bowie,  34  Ala.,  461;  Cooley,  Const.  Lim.,  660; 
JR.  Oofv.  Fink,  18  Neb.,  86. 

Maxwell,  J. 

The  appellants  are  the  owners  of  certain  real  estate  in 
road  districts  numbers  13  and  20,  in  Kearney  county. 
That  county  now  is,  and  for  some  years  has  been,  under 
township  organization.  Some  time  prior  to  the  commence- 
ment of  this  action  the  board  of  supervisors  of  that  county 
ordered  certain  section  lines  in  said  road  districts,  along 
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which  appellants'  land  lay,  to  be  opened  and  worked  as 
public  roads.  Appraisers  were  appointed  and  the  damage 
of  appellants  assessed.  The  county  board  allowed  but  one 
per  cent  on  the  dollar  of  the  amount  of  damages  assessed 
by  the  appraisers. 

From  this  order  the  appellants  appealed  to  the  district 
court  Upon  the  trial  of  these  appeals  the  appellants' 
damage  was  found  and  determined  to  be  certain  specified 
sums,  amounting  in  the  aggregate  to  I960,  the  following 
being  the  finding  and  judgment  of  the  court  in  each  case: 
'^  The  amount  found  due  as  damages  is  ordered  to  be  en- 
tered of  record,  and  the  amount  ascertained  to  be  certified 
pursuant  to  the  provisions  of  section  42,  chapter  78,  Stat- 
utes of  Nebraska.'' 

These  allowances  were,  pursuant  to  the  above  order^  cer- 
tified to  the  county  board  for  further  determination.  The 
county  board  refused  to  pay  the  damages  or  make  any  pro- 
vision for  the  payment  of  the  same,  except  to  certify  the 
action  of  the  district  court  to  the  road  overseers  of  the 
proper  road  districts  of  Newark  township. 

This  action  was  commenced  for  the  purpose  of  restrain- 
ing the  county  authorities  from  opening  such  roads  and 
appropriating  the  land  of  appellants  therefor  until  said 
damages  were  paid.  A  temporary  injunction  was  granted 
as  prayed  for,  issue  was  joined  and  trial  had  upon  an  agreed 
statement  of  fiicts.  Among  other  things  it  was  stipulated 
and  agreed  as  follows,  viz.:  '^  That  there  is  no  money  in 
the  hands  of  the  overseers  of  said  road  districts,  nor  in  the 
road  fund  of  the  township  treasury,  nor  in  the  road  fund 
of  the  county  treasury,  due  to  said  Newark  township  or  the 
road  overseers  therein,  and  that  no  levies  have  ever  been 
made  to  provide  funds  for  the  payment  of  said  damages  by 
either  the  township  in  which  said  roads  are  located,  nor  by 
the  county  of  Kearney,  the  said  county  denying  any  and 
all  liability  for  the  payment  for  said  roads  out  of  county 
funds.     The  total  assessed  valuation  of  all  property,  real 
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and  personal^  in  said  Newark  township  is  about  f  79,000. 
On  the  trial  the  court  found  for  the  defendants,  dissolved 
the  injunction,  and  dismissed  the  action. 

Sec.  9,  chapter  78,  Compiled  Statutes,  provides  that 
^ '  after  a  general  examination,  if  he  shall  not  be  in  &vor 
of  establishing  the  proposed  road,  he  will  so  report,  and 
no  further  proceedings  shall  be  had  on  that  petition." 

Section  100  provides:  ''When  it  shall  be  necessary  to 
build,  construct,  or  repair  any  bridge,  or  road,  in  any  town, 
which  would  be  an  unreasonable  burden  to  the  same,  the 
cost  of  which  will  be  more  than  can  be  raised  in  one  year, 
by  ordinary  road  taxes,  in  such  town,  the  town  board  shall 
present  a  petition  to  the  county  board  of  the  county  in 
which  such  town  is  situated,  praying  for  an  appropriation 
from  the  county  treasury  to  aid  in  building,  constructing, 
or  repairing  of  such  bridge  or  road,  and  such  county  board 
may  (a  majority  of  all  the  members  elect  voting  for  the 
same)  make  an  appropriation  of  so  much  for  that  purpose 
as  in  their  judgment  the  nature  of  the  case  requires  and  the 
funds  of  the  county  will  justify;  said  appropriation  to  be 
expended  under  the  supervision  of  an  authorized  agent  or 
agents  of  the  county,  if  the  county  board  shall  so  order.  In 
such  case,  where  the  county  grants  aid  as  aforesaid,  the  con- 
tract shall  be  let  by  the  town  board,  under  the  provisions 
of  sections  83,  84,  and  86." 

It  is  conceded  that  no  attempt  has  been  made  to  levy 
taxes  to  pay  the  damages  in  question,  nor  is  it  proposed  to 
levy  any  for  that  purpose.  If  we  understand  the  position 
of  the  defendant  in  error  it  is  that  the  plaintiff  must  give 
up  his  land  and  take  the  chances  of  recovering  payment 
therefor.  This  is  not  the  law.  The  rule  as  stated  in  12. 
F.  It,  Co.  v.  Fink,  18  Neb.,  82,  is  applicable  in  case  of 
a  municipal  corporation,  with  this  exception,  that  where 
the  damages  have  been  allowed  and  taxes  levied  to  pay  the 
same  so  that  warrant  may  be  drawn  thereon,  the  levy  con* 
stitutes  a  fund  that  is  available  to  the  land-owner  and  the 


Vol.  33]       SEPTEMBER  TERM,  1891.  623 


VUlafe  of  HArtington  ▼.  Luge. 


property  may  be  appropriated  therefor.  In  other  words, 
the  proper  authorities  must  be  able  to  deliver  to  him  a 
warrant  drawn  upon  the  proper  levy  before  the  public  can 
appropriate  his  property  to  its  use.  This  is  the  means  by 
which  public  corporations,  like  counties,  townships,  eta, 
effect  payment. 

There  must  be  an  absolute  provision  for  payment,  how- 
ever, or  the  property  cannot  be  appropriated.  Here  there 
is  no  such  provision,  and  the  land-owner  may  enjoin  the 
proceedings. 

The  judgment  of  the-district  court  is  reversed,  and  the 
cause  is  remanded  for  further  proceedings. 

Revebsed  and  remanded. 
The  other  judges  concur. 


88    8^ 

VlIiLAGB  OP  HarTINGTON,  APPELLEE,  V.  LUGE  ET         S   f?| 

'  '  55    740| 

AL.,  APPELLANTS. 

[Filed  January  4, 1892.] 

1.  Monioipal  Corporations:  Anniexino  TEBnrroRT.  In  ah 
action  to  annex  certain  territory  to  a  village  it  most  appear  from 
the  facta  stated  in  the  petition  that  some  portion  of  the  terri- 
tory aonght  to  he  annexed  will  he  henefited  from  the  annexa- 
tion, or  that  jostioe  and  equity  require  its  annexation,  and  the 
particalar  facta  showing  snch  benefits,  or  the  justice  and  equity 
of  the  relief  sought,  must  be  alleged. 

Sl  :  .    As  ordinarily  the  territory  of  a  municipal  corpo- 

ration is  subdivided  into  lots  and  blocks,  and  the  residents 
therein  do  not  depend  on  the  cultivation  of  the  soil  for  a  live- 
lihood, it  is  not  the  policy  of  the  law  to  annex  large  tracts  of 
agricultural  lands  to  a  village  or  city  unless,  under  the  circum- 
stances, such  lands  should  be  subdivided  and  sold  as  vUlage  or 
dty  lota. 

Appeal  from  the  district  court  for  Cedar  county.   Heard 
below  before  Norris,  J. 


624  NEBRASKA  REPORTS.         [Vol.  33 


yUI«g«  of  Harttngton  ▼.  Loft. 


/.  M.  Cleland,  H.  A.  Miller^  W.  C  MUler,  and 
Hugh  Roberta  {Davis,  Oanit  &  KeaHey,  of  oounsel),  for 
appellants. 

Wilbur  F.  Bryant,  oanira. 

Maxwell,  J. 

The  plaintiff  filed  a  petition  against  defendants  as  fol- 
lows: 

''The  plaintiff  for  oaose  of  action  alleges: 
''  1st.'  That  it  is  a  corporation  existing  under  the  laws  of 
the  state  of  Nebraska  and  lying  and  being  in  section  36, 
township  31  north,  of  range  1  east,  in  said  county,  and  de- 
sires to  annex  to  its  corporate  limits  the  contiguous  terri- 
tory hereinafter  described,  and  that  for  the  purpose  of  such 
annexation  of  such  territory  the  trustees  of  said  corporation, 
plaintiff  herein,  did,  on  the  14th  day  of  January,  A.  D. 
1887,  at  a  special  meeting  of  said  trustees  held  in  said  vil- 
lage of  Hartington,  vote  upon  the  question  of  such  annex- 
ation of  such  contiguous  territory,  and  a  resolution  to  annex 
such  territory,  to-wit,  the  west  half  of  said  section  36  and 
the  west  half  of  the  east  half  of  said  section  36,  T.  31  N., 
B.  1  E.,  not  now  included  within  the  corporate  limits  of 
the  said  village  of  Hartington,  was  adopted  by  a  two-thirds 
vote  of  all  the  members  elect  of  such  board  of  trustees. 

*'2d.  The  said  plaintiff  further  shows  and  represents 
unto  your  honor  that  the  defendants,  Henry  Luge,  M.  R 
Luge,  E.  L.  Dimick,  H.  A.  Moore,  T.  L.  Curris,  Albert 
Street,  George  F.  Scoville,  Mrs.  Letta  Thomas,  T.  G. 
Thomas,  August  Lubeley,  the  Chicago,  St  Paul,  Minne- 
apolis Omaha  Railway  Company,  and  the  Northern  Ne- 
braska Land  Improvement  Company  are  the  only  owners 
of  said  territory,  and  the  only  owners  of  said  territory. 
That  an  accurate  map  of  the  same,  showing  the  subdimsions 
of  said  territory,  together  with  its  relative  positions  of  sudi 
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said  village  of  HartingtoD,  is  hereto  attached^  marked  ex- 
hibit 'A/  and  prayed  to  be  taken  as  a  part  of  this  peti- 
tion. 

''  3d.  The  plaintiff  further  says  that  for  the  purpose  of 
protection  from  fire,  preserving  health,  order,  cleanliness, 
of  said  village,  and  for  the  purpose  of  helping  to  raise  the 
revenue  or  taxes  to  help  defray  the  expenses  of  said  village^ 
would  in  justice  and  equity  require  the  annexation  of  said 
territory  to  said  village. 

'^  4th.  The  plaintiff  further  shows  unto  your  honor  that 
other  material  benefit  and  advantages,  besides  those  men- 
tioned in  preceding  paragraph  three,  will  be  derived  from 
such  annexation  by  reason  of  said  territory  lying  across 
and  obstructing  the  approach  add  egress  of  the  public  and 
the  citizens  of  said  village  to  and  from  the  said  village  of 
Hartington  to  the  public  highways  adjacent  to  said  terri- 
tory, therefore,  for  the  purpose  of  acquiring  such  benefit 
and  equity,  the  board  of  trustees  of  said  village  of  Harting- 
ton, L.  H.  Monroe,  P.  A.  Van  Dom,  G.  McGregor,  D.  C. 
Clark,  did,  on  Friday,  Januaiy  14,  1887,  at  a  special  meet- 
ing, by  a  two-thirds  vote,  adopt  the  resolution  for  such  an- 
nexation which  is  in  words  and  figures  following,  to-wit: 
*  Special  meeting  of  the  board  of  trustees  of  the  village  of 
Hartington,  held  at  their  office  in  the  village  of  Harting- 
ton on  Friday,  January  14,  1887,  after  due  notice  of  the 
same,  and  the  purpose  being  first  given  to  each  member  of 
the  board  at  the  proper  time  and  place  aforesaid,  the  board 
of  trustees  of  the  village  of  Hartington  met  in  special  ses- 
sion as  aforesaid,  the  following  members  of  the  board  being 
present:  L.  H.  Monroe,  chairman;  P.  A.  Van  Dorn,  G. 
McGr^or,  D.  C.   Clark,  and  the  clerk   thereof,   Chas. 
Plnmbleigh.     The  object  and  purpose  of  said  meeting  was 
called  for  the  annexation  of  contiguous  territory  of  the  cor- 
porate limits  of  the  village  of  Hartington.     After  discus- 
sion of  the  object  of  the  call  the  following  preamble  and 
resolution  was  adopted: 
43 
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** '  Whereas^  owing  to  the  limited  amount  of  territory  now 
included  in  the  incorporation  of  the  village  of  Hartington 
it  ia  adopted  by  the  board  of  trustees  of  said  village  that 
justice  and  equity  demand  the  extension  of  said  incorpora- 
tion ;  therefore,  be  it  reaotvedf  by  the  board  of  trustees  of 
the  village  of  Hartington  in  special  session  that  the  follow- 
ing territory  be  annexed  to  the  present  incorporation  of 
said  village  described  as  follows,  to-wit :  All  of  that  por- 
tion of  land  or  territory  lying  and  being  in  the  west  half 
of  the  east  half  of  section  36,  township  31  north,  of  range 
1  east,  and  now  not  included  in  the  present  corporate  limits 
of  said  village  of  Hartington/ 

"Said  D.  C.  Clark  moved  the  adoption  of  the  said  resolu- 
tion, which  motion  was  seconded  by  said  G.  McGregor, 
whereupon  the  roll  was  called  and  voted  as  follows:  Ayes, 
L,  H.  Monroe,  P.  A.  Van  Dom,  Q.  McGr^or,  D.  C 
Clark,  being  the  unanimous  vote  of  all  the  members  of  the 
board  in  favor  of  the  adoption  of  said  resolution.  Charles 
Plumbleigh,  clerk  of  the  board. 

"The  plaintiff  further  states  that  part  of  said  territoiy 
has  been  subdivided  into  lots,  blocks,  streets,  and  alleys 
and  platted  by  the  defendant.  Northern  Nebraska  Land  & 
Improvement  Company;  that  a  part  has  been  subdivided 
into  small  portions  and  sold  to  the  owners,  other  defend- 
ants. Wherefore  plaintiff  prays  for  the  annexation  of  snch 
aforesaid  territory,  and  a  copy  of  the  decree  of  said  court 
duly  certified  under  the  seal  thereof,  together  with  a  plat 
of  the  territory,  with  a  proper  description  thereof,  so  be 
decreed  to  be  annexed,  showing  the  same  subdivided  as 
shown  by  the  plat  hereto  annexed,  marked  exhibit  'A,' 
shall  be  filed  and  recorded  in  the  office  of  the  county  clerk, 
of  said  county,  in  the  proper  records  of  said  county  clerk's 
office,  and  plaintiff's  costs.'' 

The  answer  of  the  defendants  consists  of  certain  specific 
denials  and  an  allegation  of  want  of  benefit  to  the  defend- 
ants. On  the  trial  of  the  cause  the  court  made  the  follow- 
ing findings : 


Vol.  33]      SEPTEMBER  TERM,  1891.  627 


Village  of  HartiDgton  v.  laige. 


^'  This  cruse  coming  on  to  be  heard  upon  the  petition, 
answer  of  the  defendants,  the  Northern  Nebraska  Land  & 
Improvement  Company  and  August  Lubely,  was  submitted 
to  the  court,  in  consideration  whereof  the  court  finds  that 
the  village  board  of  plaintiff  has  heretofore  adopted  a  res- 
olution to  annex  the  territory  described  in  the  petition  by 
a  two-thirds  vote  of  all  the  members  of  said  board ;  and 
the  conrt  further  finds  that  such  of  said  territory  as  is  here- 
inafter described,  will  receive  material  benefits  by  its  an- 
nexation to  said  village  of  Hartington,  and  that  justice  and 
equity  therefore  require  the  annexation  of  that  portion  of 
said  territory  hereinafter  described,  to-wit:  All  of  the  west 
half  of  section  36,  township  31,  range  1  east,  excepting  the 
south  half  of  the  southwest  quarter  of  said  section  36, 
township  31,  range  1  east;  also  all  that  portion  of  the 
west  half  of  the  east  half  of  said  section  31,  township  31, 
range  1  east,  lying  west  of  the  east  boundary  line  of  the 
present  corporate  limits  of  plaintiff,  and  the  prolongation 
of  said  line,  excepting  the  southwest  quarter  of  said  sec- 
tion 36,  township  31,  range  1  east,  all  in  Cedar  county, 
Nebraska.^' 

The  court  thereupon  rendered  judgment  accordingly. 

The  statute  provides :  "  When  any  city  or  village  shall 
desire  to  annex  to  its  corporate  limits  any  contiguous  ter- 
ritory, whether  such  territory  be  in  fisict  subdivided  into 
tracts  or  parcels  of  ten  acres  or  less,  or  be  not  so  subdivided, 
the  council  or  board  of  trustees  of  said  corporation  shall 
vote  upon  the  question  of  such  annexation,  and  if  a  resolu- 
tion to  annex  such  territory,  describing  the  same  in  general 
terms,  be  adopted  by  two-thirds  vote  of  all  the  members 
elect  of  sudi  council  or  board  of  trustees,  said  resolution, 
and  the  vote  thereon,  shall  be  spread  upon  the  records  of 
said  council  or  board.  Said  city  or  village  may  thereupon 
present  to  the  district  court  of  the  county  in  which  such 
such  territory  lies,  a  petition  praying  for  the  annexation  of 
sudi  territory,  together  with  an  accurate  plat  or  map  of 
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the  same,  showing  the  subdivisions  of  said  territory,  if  it 
be  so  subdivided,  and  its  relative  position  to  such  dty  or 
village;  and  such  petition  shall  set  forth  the  resolution 
of  said  council  or  board  of  trustees  for  annexati<m  of 
the  same,  and  the  vote  thereon,  and  also  the  names  of 
the  various  owners  of  said  territory,  if  iH^re  be  more 
than  one  such  owner,  and  shall  also  set  forth  the  mate- 
rial benefits  and  advantages  to  be  derived  from  such  an- 
nexation. A  notice  of  the  filing  of  said  petition  shall  be 
served  upon  the  owner  or  owners  of  said  adjacent  terri- 
tory in  the  same  mann^  as  a  summons  in  a  civil  action. 
*  *  *  Issues  shall  be  joined  and  the  cause  tried  in 
the  same  manner,  as  nearly  as  may  be,  as  provided  for 
trial  of  causes  under  the  Code  of  Civil  Procedure,  except 
that  no  judgment  for  costs  shall  be  rendered  against  any 
defendant  who  does  not  make  any  defense.  If  the  conrt 
find  the  allegations  of  the  petition  to  be  true,  and  that  such 
territory,  or  any  part  thereof,  would  receive  material  ben- 
efit by  its  annexation  to  such  corporation,  or  that  justice 
and  equity  require  such  annexation  of  said  territory,  or 
any  part  thereof,  a  decree  shall  be  entered  accordingly,  and 
a  copy  of  the  decree  of  said  court  duly  certified  under  the 
seal  thereof,  together  with  a  plat  of  the  territory,  with  a 
proper  description  thereof  so  decreed  to  be  annexed;  and  in 
case  the  same  is  already  subdivided,  showing  the  same  to  be 
subdivided  into  blocks  and  lots  to  correspond  as  near  as 
may  be  with  the  fact,  and  as  near  as  may  be  with  the  lots, 
blocks,  and  streets  of  the  adjacent  city  or  village,  and  cor- 
responding as  near  as  may  be  to  the  provisions  of  said  act, 
under  the  title  of  '  City  and  village  plats,'  shall  be  filed 
and  recorded  in  the  office  of  the  county  clerk  or  recorder 
of  the  county  in  which  such  territory  lies ;  and  from  the 
time  of  filing  such  decree  and  plat  the  territory  therein 
described  shall  be  included  in  and  become  a  part  of  sodi 
city  or  village,  and  the  inhabitants  thereof  shall  receive  the 
benefits  of  and  be  subject  to  the  ordinances  and  regulations 
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of  such  city  or  village ;  Promded^  That  appeals  may  be  taken 
from  the  proceedings  aforesaid  in  the  district  court,  as  in 
other  civil  cases;  but  notice  of  appeal  must  be  given  imme- 
diately on  the  entering  of  the  decree  in  said  district  court, 
and  the  filing  of  the  said  decree  and  plat  in  the  county 
clerk's  office  shall  be  stayed  to  abide  the  event  of  such  ap- 
peal, and  in  case  such  appeal  be  not  perfected,  said  corpor- 
ation may  file  said  decree  and  plat  as  hereinbefore  provided 
for,  without  being  prejudiced  by  lapse  of  time.  On  the 
filing  of  such  decree  and  plat  the  council  or  board  of 
trustees  shall  pass  an  ordinance  declaring  such  territory  to 
he  annexed  to  such  city  or  village  and  extending  the  cor- 
porate limits  thereof  accordingly,  and  file  a  certified  copy 
of  the  same  in  the  clerk's  office." 

It  will  be  seen  that  to  justify  the  annexation  of  territory 
it  must  appear  that  such  territory,  or  some  part,  would  re- 
ceive material  benefit  from  the  annexation,  or  that  justice 
and  equity  require  such  annexation.  Unless  one  of  these 
conditions  exist,  there  is  no  authority  in  a  village  board  or 
the  district  court  to  annex  territory.  The  facts  stated  in 
the  petition  do  not  bring  the  case  within  the  provisions  of 
the  statute.  It  does  not  appear  that  the  property  sought 
to  be  annexed  would  be  benefited  in  any  manner  whatever, 
nor  that  justice  and  equity  require  such  annexation.  The 
principal  benefit  would  be  to  the  village  by  adding  to  the 
taxable  property  therein,  but  this  of  itself  is  not  sufficient. 
If  this  action  could  be  sustained  upon  the  facts  pleaded  and 
prayed,  then  a  village  might  annex  a  whole  township  or 
county,  as  such  annexation  could  be  placed  upon  the  same 
grounds  as  it  is  sought  to  predicate  this  action  upon.  This 
cannot  be  permitted.  In  this  connection  it  is  unnecessary  to 
decide  just  what  fisicts  will  justify  the  annexation  of  terri- 
tory to  a  village.  Each  case  must  depend  to  some  extent 
upon  its  own  circumstances,  but  in  all  cases  there  must  be 
a  statement  of  facts  showing  either  a  benefit  to  the  territory 
annexed  or  that  in  justice  it  should  be  a  part  of  the  village. 
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It  18  not  the  policy  of  the  law  to  bring  large  tracts  of 
agricultural  lands  within  a  municipal  corporation.  In  fact^ 
there  is  an  inconsistency  in  doing  so.  The  territory  of  a 
municipal  corporation  is  ordinarily  subdivided  into  lots 
and  blocks^  and  the  residents  thereon  are  not  supposed  to 
obtain  a  livelihood  by  the  cultivation  of  the  soil.  Where 
it  is  neoessary^  therefore,  to  extend  the  village  limits  to 
obtain  more  lots  or  land  that  should  be  divided  into  lots^  an 
action  of  this  kind  may  be  sustained,  but  it  cannot  be  sus- 
tained unless  the  statutory  grounds  exist.  It  follows  that 
the  judgment  of  the  district  court  as  to  all  the  lands  not 
subdivided  into  lots  must  be  reversed  and  the  cause  re- 
manded for  further  proceedings. 

Rev£B8ED  and  beuakded. 

The  other  judges  concur. 


F.  H.  Sawyer  v.  R.  H.  Sweet. 

[Filed  Januabt  4, 1892.] 

1.  Elections:  Oontxst:  Timb  of  Filing  CoMPLAnrr.  In  aeon- 
t«Bt  of  election  for  a  county  office  the  complaint  maj  be  filed  st 
any  time  within  twenty  days  alter  the  votes  of  the  county  aie 
canvaaaed.  The  county  clerk  is  required,  with  two  diainterated 
electors  of  the  county,  to  canyass  the  votes  within  six  daja 
after  the  closing  of  the  polls. 

3.  ;  — — :  — .     Where  neither  the  pleading  hot  proof 

shows  an  earlier  date,  the  twenty  days  in  which  to  file  a  com- 
plaint  in  the  county  court  will  not  commence  until  the  expira- 
tion of  the  time  limited  in  which  the  eanrasa  may  be  OAde. 

S.  Appeal:  Rbvsbsal  of  Judgment  oh  PLKADivas.  Wbero  a 
case  is  decided  in  the  county  court  on  the  plaading^s  alone,  the 
district  court,  on  reversing  the  case,  should  remand  it  for  trial 
on  its  merits. 
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Error  to  the  district  oourt  for  Loup  county.  Tried 
below  before  Harrison^  J. 

A.  8.  Moon^  and  C  L  Bragg,  for  plaintiff  in  error,  cited : 
SkerreU^s  Case,  Brightlej's  Lead.  Cas.,  320 ;  B.  &  M.  R. 
Co.  V.  Young  Bear,  17  Neb.,  670;  B.  &  M.  R.  Co.  v.  Kear- 
ii€y  Cb.,  Id.,  616;  McCreary,  Elections  [3d  Ed.],  260; 
NuckoUs  V.  Irwin,  2  Neb.,  66 ;  Horn  v.  Miller,  20  Id., 
104;  Smiley  v.  Sampson,  1  Id.,  70;  Morrill  v.   Taylor, 

6  Id.,  242 ;  8.  C.&  P.  R.  Co.  v.  WashingUm  Co.,  3  Id., 
41;  MaeMe  Heirs  v.  Donaldson,  8  O.,  377;   Doody  v. 

Vaugn,  7  Id.,  32 ;  Brondberg  v.  BabboU,  14  Id.,  619 ; 
U.  P.  R.  Co.  V.  OgUvy,  18  Neb.,  639 ;  Torbd  v.  Coffin,  6 
O.,  34 ;  McClarey  v.  McLain,  2  O.  St,  370 ;  Etans  v.  lies, 

7  Id.,  236 ;  Rohn  v.  Dunbar,  13  Id.,  672 ;  Hamilton  v. 
Merrill,  37  Id.,  684;  Edwards  v.  Knight,^  O.,  876;  Lump- 
Un  V.  Collier,  69  Mo.,  170;  Sco^iUe  v.  Glasner,  79  Id., 
449 ;  Smith  v.  Oould,  61  Wis.,  31 ;  Mayer  v.  Woodbury, 
14  la.,  67;  Mann  v.  Cassidy,  1  Brews.  [Pa.],  32;  Thomp- 
son  V.  Ewing,  Id.,  97 ;  Am.  &  Eng.  Ency.  Law  [Ed.  1888], 
407;  Merrill  v.  Wedgwood,  26  Neb.,  280. 

E.  J.  Clements,  and  C.  A.  Munn,  contra,  cited :  6  Am. 
&  Eng.  Ency.  Law,  414;  Knox  Co.  v.  Davis,  63  111.,  416; 
Ellis  V.  Reddin,  12  Ean.,  307 ;  Miller  v.  Bogart,  19  Id.,  118 ; 
Buckland  v.  QoU,  23  Id.,  327 ;  Burley  v.  State,  1  Neb.,  394 ; 
Mills  V.  MiUer,  2  Id.,  316;  Hurford  v.  Baker,  17  Id., 
443;  Sherwin  v.  O'Connor,  23  Id.,  222;  FolleU  v.  Delow, 

3  Bartlett^s  Contested  Election  Cases,  116;  Hull  v.  MiUei*, 

4  Neb.,  603 ;  SlaJte  v.  Peniston,  11  Id.,  100 ;  Burke  v.  Peny, 
26  I<f.,  414;  Preston  v.  Culbertson,  68  Cal,  207;  Paine, 
Elections,  sec  766;  Stale  v.  Minnidc,  16  la.,  123;  Davis 
v.Besl,  2  Id.,  96;  Campbell  v.  Crone,  10  Neb.,  673;  Ber- 
rer  v.  Moorhead,  22  Id.,  691 ;  Freeman  v.  Webb,  21  Id., 
160;  McKeighan  v.  Hopkins,  19  Id.,  34;  K.  P.  R.  Cb.  v. 
Salmon,  14  Kan.,  613;  Hale  v.  WigUm,  20  Neb.,  83 ;  Todd 
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«.  Ca88  Co.,  30  Id.,  823;  Brawn  v.McCoUumy  41  K  W. 
Rep.  [la.],  197 ;  Hebron  v.  Mahonyy  24  Paa  Rep.  [Mont], 
93 ;  Bellv.  Templin,  26  Neb.,  249 ;  Steinkraua  v.  Hurlberi, 
20  Id.,  619. 

Maxwell,  J. 

On  the  27  th  day  of  November,  1889,  the  defendant  in 
error  filed  in  the  oountj  court  of  Loup  county  a  petition 
alleging  that  at  an  election  held  on  the  5th  day  of  Novem- 
ber, 1889,  the  plaintiff  in  error  had  received  for  the  office 
of  county  clerk  of  said  Jjoup  county  illegal  votes,  and  that 
legal  votes  had  been  rejected  for  defendant  in  error  for  the 
same  office  sufficient  to  change  the  result;  praying  for 
ouster,  and  that  defendant  in  error  be  declared  duly  elected 
to  said  office.  The  petition  alleged  that  the  incumbent, 
plaintiff  in  error,  received  one  hundred  and  dghty^ooe 
votes  and  the  contestant  one  hundred  and  seventy-nine. 
It  is  further  alleged  that  there  were  five  illegal  votes  cast 
and  counted  for  plaintiff  in  error  in  Uttle  York  precinct 
by  the  following  persons :  (naming  them).  Afterwards, 
on  the  31st  day  of  December,  1889,  and  before  the  return 
day  of  the  summons,  defendant  in  error  filed  an  amended 
petition  giving  plaintiff  in  error  notice  thereof,  with  the 
same  allegations  as  the  original,  except  that  in  Little  York 
precinct  six  illqj^al  votes  were  cast  for  plaintiff  in  error  by 
the  following  persons:  (naming  two  more  than  in  the  orig- 
inal petition  and  omitting  one). 

This  amended  petition  was  stricken  from  the  files  ou 
motion  of  plaintiff  in  error,  whereupon  defendant  filed 
second  amended  petition  setting  up  the  same  facts  as  first 
amended  petition ;  whereupon,  on  motion  of  plaintiff  in 
error,  the  new  matter  in  r^rd  to  the  ill^al  votes  of  (cer- 
tain parties  named)  was  stricken  out.  The  defendant  in 
error  filed  other  amended  petitions,  substantially  the  same 
as  the  second  amended  complaint,  which  were  disposed  of  the 
same  as  the  second,  that  is,  by  striking  out  the  new  matter. 
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Afterwards  this  plaintiff  answered  and  defendant  replied. 
The  case  was  continued  to  the  next  term  upon  application 
of  defendant  in  error.  Whereupon,  at  the  next  term,  de- 
fendant in  error  filed  a  motion  to  be  allowed  to  file  an 
amended  petition  substantially  the  same  as  those  filed  be- 
fore, which  was  overruled,  the  same  motion  having  been 
before  the  court  and  overruled  previously.  The  defendant 
in  error  refused  to  produce  any  evidence,  whereupon  the 
case  was  dismissed  at  cost  of  .defendant  in  error.  The  de- 
fendant in  error  thereupon  commenced  proceedings  in  error 
in  the  district  court  of  Loup  county  to  obtain  the  reversal 
of  the  judgment  of  the  county  court.  Upon  the  hearing 
of  said  cause  the  district  court  reversed  the  judgment  of 
the  county  court  and  remanded  the  cause  back  to  the 
county  court  for  trial,  taxing  the  costs  up  to  time  of  judg- 
ment to  the  plaintiff  in  error.  The  first  objection  of 
the  plaintiff  in  error  is  that  the  petition,  being  filed  on  No- 
vember 27,  or  twenty-two  days  after  the  election,  that  the 
court  had  no  jurisdiction  of  the  case. 

Sec  46  of  chapter  26,  Compiled  Statutes,  provides 
that  ''Upon  the  reception  of  the  returns  of  each  election 
precinct,  township,  or  ward  by  the  county  clerk,  directed 
by  him  as  hereinbefore  provided,  and  within  six  days  aft«r 
the  closing  of  the  polls,  he,  together  with  two  disinterested 
electors  of  the  county,  to  be  chosen  by  himself,  shall  open 
the  poll  books  and  from  the  returns  therein  make  abstracts 
of  the  votes  cast  in  the  following  manner:  of  votes  for 
governor,  lieutenant  governor,  members  of  congress,  sec- 
retary of  state,  auditor  of  public  accounts,  state  treasurer, 
attorney  general,  state  superintendent  of  pliblic  instruction, 
commissioner  of  public  lands  and  buildings,  and  district 
attorneys,  on  one.  sheet ;  of  votes  for  presidential  electors 
on  another  sheet ;  of  votes  expressing  the  choice  of  elect- 
ors for  United  States  senator  on  another  sheet ;  of  votes 
for  judges  of  the  supreme  and  district  courts,  and  regents 
of  the  university,  on  another  sheet;  of  votes  for  members 
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of  the  legislature  from  the  ooontj  alone,  on  another  sheet; 
of  votes  for  members  of  the  legislature  hj  districts  com- 
prising more  than  one  county,  on  another  sheet;  and  of 
votes  for  county,  precinct,  and  township  officers,  on  another 
sheet.  The  foregoing  abstracts  shall  be  preserved  by  the 
county  derk  in  his  office.^' 

The  canvass  of  the  votes  in  a  county  is  to  be  made 
within  six  days  afler  the  closing  of  the  polls.  In  the  ab- 
sence of  any  showing  to  the  contrary,  it  will  be  presumed 
that  the  official  did  his  duty,  and  had  the  votes  canvassed 
within  the  time  named.  Thei^  is  no  presumption,  how- 
ever, that  lie  did  this  on  the  first,  second,  or  other  day  after 
election.  That  is  a  matter  of  pleading  and  proof.  In  the 
absence  of  either,  the  statute  would  not  b^in  to  run  until 
the  expiration  of  the  time  limited,  or  the  six  days.  This 
being  so,  the  petition  was  filed  in  sufficient  time,  and  the 
county  court  had  jurisdiction.  Both  parties  distinguished 
themselves  by  the  number  of  motions  filed,  and  perhaps  it 
is  not  a  matter  of  surprise  that  the  county  judge,  who 
seems  to  have  been  anxious  to  do  his  duty,  erred  in  ruling 
upon  some  of  them.  A  case  of  this  kind  is  like  any  other, 
to  be  tried  upon  the  merits  to  carry  out,  if  possible,  the 
intention  of  the  lawful  electors.  No  testimony  was  taken 
in  the  county  court,  because  apparently  that  court  had  so 
bound  itself  up  by  its  own  rulings  that  but  little  testimony 
oonld  be  introduced.  The  district  court,  therefore,  prop- 
erly reversed  the  judgment  of  the  county  oourt,  and  re- 
manded the  cause  for  trial.  There  is  no  error  in  the 
record,  and  the  judgment  is 

Affibmed. 


The  other  judges  concur. 


I 

J 
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L.  8.  WiNTEBS  V.  J.  L.  Means.  as  686 

>48  sas 

[FiLKO  Januabt  4,  1892.] 

Praotioe :  Plbadixo.  In  an  action  to  enjoin  a  jiidgraeDt  t^e  de- 
fendant filed  an  answer  asking  affirmative  relief,  whereapon  th^ 
plaintiff  dismissed  his  petition  witbont  prejudice,  and  asked 
leave  to  file  a  reply  in  tbe  nattire  of  an  answer  to  the  defend- 
ant's answer.  This  was  denied,  and  judgment  entered  in  favor 
of  the  defendant  by  default  Bdd^  That  the  plaintiff  shonld 
have  been  permitted  to  reply. 

Error  to  tbe  district  oourt  for  AdanU  county.    Tried 
below  before  Gaslin,  J. 

DUwotih,  Smith  &  DUtoorih,  and  MarqueU,  Deweese  & 
HaUj  for  plaintiff  in  error. 

Abbott  A  Caldwell,  oantrcu  « 

Maxwell,  J. 

An  amended  petition  was  filed  in  this  case  as  follows: 
''The  plaintiff  complains  of  tbe  defendant  and  states : 
That  on  the  22d  day  of  June,  1880,  tbe  defendant  recov- 
ered a  pretended  judgment  in  the  district  court  of  Adams 
county,  Neb.,  against  William  L.  Smith  &  Co.,  consisting 
of  William  L.  Smith,  John  J.  Worswick,  Charles  Wells, 
George  Wells,  Henry  P.  Handy,  and  this  plaintiff,  and 
plaintiff  further  alleges  that  this  suit  was  brought  by  the 
said  Jno.  L.  Means,  defendant,  against  said  parties  alleged 
by  him  to  compose  the  firm  of  William  L.  Smith  &  Co., 
and  a  large  number  of  other  persons,  and  plaintiff  alleges 
there  never  was  any  summons  served  upon  him  in  said 
suit,  and  that  he  never  appeared  in  said  suit  by  attorney  or 
otherwise,  and  that  he  never  authorized  any  one  in  his 
behalf  or  for  him.  to  appear  in  said  court 

''Plaintiff  furthur  allies  that  he  was  never  in  any  way 
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indebted  to  the  defendant,  or  oonoerned  or  interested  in  the 
transaction  with  the  members  of  said  firm  of  William  L. 
Smith  &  Co.,  in   the  claim   on  which   said  action   was 
founded.    And  plaintiff  alleges  that  long  previous  to  the 
time  at  which  the  defendant  had  done  anything  under  the 
claim  stated  in  his  cause  of  action,  upon  which  said  judg- 
ment was  founded,  and  long  previous  to  the  time  the 
defendant  had  anything  to  do  under  the  contract  with 
William  L.  Smith  &  Co.,  this  plaintiff,  with  the  knowledge 
and  consent  of  the  defendant,  John  L.  Means,  had  with- 
drawn from   and   severed   his  connection  with   the  said 
William  L.  Smith  &  Co.,  and  one  John  J.  Worswick  had, 
with  the  knowledge  and  consent  of  tlie  said  John  L.  Means, 
purchased  all   the  interest  of  the  said  plaintiff,  with  the 
cmderstanding  that  the  said  John  J.  Worswick   should 
assume  all  responsibility  of  the  plaintiff  in  the  firm  of 
William  L.  Smith  &  Co.,  and  defendant  alleges  that  at  the 
time  said  defendant  brought  his  suit  upon  which  judgment 
was  founded,  more  than  four  years  had  elapsed  since  the 
cause  of  action  arose  to  the  defendant,  and  before  any  of 
said  parties  whom  said  defendant  alleged  composed  the 
firm  of  William  L.  Smith  &  Co.  were  summoned  or  ap- 
peared  in  court,  either  by  themselves  or  otherwise,  and 
that  said  daim  was  thereby  outlawed  before  the  bringing 
of  said  suit,  and  before  any  action  was  taken  in  said  suit 
by  the  defendant  against  any  of  said  parties,  and  more 
particularly  against  this  plaintiff,  and  plaintiff  alleges  that 
none  of  said   parties,  to-wit,  William  L.  Smith,  John  J. 
Worswick,  Charles  Wells,  George  Wells,  Henry  P.  Handy, 
or  this  plaintiff,  ever  appeared  in  said  suit^  either  in  person 
or  by  attorney,  and  plaintiff  further  says  that  none  of  said 
parties  against  whom  said  judgment  was  rendered  ever 
authorized  any  attorney  or  any  other  person  to  appear  for 
them  or  either  of  them,  and  plaintiff  alleges  that  the  de- 
fendant had  full  knowledge  that  none  of  said  defendants 
ever  appeared  in  said  suit. 
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''And  plaintiff  alleges  that  the  pretended  appearance  of 
Ash  &  Sehoefield  for  the  firm  of  William  L.  Smith  &  Co. 
was  unauthorized,  and  that  none  of  the  members  of  the 
firm  of  William  L.  Smith  &  Co.  ever  had  any  authority 
to  employ  said  Ash  &  Sohoefield  for  said  firm,  and  never 
did  employ  said  Ash  &  Sehoefield  either  for  themselves,  or 
for  the  firm  of  William  L.  Smith  &  Co.,  and  the  appear- 
ance of  said  attorneys  was  upon  the  request  of  the  said  de- 
fendant and  not  on  the  part  of  any  of  the  said  firm  of 
William  L.  Smith  &  Co.,  or  this  plaintiff. 

"Plaintiff  further  avers  that  in  the  cause  of  action 
brought  by  said  defendant  he  alleges  that  the  firm  of  W. 
L.  Smith  &  Co.  became  indebted  to  him  and  that  the  claim 
set  out  in  his  petition  was  a  claim  against  said  partnership 
of  W.  L.  Smith  &  Co.,  and  there  never  was  any  service 
upon  the  said  W.  L.  Smith  &  Co.,  or  upon  any  of  its  officers 
or  managers,  as  required  by  law,  and  the  court  rendering 
said  judgment  had  no  jurisdiction  to  render  a  judgment 
against  William  L.  Smith  &  Co. 

"Plaintiff  further  alleges  that  said  defendant  is  now 
seeking  to,  and  threatening  to,  enforce  said  judgment 
against  the  property  of  this  plaintiff.  Wherefore  plaintiff 
prays  that  said  judgment  may  be  vacated  and  set  aside  so 
fiir  as  the  same  relates  to  him  individually,  and  that  the 
defendant  may  be  restrained  from  collecting  or  enforcing 
said  judgment,  and  for  such  other  and  further  relief  as 
may  be  just  and  equitable  in  the  premises.'' 

A  motion  was  made  by  the  defendant  to  strike  out  cer- 
tain portions  of  the  petition.  What  ruling  was  had  on 
this  motion  we  are  unable  to  determine  from  the  record. 

The  defendant  afterwards  filed  an  answer  as  follows : 

"  Comes  now  the  said  John  L.  Means,  defendant,  and 
answering  the  petition  of  the  said  plaintiff  admits  that 
on  or  about  the  22d  daj^of  June,  A.  D.  1880,  he,  the  said 
defendant,  recovered  a  judgment  in  the  district  court  of  said 
Adams  county  in  a  certain  action  then  pending  in  said 
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court,  wherein  the  said  John  L.  Means  was  plaintiff  and 
the  firm  of  W.  L.  Smith  &  Co.,  consisting  of  W.  L.  Smith, 
Leroy  S.  Winters,  John  J.  Worswick,  Henry  P.  Handy, 
Charles  Wells,  and  George  Wells  were  defendants,  in  the 
sum  of  $22,691,  his  debt  and  damages,  and  costs  taxed  to 
the  sum  of  $S9,  which  said  snit  is  the  same  suit  and  pro- 
ceeding referred  to  in  said  plaintiff's  petition  herein. 

''Said  defendant  denies  that  said  Leroy  S.  Winters  was 
not  a  member  of  said  firm  of  W.  L.  Smith  &  Co.  at  the 
time  of  the  contracting  of  the  obligation  sued  on,  or  at  the 
time  of  the  commencement  of  said  suit  as  allied  in  said 
plaintiff's  petition ;  denies  that  said  Leroy  S.  Winters  had 
no  notice  of  the  pendency  of  said  suit;  denies  that  said 
Leroy  S.  Winters  did  not  appear  in  said  suit ;  denies  that 
said  judgment  is  unjust  or  that  at  the  date  of  the  rendition 
thereof  said  Leroy  S.  Winters  had  any  defense  thereto; 
denies  that  said  Leroy  S.  Winters  is  not  indebted  to  this 
plaintiff, 

''2d«  Said  defendant,  further  answering  the  petition  of 
said  plaintiff,  and  by  way  of  a  cross-petition,  alleges  that 
said  plaintiff  Leroy  S.  Winters  is  the  same  Leroy  S.  Win- 
ters who  was  a  member  of  the  said  firm  of  W.  L.  Smith 
&  Co.,  and  that  the  judgment  heretofore  referred  to  against 
said  firm  of  W.  L.  Smith  &  Co.  is  now  in  full  force  and 
wholly  unpaid,  unsatisfied,  and  unreversed.  That  he 
caused  executions  to  be  issued  from  time  to  time,  and  whidi 
said  executions  have  been  returned  unpaid  and  unsatisfied 
for  want  of  property  wherewith  to  satisfy  the  same,  and 
that  the  said  firm  of  W.  L.  Smith  &  Co.  is  wholly  insolv- 
ent and  has  been  insolvent  and  unable  to  pay  its  former 
debts  ever  since  the  rendition  thereof.  Plaintiff  further 
alleges  that  the  said  Leroy  S.  Winters  knew  of  the  pend- 
ency of  said  suit  and  employed  attorneys  therein  as  well 
on  his  own  behalf  as  on  behalf^of  the  firm  of  W.  L. 
Smith  &  Co.  That  said  judgment  is  a  valid  and  subsist- 
ing obligation  against  the  said  Leroy  S.  Winters  and 
against  said  W.  L.  Smith  &  Co. 
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'^  Wherefore  defendant  prays  that  ezecation  maybe  issued 
in  said  cause  against  the  said  Leroy  S.  Winters  aooording 
to  the  statute  in  such  cases  made  and  provided,  and  for  such 
other^  further^  and  different  relief  as  may  be  agreeable  to 
equity  and  good  conscience  and  the  practice  of  this  honor- 
able court/' 

Upon  the  filing  of  the  answer  the  plaintiff  dismissed 
the  action  without  prejudice^  whereupon  the  defendant 
moved  for  judgment  on  the  answer.  The  plaintiff  then 
asked  leave  to  file  a  reply  in  the  nature  of  an  answer  to  the 
defendant's  answer.  This  the  court  denied  and  rendered 
judgment  in  favor  of  the  defendant  on  the  pleadings,  and 
this  is  the  error  complained  of.  In  this  we  think  the  court 
erred.  The  plaintiff  should  be  permitted  to  plead  and 
prove  any  fact  tending  to  show  that  he  is  not  liable  on  the 
defendant's  demand.  He  must  have  a  full  and  free  oppor- 
tunity to  do  this.  The  court  will  not  condemn  him  un- 
heard. It  was  the  duty  of  the  court,  therefore,  to  sustain 
the  application,  and  if  issues  of  fisu^ts  were  presented,  de- 
termine the  same  from  the  evidence  in  the  case.  There 
was  no  evidence  offered,  judgment  being  taken  by  default. 
The  judgment  of  the  district  court  is  reversed  and  the 
canse  remanded  for  further  proceedings. 

Bevebsed  and  bemanded. 

The  other  judges  concur. 


David  Bbunck  v,  Charles  L.  Wood, 

[Piled  January  4, 1892.] 

1.  Ooirnty  Ooiirt:  Appeal:  Time.  Jodfrnent  was  rendered  in  a 
ooanty  ooart  on  tbe  29th  of  May,  and  a  transcript  for  an  appeal 
filed  in  the  district  court  on  the  27th  of  June  following.  ffM, 
Filed  within  time. 
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2.  :  CoNTiNU  AKOB.     Where  the  transcript  of  the  coanty  j  adge 

nhows  a  oontinoanoe  to  May  27,  aod  a  trial  and  Terdict  on  May 
29,  it  will  be  preenmed  that  the  trial  begpui  on  May  27,  and 
oontinoed  nntil  May  29. 

Ebbob  to  the  district  court  for  Lincoln  ocmntj.  Tried 
below  before  Chubch,  J. 

H.  D.  JRheOy  for  plaintiff  in  error. 

Orimes  &  WUoox,  contra. 

Maxwell,,  J. 

This  action  was  brooght  bj  Wood  against  Bmnck  in 
the  connfy  court  of  Lincoln  county.  There  was  a  trial  to 
a  jury  which  returned  a  verdict  in  favor  of  Wood.  Brunck 
then  appealed  to  the  district  court,  where  the  appeal  was 
dismissed  upon  the  ground  that  the  transcript  had  not 
been  filed  within  thirty  days  from  the  date  of  judgment  in 
the  county  couct  From  that  judgment  the  case  was 
brought  into  this  court.  It  appears  from  the  transcript 
that  the  action  was  begun  on  the  30th  of  March,  1889. 
Continuances  were  had  until  May  27,  1889.  The  tran- 
script from  that  date  is  as  follows : 

^'May  27th,  1889.  This  cause  again  came  on  for  hear- 
ing and  the  defendant  called  a  jury  selected  as  follows: 

"venibb  fob  jubt. 

"  State  of  Nebbaska,  1 
Lincoln  County,     j  ®^ 

*'The  state  of  Nebraska  to  the  sheriff  or  any  constable 
of  said  county,  greeting:  You  are  hereby  commanded  to 
summon  Frank  Peale,  Alex.  Stewart,  Jno.  Holman,  C. 
S.  Clinton,  A.  8.  Brown,  H.  Otten  to  appear  before  me 
at  the  county  court  room  in  said  county  and  state  on  the 
27th  day  of  May,  A.  D.  1889,  at  3  o'clock  in  the  after- 
noon, to  serve  as  jurors  in  a  case  pending  before  me,  then 
and  there  to  be  tried,  and  this  they  shall  in  nowise  omit, 
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and  have  you  then  and  there  this  writ,  with  your  doings 
thereon. 

'^Oiven  under  my  hand,  this  27th  day  of  May,  1889. 

"  [seal.]  J,  J.  O'ROURKE, 

"  County  Judge. 

** State  op  Nebraska,  1 
Lincoln  County,     j 

"Received  this  venire  for  jury  this  27th  day  of  May^ 
1889,  and  as  commanded,  I  on  the  same  day  and  date 
served  on  H.  Otten,  C.  S.  Clinton,  John  Holman,  A.  S. 
Brown,  and  Alex.  Stewart  by  reading  same  to  them. 

^'Fees,  service  and  return. •.•••••••• • ••••.•.$1  60 

"Mileage 20 

"11   70 
"  C.  L.  Patterson,  Constable. 

"Summons  issued  and  delivered  to  C.  L.  Patterson,  re- 
quiring the  jury  to  appear  at  3  o'clock  P.  M.  to-day,  to 
which  time  I  adjourned  the  cause. 

"May  29th,  1889,  3  o'clock  P.  M.  The  following  ju- 
rors  appeared:  Frank  Peale,  C.  S.  Clinton,  John  Holman, 
H.  Otten,  Alexander  Stewart,  A.  S.  Brown  being  absent. 
The  jary  were  then  examined  and  sworn. 

"Trial  had;  plaintiff  called  as  witnesses  Mrs.  C.  L* 
Wood,  Fred  Hanlan,  and  David  Cash,  who  were  examined 
and  sworn,  and  the  defendant  called  as  witnesses  W, 
H.  Brunck,  Mrs  David  Brunck,  who  were  sworn ,  and 
examined.  The  jury,  having  heard  the  evidence,  and  the 
arguments  of  the  counsel,  on  the  same  day  agree  upon  the 
following  verdict : 

"verdict  op  jury. 
"  The  State  op  Nebraska, 


1 


Lincoln  County.         "^  ^^ 

«  May  term,  A.  D.  1889,  to-wit,  May  27,  1889. 
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"Chas.  L.  Wood,  Plaintiff, 

David  Brukck,  Defendant 

'^  We,  the  jury  in  this  ease,  being  dalj  impaneled  and 
sworn,  do  find  and  ^7  that  we  find  for  the  plaintiff,  and 
assess  his  damages  at  $50.  F.  Peal,  Foremcai. 

(Not  filed.) 

''It  is  therefore  considered  by  me  that  the  plaintiff  re- 
cover from  the  defendant  the  sum  of  $60  and  his  costs 
herein  expended,  taxed  at  $17.36. 

"  J.  J.  O'RouRKE,  Ckmnty  JudgeJ* 

There  is  also  an  affidavit  of  the  attorney  for  the  plaintiff 
in  error  that  the  judgment  was  rendered  on  the  29th  of  May, 
1889,  and  this  affidavit  is  not  contradicted.  The  transcript 
was  filed  in  the  district  court  on  the  27th  day  of  June, 
1889.  The  transcript  thus  is  shown  to  have  been  filed 
within  thirty  days  from  the  date  of  the  rendition  of  judg- 
ment in  county  court.  Some  comment  is  made  in  the 
brief  of  the  attorney  for  the  defendant  in  error  as  to  ren- 
dering of  judgment  on  the  29th  of  May,  it  being  assumed 
that  the  verdict  was  rendered  on  the  27th  of  May,  1889. 
No  complaint  is  made  of  the  want  of  jurisdiction  of  the 
county  court.  The  judgment  evidently  is  valid,  unless  re- 
versed or  modified  in  some  of  the  modes  provided  by  law. 
The  trial  probably  b^un  on  the  27th  and  continued  until 
the  29th.  But,  however  this  may  be,  it  is  evident  that  a 
judgment  was  rendered  on  the  29th,  the  day  to  which  the 
trial  was  continued,  and  the  thirty  days  in  which  to  file  the 
transcript  commenced  at  that  time.  The  district  court 
therefore  erred  in  dismissing  the  appeal.  The  judgment 
of  the  district  court  is  reversed  and  the  cause  remanded  for 
further  proceedings. 

Beyebsed  and  bemakded. 


The  other  judges  concur. 


Vol.  33]      SEPTEMBER  TERM,  1891. 


643 


Venenuui  t.  McCortaln. 


Laura  Veneman  v.  Addison  McCubtain. 

[Filed  Januaby  4, 1893.] 

1.  Bevlew.    Affidavits  used  on  the  hearing  of  a  motion  in  the 

district  oonrt  must  be  preaeryed  in  a  bill  of  exceptions  to  be 
ayailable  in  the  snpreme  oonrt.  ' 

2.  Jury:  Delibebation:  Misconduct.    While  a  Jnry  was  delib- 

erating npon  a  verdict  one  of  the  jnrors  handed  a  person  ont- 
aide  of  a  window  twenty-fi^e  cents,  with  the  request  that  he 
wonld  procure  apples  for  the  Jnry.  The  bystander  thus  ad- 
dressed took  the  money,  purchased  apples,  and  on  his  own  ao* 
oount  also  a  quantity  of  cigars,  and  passed  them  in  to  the  jury 
with  the  remark  that  these  were  ^-^  cigars,  giving  the  name  of 
defendant  in  the  action,  but  immediately  thereafter  adding  the 
name  of  the  plaintiff,  saying  that  the  jury  might  consider  them 
from  either.  H^d,  Tliat  the  verdict  be  set  aside;  that  the  court 
would  not  permit  a  jury  to  be  tampered  with  in  this  manner, 
and  that  prejudice  would  be  presumed.  HM^  also,  that  upon 
the  attention  of  the  trial  court  being  called  to  this  infraction 
of  duty  by  a  bystander,  that  the  offender  should  have  been 
severely  punished  for  contempt. 

3.  Instruotioxis:  Must  be  Read  to  the  Juby.     All  instrnctiona 

which  are  proper  to  be  given  to  the  jury  should  be  read  by  the 
court,  and  if  it  was  clearly  shown  that  instructions  asked  on 
behalf  of  a  party  had  been  handed  to  the  jury  without  reading, 
thus  placing  them  under  a  cloud,  the  verdict  against  such  party 
would  be  set  aside. 

Error  to  the  district  court  for  Phelps  countjr.  Tried 
below  before  Gaslin^  J. 

James  L  Bhea^  for  plaintiff  in  error. 

HcM  &  Pairiekf  and  8.  A.  Dravo,  eonira. 

Maxwell,  J, 

This  action  was  bronght  bj  the  plaintiff  against  the  de- 
fendant for  breach  of  promise  of  marriage,  and  on  the  trial 
the  jury  returned  a  verdict  for  the  defendant     Whereupon 
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the  oourt  overruled  a  motion  for  a  new  trial   and   dis- 
missed the  action. 

A  motion  is  now  made  to  strike  certain  affidavits  from 
the  record  because  irregularly  therein.  No  doubt  by  this 
is  meant  that  such  affidavits  are  not  included  in  the  bill  of 
exceptions. 

Ou  examining  the  transcript  we  find  that  such  is  the 
case,  and  the  motion,  though  not  in  proper  form,  will  be 
sustained. 

This  court  has  many  times  held  that  affidavits  or  other 
evidence  used  on  the  hearing  of  a  motion  in  the  district 
court  must  be  preserved  in  a  bill  of  exceptions  to  be  avail 
able  in  the  supreme  court.     A  number  of  affidavits  are  pre- 
served in  the  bill  of  exceptions,  from  which  it  appears  that 
while  the  jury  were  deliberating  on  a  verdict  one  of  the 
jurors    handed   a  man   named   Breech   twenty-five  ceots 
through  a  window  and  requested  him  to  procure  apples  for 
the  jury ;  that  he  took  the  money,  secured  the  apples  and 
returned  them  to  the  jury,  and  also  procured  a  quantity  of 
cigars  and  passed  them  to  the  jury  with  the  remark,  as 
stated  by  one  witness, '' Breech  brought  the  said  jury,  which 
a  portion  of  them  received  through  a  window  from  the  out- 
side of  the  court  house,  one  lot  of  cigars  which  said  Breech 
then  stated  they  were  McCurtain  cigars,  then  afterwards 
stated  that  they  could  consider  them  as  Laura  Venemaa 
cigars.     I  considered  them  as  coming  from  the  one  pre- 
senting them.''     The  other  affidavits  in  the  case  show  be- 
yond question  that  these  cigars  were  handed  to  the  jury, 
the  only  dispute  being  as  to  what  was  said  at  the  time  they 
were  delivered. 

This  court  will  not  permit  a  jury  to  be  tampered  with 
in  this  manner.  The  party  who  thus  undertook  to  far- 
nish  apples  and  cigars  was  guilty  of  contempt  and  shoald 
have  been  punished  when  the  attention  of  the  court  was 
called  to  his  conduct. 

We  do  not  know  what  the  effect  of  such  influence  might 
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be.  It  is  the  daty  of  the  jury  to  be  governed  entirely  by 
the  evidenoe  and  instractions  of  the  court,  and  all  oommn- 
nications  by  individual  jurors  or  the  jury  as  a  whole  with 
outside  parties  is  calculated  to  obstruct  the  duo  administra- 
tion of  justice.  In  such  case  it  is  not  necessary  to  show 
affirmatively  that  a  party  has  been  prejudiced,  as  such 
proof  may  be  impossible  to  be  obtained,  but  prejudice  will 
be  presumed  and  the  verdict  set  aside. 

It  is  assigned  for  error  that  the  judge  failed  to  read  the 
instructions  asked  by  the  plaintiff!  There  is  no  evidence 
in  support  of  this  assignment  except  the  affidavits  which 
have  been  stricken  from  the  record.  If  it  was  clearly 
shown  that  a  court  had  refused  to  read  instructions  proper 
in  themselves  and  which  should  be  given,  it  would  be  good 
cause  for  the  reversal  of  a  judgment. 

The  court  is  not  to  discriminate  between  instructions  as 
coming  from  the  plaintiff  or  defendant  so  as  to  cast  a  cloud 
upon  those  given  on  behalf  of  either.  Instructions  are  for 
the  guidance  of  a  jury — to  enable  them  to  arrive  at  a  cor- 
rect conclusion.  Therefore,  if  instructions  are  proper  in 
themselves  and  the  court  deem  it  necessary  that  they 
should  be  given,  it  is  the  duty  of  the  judge  to  read  them 
as  the  law  applicable  to  a  certain  phase  of  the  case. 

The  judgment  of  the  district  court  is  reversed  and  the 
oiuse  remanded  for  further  proceedings. 

BeVERBED  and  BEIIANBSD. 

The  other  judges  concur. 
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FiBST  National  Bank  of  Hastinos  y.  John  MgAl- 

LI8TEB. 

[Fiuco  January  4«  1893.] 

Kegotiable  Infltruments :  Pbotbbt:  Labt  Day  or  O&aoiov 
Sunday.  Under  the  provisiont  of  sea  8,  fshmp.  41 »  Gompiled 
Btetntes,  legid  iMlidays  and  Sondays  are  grouped  together  » 
Ut  **a8  regards  the  presenting  for  payment  or  aooeptance  and 
the  protesting  and  giving  notice  of  the  dishonor  of  bills  of  ok- 
ehange,  bank  checks,  or  promissory  notes,"  and  where  the  third 
day  of  grace  lalls  on  Sunday,  presentment  or  demand  on  tiie 
IbUowing  Monday  will  be  safficient. 

Error  to  the  district  court  for  Adams  county.  Tried 
below  before  GasliN|  J. 

/.  B.  Ceama^  for  plaintiff  in  error: 

The  statute  allows  ''three  days  of  grace/'  and  this  period 
cannot  be  lessened  (as  it  would  be  here  if  presentment  were 
required  on  the  second  day),  because  it  is  regulated  by  the  law 
of  the  place  of  payment  {Thorp  v.  Oraig^  10  la.,  461 ;  Shd- 
ton  V.  Dustin,  92  111.,  49 ;  1  Randolph,  Com.  Paper,  2, 31 ;  2 
Am.  &  Eng.  Ency.  of  Law,  397.)  Presentment  before  the 
last  day  of  grace  is  premature  {Edgar  v.  Oreen^  8  la.,  393  ^ 
Or^n  V.  Ooff,  12  Johns.  [N.  Y.],  423;  MeFarland  v. 
PioOf  8  Cal.,  426;  Parsons,  Mercantile  Law,  106);  and 
will  not  authorize  a  protest  {Bank  of  WaMnffton  o. 
Tujlett,  1  Peters  [U.  S.],  25 ;  Amy  v.  SUwarl^  2  Cbnn., 
69).  Sunday  is  a  dies  non  and  should  be  ignored.  (Poit 
V.  Oarrowy  18  Neb.,  682;  BarreU  v.  Allen,  10  Ohio,  426; 
Kilgore  v.  Bulkeyy  14  Conn.,  362 ;  Bank  v.  JSomum,  49  N. 
Y.,  279.)  The  rule  here  contended  for  is  announced  by 
this  court  in  Sbalt  o.  King^  23  Neb.,  646,  and  the  only 
contrary  statement  produced  is  a  mere  suggestion  of  Judge 
Swan  in  his  ''  Justice  Treatise,''  p.  721. 
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•71  JS.  Patrick,  contra: 

The  common  law,  in  a  case  of  this  kind,  requires  pre- 
aentment  and  demand  on  the  second  day.  (Rehd  v,  WU" 
wm,  12  Vr.  [N.  J.],  29;  Woods  v.  Corl,  4  Met  [Mass.], 
203;  BvsBord  v.  Levering,  6  Wheat  [U.  S.],  102;  Booth 
V.  Helm,  6  How.  [Miss.],  129;  Kuntz  v.  Temj^,  48  Mo., 
75;  Cayler  v.  livens,  4  Wend.  [N.  Y.],  566;  1  Parsons, 
Bills  and  Notes,  402;  Famum  v.  Fowle,  7  Am.  Dec. 
[Mass.],  35 ;  Sanders  v.  Ochiltree,  30  Id.  [Ala.],  551 ;  Shel- 
don  V.  Benham,  40  Id.  [N.  Y.],  271 ;  Sanaom  v.  Mack,  38 
Id.,  602;  1  Daniels,  Neg.  Inst,  sees.  465,  627;  Story, 
Bills,  338;  Thornton  v.  Stoddert,  1  Cranch  [D.  C],  534; 
Salter  v.  BuH,  20  Wend.  [N.  Y.],  205 ;  Bank  v.  Vamum, 
49  N.  Y.,  279.)  Our  statute  does  not  change  but  req^nM 
the  common  law  in  this  regard,  and  Stale  v.  King,  23  Neb., 
546,  while  a  dictum^  clearly  indicates  that  the  common  law 
prevails  here.  The  Ohio  statute  is  almost  identical  with 
ours,  and  Judge  Swan's  construction  of  the  former  ("  Jus- 
tice Treatise,''  p.  721)  is  authority. 

Maxwell,  J. 

The  plaintiff  in  error  brought  an  action  against  the  de- 
fendant in  error  as  indorser  on  a  promissory  note,  it  being 
allied  in  the  petition  that  the  third  day  of  grace  was 
Sunday,  and  that  demand  of  payment  was  made  on  the 
following  Monday,  and  due  notice  thereof  given  the  in- 
dorser. The  court  therefore  held  that  the  indorser  was 
not  liable  and  sustained  the  demurrer,  and  the  plaintiff, 
not  desiring  to  amend,  the  action  was  dismissed. 

Section  1,  chapter 41,  Compiled  Statutes,  provides:  "All 
bonds,  promissory  notes,  bills  of  exchange,  foreign  and  in- 
land, drawn  for  any  sum  or  sums  of  money,  certain  and 
made  payable  to  any  person  or  order,  or  to  any  person  or 
assigns,  shall  be  negotiable  by  indorsement  thereon,  so  as 
absolutely  to  transfer  and  vest  the  property  thereof  in  each 
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and  every  endorsee  suooessively,  but  nothing  in  this  section 
shall  be  construed  to  make  n^otiable  any  such  bond,  note, 
or  bill  of  exchange,  drawn  payable  to  any  person  or  per- 
sons alone,  and  not  drawn  payable  to  order,  bearer,  or 
assigns;  Provided^  That  all  such  bonds,  promissory  notes, 
and  bills  of  exchange  made  payable  to  bearer  shall  be 
transferable  by  delivery  without  indorsement  tliereon." 

Section  3  provides:  ''All  notes,  bonds,  or  bills  made 
negotiable  by  this  chapter  shall  be  entitled  to  three  days' 
grace  in  the  time  of  payment,  and  the  demand  of  payment 
from  the  maker  on  the  third  day  of  grace  or  acceptance, 
if  the  instrument  is  a  sight  draft,  and  notice  of  non- 
payment, or  non-acceptance  thereof,  to  the  indorser  within 
a  reasonable  time,  shall  be  adjudged  due  diligence,  under 
the  provisions  of  this  chapter,  unless  the  indorsement  shall 
express  in  writing  other  conditions.'' 

Section  8  declares  that  ''The  following  days,  to- wit:  the 
first  day  of  January,  February  22,  and  the  22d  of  April, 
which  shall  be  known  as  'Arbor  day,'  the  25th  day  of  De- 
cember, the  30th  of  May,  and  July  4,  and  any  day  ap- 
pointed or  recommended  by  the  governor  of  this  state  or 
the  president  of  the  United  States,  as  a  day  of  fast  or 
thanksgiving,  and  when  any  one  of  these  days  shall  occur 
on  Sunday,  then  the  Monday  following  shall,  for  all  par- 
poses  whatsoever  as  r^ards  the  presenting  for  payment  or 
acceptance,  and  the  protesting  and  giving  notice  of  the  dis- 
honor of  bills  of  exchange,  bank  checks,  or  promissory 
notes,  made  after  the  passage  of  this  act,  be  deemed  public 
holidays  and  be  treated  and  considered  as  is  the  first  day 
of  the  week,  commonly  called  Sunday;  Provided^  That 
when  any  one  of  these  days  shall  occur  on  Monday,  any 
bill  of  exchange,  bank  check,  or  promissory  note  made 
after  the  passage  of  this  act,  which,  but  for  this  act,  would 
fall  due  and  payable  on  such  Monday,  shall  become  doe 
and  payable  on  the  day  thereafter.'^ 

Sec  9  makes  the  first  Monday  in  September  a  public 
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holiday  to  the  same  extent  as  the  above  Darned.  It  will 
be  ol)served  that  in  sec.  8  the  1st  day  of  January,  22d  of 
February,  22d  of  April,  30th  of  May,  July  4,  December 
25,  and  by  sec.  9,  labor  day,  or  the  first  Monday  in  Sep- 
tember, of  each  year,  together  with  any  day  appointed  by 
the  president  of  the  United  States,  or  governor  of  the  slate, 
as  a  fiEist  or  thanksgiving  shall  be  a  legal  holiday,  and  when 
any  of  these  days  shall  occur  on  Sunday  they  shall  be 
treated  and  considered  as  is  the  ^'  first  day  of  the  week,  com- 
monly called  Sunday,''  and  ^^the  Monday  following  shall, 
for  all  purposes  whatsoever  as  regards  the  presenting  for 
payment  or  acceptance,  and  the  protesting  and  giving  notice 
of  the  dishonor  of  bills  of  exchange,  bank  checks,  or 
promissory  notes,''  etc.  That  all  of  these  days  including 
Sunday  are  embraced  in  the  above  section  is  evident  when 
we  consider  the  whole  together. 

For  the  purpose  of  protest  of  commercial  paper  a  l^al 
holiday  is  placed  on  a  par  with  Sunday,  and  it  is  declared 
that  demand  on  the  following  Monday  shall  be  sufficient. 

The  language  of  the  proviso  is  very  broad.  In  other 
words,  legal  holidays  for  the  purposes  named  are  placed  upon 
an  equality  with  Sunday,  and  in  either  case  where  the  third 
day  of  grace  falls  on  Sunday,  or  a  legal  holiday,  a  present- 
ment of  demand  of  payment  on  the  following  day  is  suffi- 
cient. The  court,  therefore,  erred  in  sustaining  the  de- 
murrer. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Revebsed  and  remanded. 

The  other  judges  concur. 
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-ssr-^         Maboabbt  Walker  et  al.  y.  Samuel  P.  Mqbse 

ET  AL. 

[FiLBD  January  4, 1893.] 

1.  A  Motion  to  Quash  a  Bill  of  Szoeptiona,  being  a  tedi- 
nicftl  objectkm,  must  itMlf  be  five  from  Ikult;  therefore  where 
the  gronnde  Msigned  ere  "  beceaae  the  aftme  (the  bill)  wee  not 
made  end  signed  «•  required  by  law/'  the  motion  should  be  over- 
mled,  nnleas  there  is  e  total  want  of  some  material  reqairement 
— each  as  the  signature  of  the  Jndge. 

%,  Motions :  Kusi  be  Defikits.  It  is  the  dn^  of  a  party  who 
asks  relief  bj  a  motion  to  speeiAcallj  point  out  what  he  desires. 

8L  Attachment :  Rxvisw.  The  statute  allows  the  defeated  party 
against  whom  an  attachment  has  been  sustained  to  haTe  the 
attachment  proceedings  rcTiewed  on  error  after  the  final  Judg- 
ment in  the  case  is  rendered. 

Error  to  the  district  court  for  Custer  county.  Tried 
below  before  Haher,  J. 

Henry  M,  Kidder y  and  Mason  is  WhedoHj  for  plainttfi 
in  error. 

Kiripatriek  &  Holeomb,  contra. 

Ma:^well,  J. 

This  action  was  brought  in  the  county  court  of  Custer 
coanty  by  the  defendants  in  error  against  the  plaintifi  in 
error  to  recover  the  sum  of  $676.  An  attadiment  was 
issued  against  the  property  of  the  plaintiffs  in  error,  who 
made  a  motion  supported  by  affidavits  to  dissolve  the  same. 
This  motion  on  the  hearing  was  overruled  and  the  attach- 
ment sustained,  and  twenty  days  given  the  plaintiffi  in 
error  to  prepare  a  bill  of  exceptions.  The  bill  was  pre- 
pared and  signed  by  the  judge  and  filed  in  the  district 
court,  where,  upon  motion  of  the  attorneys  for  the  defend- 
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ants  in  error,  it  was  stricken  from  the  files.  Final  judg- 
ment was  rendered  February  16, 1889,  and  the  attachment 
thereupon  sustained.  The  certificate  of  the  county  judge 
to  the  bill,  the  motion  to  dismiss,  and  his  ruling  thereon, 
are  as  follows : 

} 

"  I,  John  Reese,  county  judge  of  Custer  county,  Ne- 
braska, do  hereby  certify  that  the  foregoing  is  a  true  and 
correct  copy  of  all  the  evidence  filed  and  considered  in  the 
hearing  on  motion  to  discharge  the  attachment  in  said 
cause,  and  I  hereby  allow  the  foregoing  bill  of  exceptions. 
''Bated  this  8th  day  of  April,  1889. 
''[seal.]  John  Reese, 

**  County  Judge J^ 

The  transcript  was  filed  April  8,  1889.  The  motion  is 
as  follows:  ''The  defendants  move  the  court  to  strike  from 
the  files  of  this  cause  the  pretended  bill  of  exceptions,  for 
the  reason  that  the  same  is  improperly  filed  in  this  action 
and  because  the  same  was  not  made  and  signed  as  required 
by  law,  and  because  same  was  made  and  filed  in  this  ac- 
tion after  the  petition  in  error  was  filed  and  after  sum- 
mons in  error  was  issued  and  returned,  and  because  the 
same  is  not  made  a  part  of  the  transcript  and  record  filed 
in  this  case.''  It  will  be  observed  that  the  motion  on  be- 
half of  the  defendants  in  error  is  very  general  in  its  terms. 
The  grounds  are,  "  That  it  was  not  made  and  signed  as 
required  by  law/' 

In  what  respect  there  had  been  a  failure  to  comply  with 
the  law  we  are  not  informed.  This  is  a  technical  motion 
made  npon  technical  grounds,  and  should  itself  be  free 
from  fault.  It  should  specifically  point  out  the  defect 
complained  of,  and  where  it  fails  to  do  so  it  should  be 
overruled,  unless  there  is  a  total  omission  of  some  essential 
requirement  of  the  law,  such  as  the  failure  of  the  judge  to 
sign  the  bill.     Neither  are  the  specific  objections  in  the 
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motion  well  taken.  The  law  gives  a  party  whose  lien  is 
divested  twenty  days  after  the  order  dissolving  an  attach- 
ment in  wiiich  to  file  the  transcript,  etc,  in  the  district 
court,  and  the  fact  that  the  different  papers  are  filed  on  dif- 
ferent days,  so  that  all  are  filed  within  the  thne  required, 
does  not  prejudice  the  adverse  party.  In  this  case  the  at- 
tachment was  sustained,  but  the  grounds  therefor  oould  be 
reviewed  by  ordinary  proceedings  in  error  after  final  judg- 
ment in  the  case.  It  is  not  the  business  of  the  oourt  to 
search  for  causes  to  defeat  an  action  for  an  alleged  defect 
in  the  proceedings,  but  rather  to  sustain  the  same  as  far  as 
possible  in  order  than  the  merits  of  the  controversy  may  be 
determined  in  that  action.  The  oourt,  therefore,  erred  in 
striking  the  bill  of  exceptions  from  the  files,  and  as  that 
lies  at  the  foundation  of  the  attachment  proceedings  which 
are  sought  to  be  reversed,  the  judgment  must  be  reversed 
and  the  cause  remanded  for  further  proceedings. 

ReVBBSED  and  BEMAKDEa 

The  other  judges  concur. 


Washington  I.  Carson  v.  Solomon  &  Nathan. 

[Filed  Januabt  4, 1809.] 


:  EviDSNOB.  In  an  sction  of  repleTin  lutMi^t  hf 
a  porebaaer  of  goods  againtt  the  theriiT  who  bad  levied  an  al- 
taebment  thereon  at  the  enit  of  a  creditor,  keid,  that  the  efi- 
denoe  Bnatained  the  Judgment  of  the  oonrfe  below  that  tbeie  was 
no  intent  to  defraad  creditoia. 

Error  to  the  district  oourt  for  Fillmore  county.  Tried 
below  before  MorriB|  J. 
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Billings  &  BillingSy  and  W.  C.  Sloan,  for  plaintiff  in 
error. 

JP.  JB.  Dcnisthorpe,  oontrOn 

Maxwell,  J. 

This  is  an  action  of  replevin  brought  by  the  defendants 
in  error  against  the  plaintiff  in  error  in  the  district  court 
of  Fillmore  county. 

On  the  trial  of  the  cause  a  jury  was  waived  and  the  cause 
tried  to  the  court,  which  found  the  issues  in  favor  of  the 
defendants  in  error  and  rendered  judgment  accordingly. 

The  proof  tends  to  establish  the  following  facts: 

The  defendants  in  error  were  creditors  of  the  firm  of 
Israel  &  Grenker,  the  latter  firm  doing  business  in  Geneva, 
Fillmore  county.  On  or  about  the  16th  day  of  Septem- 
ber, 1889,  said  Israel,  of  said  firm  of  Israel  &  Grenker,  was 
ordered  by  his  physician  to  return  to  his  former  home  if 
he  denied  to  prolong  his  life.  Acting  under  this  advice  he 
made  arrangements  to  dispose  of  the  business ;  his  partner, 
Grenker,  not  having  the  cash  to  purchase  Israel's  interest, 
defendants  in  error,  one  of  whom  is  a  distant  relative,  en- 
tered into  n^otiations  for  the  purchase.  At  this  time  one 
D.  J.  Spear  had  a  chattel  mortgage  upon  a  certain  part  of 
the  stock  of  goods  belonging  to  said  Israel  Grenker,  and 
he  was  notified  of  what  was  taking  place,  and  said  Israel 
Grenker  separated  said  mortgaged  goods  from  the  balance, 
placing  them  on  one  side  of  the  store  occupied  by  them, 
and  then  told  Mr.  Spear  that  they  could  not  pay  him, 
but  would  give  him  a  bill  of  sale  of  said  goods  so  as 
to  save  the  costs  of  foreclosing  his  mortgage.  This  offer 
Spear  refused  to  accept.  The  defendants  in  error  then  took 
an  invoice  of  the  goods  (except  those  included  in  the  mort- 
gage). The  goods  invoiced,  as  per  the  marks  and  figures 
on  said  goods,  $1,900.  The  damage  to  said  goods,  some 
being  shelf-worn  and  colors  faded,  etc.,  was  estimated,  and 
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the  sum  of  $1,300  was  fioallj  agreed  upon  as  the  price  for 
said  goods.  A  bill  of  sale  was  then  given  to  defendant  in 
error  by  said  Israel  &  Grenker  and  was  duly  placed  on  file 
with  the  clerk  of  Fillmore  county. 

On  the  19th  day  of  September,  1889,  defendant  in  error 
took  possession  of  said  goods,  paying  therefor  the  said  sum 
of  $1,300. 

After  the  transfer  to  the  defendants  in  error  Spear  b^an 
an  action  by  attachment,  and  levied  not  only  upon  the  goods 
mortgaged  to  him,  but  also  upon  the  goods  conveyed  to  the 
defendants  in  error,  and  the  question  now  is  as  to  the  bona 
fdea  of  the  sale  to  the  latter. 

The  proof  tends  to  sustain  the  claim  of  the  defendants 
in  error.  A  sufficient  reason  is  shown  for  the  sale,  and  the 
defendants  in  error  seem  to  have  paid  the  full  value  of 
the  stock,  and  there  seems  to  have  been  no  intention  to  de- 
fraud the  creditors. 

There  is  no  error  apparent  in  the  proceedings  and  the 

judment  is 

Affibmbd. 


The  other  judges  ooncur. 


33    ^'"^i  

62   62l|  WlLUAlC  DeERIKG  &  C!o.  V.  B.  F.  MiLIiEB  ET  AL. 

[FiLBD  Januabt  4,  1892.] 

1«  Ghattel  Mortgages:  Failubs  to  Rslvasx:  Damagbb.  In 
an  action  to  reooYer  $50  for  neglect  of  the  agent  of  the  mortga- 
gee of  a  chattel  mortgage  to  release  the  same  the  district  oonrt 
stmck  ont  all  that  part  of  the  petition  relating  to  the  penalty, 
and  the  action  therenpon  proceeded  as  a  common  law  action  for 
actual  damages,  the  qneetion  of  the  yalidity  of  the  statute  not 
being  before  the  conrt  Held,  That  the  testimony  failed  to  show 
any  legitimate  actual  damages,  and  that  a  judgment  tat  $50 
could  not  be  sustained. 
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2.  ;  :  .    Where  a  chattel  mortgage  is  paid  in  fall 

it  is  the  dntj  of  the  mortgagee  or  his  agent  to  release  the  same, 
acknowledge  satisfaction  of  the  debt  in  the  proper  of&ce,  and  if 
■ach  release  is  delayed  for  an  nnreasonable  time,  and  damage 
thereby  ensne  to  the  mortgagor,  he  may  recover  the  same  by  ac- 
tion, bat  on)y  snch  damages  can  be  recoTered  as  natnrally  resalt 
from  the  wrong  complained  of. 

3.  :  :  .    Thestatate  which  provides  for  a  penalty 

in  case  the  mortgagee,  eta,  delay  releasing  the  mortgage  for  a 
certain  number  of  days,  is  merely  camalative  and  will  not  pre- 
vent a  recovery  for  actaal  damages. 

Ebbob  to  the  district  court  for  Ciister  county.  Tried 
below  before  Hameb,  J. 

Bartlettf  Orane  &  Baldridge,  and  Blair  A  Cam/pbeU^  for 
plaintifis  in  error. 

Kirkpairiok  &  Holcomb,  and  Thomas  DamaU,  oorUra. 

Maxwell,  J. 

This  action  was  brought  in  the  court  below  apparently 
to' recover  $50  penalty  provided  for  in  the  act  of  1885. 
The  court  below,  however,  in  striking  out  certain  parts  of 
the  petition,  held  'Hhat.the  plaintiffs  (defendants  in  error) 
could  not  recover  the  $60  penalty  mentioned  in  the  first 
cause  of  action  because  the  statute  was  unconstitutional.'' 

This  ruling  is  not  before  this  court  for  review  and  has 
not  been  discussed  by  the  attorneys  for  either  party,  and  it 
would  be  improper  to  express  an  opinion  thereon. 

The  case  proceeded  to  trial  as  a  common  law  action  to 
recover  for  actual  damages  sustained/  and  on  the  trial  the 
jury  returned  a  verdict  for  $60,  upon  which  judgment 
was  rendered. 

The  first  question  presented  is  the  amount  of  actual 
damages  proved.  John  F.  Miller,  one  of  the  plaintiffs 
below;  testifies: 

Q.  State  who  had  charge  of  the  defendants'  business  in 
Broken  Bow. 
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A.  E.  P.  Fountain. 

Q.  He  is  the  partj  vrho  gave  70a  that  note? 

A.  Yes,  sir. 

Q.  State  if  70U  know  at  any  time  after  this  note  was 
paid  of  any  demand  or  notioe  being  made  ypon  Fountain 
oonoerning  the  cancellation  of  this  mortgage. 

A.  I  da 

Q.  State  about  when  the  first  notification  was  made^ 

A.  A  few  days  after  it  was  paid  off,  probably  the  first 
day, 

Q.  State  all  about  the  request  to  cancel  the  mortgage, 
what  was  said  and  done. 

A.  My  brother  Benjamin  made  the  demand  of  Mr. 
Fountain  to  release  that  mortgage  in  my  presence. 

Q.  State  as  near  as  you  can  what  he  said  to  Mr.  Foun- 
tain. 

A.  He  told  Mr.  Fountain  that  we  had  pud  the  note  of- 
fered here  in  evidence  and  we  wished  to  have  it  released. 
He  stated  that  he  would  do  so;  that  he  would  look  after  it 
in  a  few  days. 

Q.  State  who  else  was  present. 

A.  I  cannot  say  whether  Mr.  Holland  was  present  in 
the  ofiice  at  that  time  or  not. 

Q.  State  if  at  any  time  after  that  you  received  any  no- 
tice that  he  had  released  it 

A.  We  did  not. 

Q.  State  if  there  was  any  demand  made  upon  him  after 
that  to  release  it. 

A.  I  think  not  in  my  presence. 

The  testimony  of  Fountain  on  this  point  is  to  the  effect 
that  the  mortgage  had  been  incorrectly  indexed;  that  be 
went  to  the  clerk's  office  a  number  of  times  and  endeavored 
to  find  that  particular  mortgage,  but  was  unable  to  do  so, 
and  this  testimony  is  not  denied. 

It  is  the  duty  of  a  mortgagee  or  his  agent  or  attoroeji 
when  a  mortgage  debt  is  paid  to  release  the  mortgage,  ac- 
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knowledge  satisfaction  thereof,  because  that  is  what  a  re- 
lease is.  The  property  of  a  debtor  should  not  be  clouded 
with  apparent  incumbrances  when  they  in  fact  no  longer 
have  any  validity,  and  in  a  proper  case  there  is  no  doubt 
of  the  right  of  a  party  to  recover  for  a  failure  to  perform 
this  duty.  The  statute  is  merely  cumulative  and  pro- 
vides a  penalty  for  the  failure  for  a  certain  number  of  days 
to  perform  the  duty,  but  it  does  not  prevent  a  recovery  for 
actual  damages.  Some  actual  damages  must  be  proved, 
however.  None  were  proved  in  this  case  up  to  the  time  of 
making  the  demand.  An  attempt  was  made  to  prove  dam- 
ages for  the  use  of  team  and  loss  of  time  in  going  to  and 
returning  from  Broken  Bow,  but  it  is  evident  that  such 
damages  are  not  a  legitimate  charge  against  the  plaintiff  ii^ 
error.  Neither  is  the  failure  to  sell  certain  property,  as 
the  property  itself  had  not,  so  far  as  appears,  depreciated 
in  value. 

Upon  the  whole  case  there  is  a  failure  of  proof  to  sustain 
the  petition,  and  the  judgment  is  reversed  and  the  cause 
remanded  for  further  proceedings. 

Reversed  and  remanded. 

The  other  judges  concur. 


Janb  Holliday  et  al.  v.  William  B.  Brown. 

[Filed  Januaby  4,  1893.] 

1.  Siunmons:  Skbvioe:  Husband  and  Wtfb.  In  an  action 
against  a  husband  and  wife,  the  sheriff  made  return  of  personal 
serTioe  upon  both.  In  an  action  on  the  Judgment,  the  return  be- 
ing put  in  issue,  the  sheriff  testified  that  he  handed  two  copies 
of  the  summons  to  the  husbands-one  for  himself  and  the  other 
for  his  wife,  and  requested  him  to  hand  the  same  to  his  wife;  that 
he  was  about  thirty  feet  from  the  house  and  saw  the  wifo 
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throDgb  the  window  bat  did  not  speak  to  ber.  He  alee  teetified 
that  be  afterwards  saw  the  husband  hand  the  wife  a  copy  of  the 
summons.  The  husband  testified  that  he  put  both  copies  in  his 
pocket  and  did  not  inform  his  wife  of  the  summons,  while  the 
wife  offered  to  iNrove  that  she  had  received  no  notice  whaicTer, 
SM,  That  the  question  should  hayebeen  submitted  to  the  jurj 
and  that  an  instruction  which  withdrew  the  question  from  them 
was  erroneous. 


2.  :  .    Service  of  summons  upon  a  husband  alone  is  not 

good  serrice  on  the  wife,  even  if  he  is  served  with  two  copies 
thereof,  one  being  designed  for  the  wife. 

3.  Subrogation :  A  Subbty  is  entitled  to  the  benefit  of  securities 

for  the  debt  in  the  hands  of  the  creditor,  and  such  creditor  can- 
not apply  such  securities  to  the  satisfaction  of  another  debt  to 
the  exclusion  of  the  surety. 

Error  to  the  district  court  for  Seward  county.  Tried 
below  before  Smith,  J. 

IL  P.  Anderson^  and  D.  C  McKUlip,  for  plaintifb  in 
error. 

EcL  P.  Smithy  contra,  cited,  a^  to  the  service  of  summons: 
Palmer  r.  Belcher,  21  Neb.,  58;  Freeman,  Judgments, 
sees.  119,  126;  Morse  v.  Engle,  26  Neb.,  247;  Lawrence 
V.  Howell,  52  la.,  62.  As  to  the  relative  rights  of  creditor 
and  surety:  Smcdl  v.  Older,  57  la.,  326;  MaJtthews  r. 
SwMer,  46  Mo.,  301;  Harding  v.  Tifft,  75  N.  Y.,  461; 
Wood  t.  Callaghan,  61  Mich.,  402. 

Maxwell,  J. 

This  action  is  brought  on  a  judgment  of  the  district 
court  of  Seward  county,  which  was  recovered  on  the  19th 
day  of  December,  1888,  by  the  defendant  in  error  against 
the  plaintiffs  in  error.  The  defendant  Jane  Holliday,  in 
her  amended  answer,  alleges: 

''For  her  first  defense  to  plaintiff's  petition,  that  no  sum- 
mons was  served  upon  her  either  personally  or  by  deliver- 
ing a  copy  thereof  at  her  usual  place  of  residence,  in  the 
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action  set  forth  in  the  petition  upon  which  said  judgment 
was  obtained,  nor  did  she  appear  in  said  action,  either 
in  person  or  by  attorney,  and  that  the  court  had  no  juris- 
diction whatever  to  render  said  judgment  against  thi^ de- 
fendant. 

'^2.  And  for  a  further  and  second  defense  to  plaintiff's 
petition  this  defendant  alleges:  That  said  pretended  judg- 
ment is  alleged  to  have  been  founded  upon  a  promissory 
note,  dated  July  26,  1888,  given  by  defendants,  as  this 
defendant  is  informed  and  believes,  largely  for  usurious  in- 
terest exacted  of  the  co-defendant  and  husband  John  Hol- 
liday  by  plaintiff's  assignor,  Harry  T.  Jones,  as  cashier  of 
the  Jones  National  Bank,  and  which  said  note  was  signed 
by  this  answering  defendant  solely  as  security  for  her  said 
husband,  and  was  executed  solely  by  her  upon  the  agree- 
ment and  representation  of  the  payee  of  said  note  that  said 
note  represented  all  the  indebtedness  then  existing  against 
said  defendants  or  either  of  them  to  said  payee,  and  that 
said  note  was  to  be  secured  by  and  paid  from  the  proceeds 
of  a  certain  chattel  mortgage  then  executed  by  her  said 
husband  on  a  large  amount  of  personal  property  owned  by 
him,  to-wit:  Twelve  head  of  horses,  twenty-two  head  of 
cattle  and  their  increase,  and  about  twenty  head  of  hogs,  of 
the  value  of  more  than  the  amount  of  said  note;  that  said 
defendant,  relying  upon  said  representation  and  the  faithful 
performance  of  the  agreement  to  apply  said  mortgaged 
property  to  the  payment  of  said  note,  then  signed  and 
delivered  said  note,  and  said  mortgage  was  then  at  same 
time  executed  and  delivered  to  plaintiffs'  assignor  to  secure 
the  same,  and  but  for  said  representations  and  the  agree- 
ment to  execute  and  deliver  said  chattel  mortgage  securing 
the  payment  of  said  note,  this  defendant  would  not  have 
executed  the  same. 

'^And  defendant  says  that  all  of  the  foregoing  facts 
were  known  to  plaintiff  and  plaintiff's  assignor  at  the  time 
of  the  alleged  indorsement  of  said  note  to  plaintiff,  as  also 


660  NEBRASKA  REPORTS.         [Vol.  3$ 


Holllday  t.  Brown. 


at  the  time  of  the  coDversion  of  said  mortgaged  property 
as  hereinafter  mentioned. 

^'And  this  defendant  further  alleges  that  long  after  the 
pretended  recovery  of  the  alleged  judgment  against  this 
defendant,  on  said  note  mentioned  in  plaintiff's  petition, 
to-wit,  in  the  month  of  February,  1889,  the  plaintiff  took 
possession  of  said  mortgaged  property  and  converted  the 
same  to  his  own  use  and  refused  to  apply  it  to  pay  said 
note  or  pretended  judgment;  and  this  defendant  alleges 
that  said  personal  property  was  of  value  more  than  suf- 
ficient to  pay  said  promissory  note  and  interest  and  the 
pretended  judgqient  for  the  same,  and  the  said  personal 
property  or  the  value  thereof  should  have  been  by  plaint- 
iff* applied  to  satisfy  and  pay  any  indebtedness  by  reason 
of  said  note  or  said  pretended  judgment.  Yet  the  plaint- 
iff, though  often  requested,  has  refused  to  so  apply  said 
mortgaged  property  or  the  value  thereof. 

^'This  defendant  further  allies,  on  information  and 
belief,  that  said  plaintiff,  Wm.  B.  Brown,  is  only  the 
nominal  owner  of  said  promissory  note  and  said  pretended 
judgment;  that  the  same  was  not  purchased  by  him  for 
value  or  received  by  him  in  good  faith,  but  that  the  same 
was  indorsed  to  him  (if  at  all)  by  said  H.  T.  Jones  with- 
out consideration  and  for  the  purpose  of  cheating  and  de- 
frauding this  defendant  out  of  her  proper  and  just  defense 
to  the  same.  And  defendant  alleges  that  the  sole  interest 
in  said  note  and  pretended  judgment  has  at  all  times 
belonged  to  said  H.  T.  Jones,  as  cashier  of  said  Joues 
National  Bank." 

To  this  answer  the  defendant  in  error  filed  a  lengthy 
reply,  which  need  not  be  noticed. 

The  return  of  the  ofiicer  on  the  summons  in  the  orig- 
ignal  case  is  as  follows : 

** State  op  Nebraska,! 
Seward  County,     j     ' 

"  Received  the  within  writ  the  14th  day  of  November, 
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A.  D.  1888^  at  4  o'clock  P.  M.,  and  I  hereby  certify  and 
return  that  I  served  it  on  the  \7ithin  named  defendants, 
John  Holliday  and  Jennie  Holliday,  by  delivering  to  each 
of  them  a  true  and  certified  copy  of  this  writ^  with  all  the 
indorsements  thereon,  and  return  this  writ  with  all  the  in- 
dorsements thereon  and  return  this  writ  this  16th  day  of 
November,  A.  D.  1888. 

'^SheriflF's  fees,  $1.65.  J.  M.  Smiley,  Shmff. 

'^  Returned  and  filed  this  16th  day  of  November,  A.  D. 
1888/' 

Mr.  Smiley  was  called  as  a  witness  in  the  case,  and  tes- 
tified that  he  did  not  leave  a  copy  of  the  summons  with 
Mrs.  Holliday  nor  at  her  usual  place  of  residence,  but 
'^delivered  to  John  Holliday  a  copy,  and  delivered  him  a 
second  copy  for  his  wife  and  asked  him  to  hand  it  to  her, 
and  he  handed  it  to  her.''  He  also  testifies  that  he  drove 
into  the  door-yard  with  a  double  team ;  that  Mr.  Holliday 
was  banking  the  house;  that  he  stayed  ten  or  fifteen  min- 
utes; that  he  conversed  with  Mr.  Holliday  several  min- 
utes l)efore  he  handed  him  the  copies  of  the  summons;  that 
he  did  not  speak  to  Mrs.  Holliday,  although  he  saw  her 
through  the  window;  that  as  he  turned  to  go  away  he  saw 
Mr.  Holliday  hand  the  copy  to  his  wife.  He  also  testifies 
that  he  was  about  thirty  feet  from  the  house. 

On  the  trial  Mrs.  Holliday  offered  to  prove  that  no 
summons  had  been  served  upon  her  and  that  the  court  had 
no  jurisdiction  of  her  person.  This  offer  was  overruled 
and  the  evidence  excluded. 

The  husband  testifies  that  the  sheriff  handed  him  two 
copies  of  the  summons — one  for  himself,  and  requested  him 
to  hand  the  other  to  his  wife ;  that  he  read  the  copy  di- 
rected to  himself  and  folded  them  both  together  and  put 
them  in  his  pocket  and  never  did  hand  a  copy  to  his  wife 
or  notify  her  that  she  had  been  sued. 

It  will  be  observed  that  the  sheriff's  own  evidence  con- 
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tradicts  his  return,  as  he  did  not  serve  the  summons  per- 
sonally on  the  defendanL 

The  oourt  instructed  the  jnrj:  '^In  this  case,  under  the 
pleadings,  the  evidence,  and  the  law,  the  judgment  upon 
which  this  action  is  brought  is  binding  and  conclusive  upon 
both  the  defendants  in  this  action/' 

This  was  clearly  erroneous.  All  the  testimony  shows 
that  the  summons  was  not  served  personally  on  the  wife, 
nor  left  at  her  usual  place  of  residence.  The  officer  was 
clearly  guilty  of  a  false  return. 

In  this  state  a  wife  is  a  person  distinct  from  her  hus- 
band, and  to  be  bound  by  the  judgment  must  be  served  with 
summons,  and  service  upon  her  husband  is  not  servioe  upon 
her.  She  w&s  entitled  to  her  day  in  court,  and  if  she  was 
not  served  she  is  not  bound  by  the  judgment. 

Sec  69  of  the  Code  provides  :  ''The  service  shall  be  by 
delivering  a  copy  of  the  summons  to  the  defendant  per- 
sonally, or  by  leaving  one  at  his  usual  place  of  residence, 
at  any  time  before  the  return  day."  The  intention  of  the 
law  is  that  the  officer  shall  personally  serve  the  summons 
if  that  can  be  done  in  the  county.  If  the  person  is  tem- 
porarily absent  a  copy  left  at  his  usual  place  of  residence 
will  be  sufficient,  but  where  the  officer  goes  to  the  residence 
of  the  party  and  finds  him  at  home  the  servioe  should  be 
personal. 

Had  the  wife  been  temporarily  absent  from  home,  and 
the  officer  had  left  a  copy  thereof  at  her  residence,  do  doabt 
it  would  have  been  sufficient  to  give  the  court  jurisdiction; 
but  the  officer  cannot  by  parol  delegate  a  third  party  to 
serve  the  summons  who  will  make  no  return  of  his  do- 
ings in  the  premises,  and  more  particularly  where  sndi 
third  party  had  an  interest  in  the  result  of  the  suit  In 
brief,  the  statute  contemplates  personal  servioe  where  that 
can  be  had,  but  where  the  defendant  cannot  be  served  per- 
sonally then  the  summons  may  be  left  at  his  usual  place  of 
residence.     In  the  case  at  bar,  the  officer,  although  he  saw 
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the  wife  through  the  window,  made  no  attempt  to  serve  the 
summons  upon  her,  and  the  proof  fails  to  show  that  she 
was  notified  of  the  pendency  of  the  action.  /There  is  no 
doubt  also  that  the  wife  as  surety  for  her  husband  is  entitled 
to  have  the  securities  taken  to  secure  the  note  for  $1,803 
applied  on  that  note,  or,  in  case  she  is  compelled  to  pay  it, 
turned  over  to  her. 

There  are  some  things  connected  with  the  giving  of  the 
second  note  for  $1,900  that  are  not  satisfactorily  explained, 
but  are  proper  subjects  for  a  jury  to  consider. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

BeYEBSED  Ain>  BEMAKDED. 

Cobb,  Ch.  J.,  concurs. 
NoBYAL,  J.,  did  not  sit 
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[Piled  Jahuaby  4, 18W.]  I  "  ^ 

1.  lATOeny :  Evidbnob.  In  a  prosecntion  for  laroenj  the  owner 
of  the  property  ordinarUj  mast  be  called  as  a  witness  to  proTe 
the  non-consent  to  the  taking  of  the  property. 

9.  Gk)nfe8Bioxi8:  Ikduckmkntb  of  Officsb.  When  from  the 
eroes-ezamination  of  an  officer  it  appears  that  he  held  ont  in* 
dacements  to  the  accnsed  to  confess,  a  confession  thereafter  made 
to  him  is  not  admissible  in  eyidenoe. 

Ebbob  to  the  district  court  for  Douglas  county.    Tried 
below  before  Clabksok,  J. 

John  P.  DaviSy  for  plaintiff  in  error,  cited :   Wharton, 
Criminal  Evidence,  sees.  623,  626,  632,  673,  862. 
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Oeorge  H.  Hastings,  Attorney  Oeneral,  contraj  cited, 
as  to  the  constituents  of  larceny:  Maxwell's  Crim.  Proc., 
.{60;  1  Bishop's  Crim.  Law,  567;  2  Id.,  758  and  note  1; 
Chaplin  v.  I^e,  18  Neb.,  440;  Mead  v.  State,  25  Id.,  444 
As  to  the  confessions :  1  Roscoe,  Crim.  Ev.,  40,  42 ;  1  Phil., 
Ev.,  397;  Qmmonwealtk  v.  Galligan,  113  Mass.,  202; 
Smith  V.  State,  17  Neb.,  358 ;  State  v.  Orear,  29  Minn., 
221 ;  State  v.  Laliyer,  4  Id.,  277 ;  Priest  v.  State,  10  Neb., 
393;  Jones  v.  State,  13  Tex.,  168;  MeOalUmgh  v.  State,i» 
Ind.,  109 ;  Bay  v.  State,  50  Ala.,  104;  Anderson  v.  Slate, 
26  Neb.,  550. 

Maxwell,  J. 

The  plaintiff  in  error  was  informed  against  in  the  dis- 
trict court  of  Douglas  county  for  the  larceny  of  a  buggjr 
of  the  value  of  $75,  and  on  the  trial  found  guilty,  and 
sentenced  to  imprisonment  in  the  penitentiary  for  one  year. 

The  sole  question  in  this  court  is  the  sufficiency  of  the 
evidence  to  sustain  the  verdict  The  buggy,  it  seems,  was 
found  at  a  paint  shop  in  the  city  of  Omaha,  and  it  is 
claimed  the  plaintiff  in  error  took  the  buggy  there  to  be 
painted,  and  that  it  had  been  taken  feloniously  without 
the  owner's  consent. 

There  are  two  serious  objections  to  this  verdict  First: 
The  owner  of  the  buggy,  although  apparently  within  reach 
of  the  process  of  the  court,  was  not  called  as  a  witness. 
Her  son-in-law,  who  resides  with  her,  testifies  that  he  did 
not  give  his  consent,  and  very  freely  testifies  that  his 
mother-in-law  did  not.  She  was  within  reach  of  the  pro- 
cess of  the  court,  and  should  have  been  called  as  a  witness 
to  prove  her  non-consent 

The  rule  is  very  clearly  stated  in  note  183,  vol.  1 
Phillips  on  Ev.  (4th  Am.  Ed.)  A  conviction  of  larceny 
ought  not  to  be  permitted  or  sustained  unless  it  appears 
that  the  property  was  taken  without  the  consent  of  the 
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owner,  and  the  owner  himself  should  be  called,  particu- 
larly in  a  case  like  that  under  consideration,  when  the  acts 
complained  of  may  be  consistent  with  the  utmost  good 
faith.  There  is  a  failure  of  proof  therefore  on  this  point. 
Second — The  chief  of  police  of  the  city  of  Omaha  was 
called  as  a  witness,  and  on  his  direct  examination  testi- 
fies in  substance  that  the  plaintiff  in  error  confessed  to  him 
and  that  he  offered  no  inducements  to  secure  such  oonfes* 
sion.  On  cross-examination,  however,  he  in  effect  admits 
that  he  did  hold  out  such  inducements,  and  his  testimony 
is  clearly  inadmissible,  as  also  that  of  Mr.  Cusick  the 
policeman. 

There  is  not  sufficient  evidence  to  support  the  verdict 
and  the  judgment  is  reversed  and  a  new  trial  awarded. 


Bevebsed  and  bemanded. 


Thb  other  judges  concur. 


J.  T.  BoBiNSON  Notion  Co.  v.  Obmsby  &  Swayzeb. 

[FiLBD  JANUABT  4,  1892.] 

Attachment :  Grounds.  One  A,  who  was  engaged  in  the  mercao* 
tUe  bnaineas,  being  considerably  indebted  for  goods,  traded  his 
atock,  which  was  worth  abont  92,000,  for  wild  land  of  qnestion- 
able  Talne  and  incumbered,  whereapon  a  creditor  to  whom  he 
was  indebted  for  goods  attached  the  stock.  Seldj  That  suffi- 
cient canse  was  shown  for  an  attachment  and  that  the  district 
court  erred  in  discharging  it 

Errob  to  the  district  court  for  Butler  county.     Tried 
below  before  Marshall,  J. 

J.  H,  Orimm,  W.  E.  Bauer ^  and  Steele  Broe.,  for  plaintiff 
in  error. 
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MaU.  Miller^  and  E.  R.  Dean,  oontrct. 

Maxwell^  J. 

On  the  2d  day  of  March,  1889,  plaintiff  in  error  com- 
menoed  an  action  in  the  district  coart  of  Batler  county 
against  the  defendants  to  recover  the  sum  of  $487.33  for 
goods  and  merchandise  sold  and  delivered  to  defendants, 
who  were  then  engaged  in  the  mercantile  business  in 
Dwight,  Nebraska.  On  the  same  day  an  attachment  was 
issued  against  the  property  of  defendants  in  said  case  oa 
the  ground  that  they  had  disposed  of  their  property  with 
intent  to  defraud  their  creditors.  And  on  the  6th  day  of 
March,  1889,  the  sheriff  attached  the  stock  of  goods  and 
merchandise  as  belonging  to  defendiints  and  of  the  value 
of  $-^ . 

The  defendants  moved  to  dissolve  said  attachment  for 
the  reason  that  the  statements  made  in  the  affidavit  there- 
for were  untrue.  The  motion  was  submitted  to  the  court 
on  affidavits  and  documentary  evidence  contained  in  the 
record.  The  court  sustained  said  motion  and  dissolved  the 
attachment 

The  record  also  shows  that  subsequent  to  plainti£&'  at- 
tachment, to-wit,  on  the  7th  and  8th  days  of  March  1889, 
actions  were  commenced  and  attachments  levied  on  this 
same  stock  of  goods  and  merchandise  by  the  Consolidated 
Coffee  Company,  H.  T.  Clarke  Drug  Co.,  E.  M.  Smith, 
and  Sprick  &  Rigget,  said  attachments  being  issued  on 
the  same  grounds  as  the  attachment  of  this  plaintiff. 
All  of  said  attachments  were  prosecuted  to  judgment  and 
said  stock  ot  goods  and  merchandise  ordered  sold  to  sat- 
isfy their  claims,  without  objection  on  the  part  of  de- 
fendants. 

It  further  appears  from  the  records  that  on  February 
27,  1889,  just  prior  to  this  attachment,  while  defendants 
owed  large  sums  of  mouey,  George  Ormsby  traded  the 
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stock  of  goods  to  Adelbert  Birdsall,  a  brother-in-law  of 
defendant  living  with  the  said  George  Ormsby,  and  re- 
ceived in  consideration  therefor  160  acres  of  uncultivated 
land  in  Holt  county,  Nebraska,  without  any  improvements 
thereon,  said  land  being  mortgaged  for  $400  and  taken 
subject  to  the  mortgage. 

The  stock  of  goods  was  worth  about  $2,000,  and  appar- 
ently largely  purchased  on  credit.  This  stock  thus  pur- 
chased the  debtor  claims  that  he  had  the  right  to  trade  off 
for  unproductive  property  of  doubtful  value,  and  that  by 
doing  so  he  would  not  be  hindering  and  delaying,  if  not 
defrauding,  his  creditors.  No  doubt  there  are  cases  where 
a  person  heavily  indebted  may  trade  productive  property 
or  property  readily  convertible  into  money  for  non-pro- 
ductive property,  and  there  be  no  ground  for  charging  him 
with  attempting  to  delay  or  defraud  his  creditors.  Each 
case  must  be  determined  by  its  own  circumstances,  but  it  is 
very  evident  that  the  owner  of  a  stock  of  goods  purchased 
with  the  understanding,  implied  at  least,  that  he  would 
act  in  good  faith  with  his  creditors,  and  if  need  be  apply 
his  properfy  to  the  payment  of  his  debts,  cannot,  without 
the  consent  of  his  creditors,  dispose  of  such  goods  for  in- 
cumbered and  unproductive  property  which  is  practically 
unsalable,  and  under  the  most  &vorable  circumstances 
would  greatly  delay  the  collection  of  the  debt.  If  such 
transactions  were  sustained,  it  would  result  in  most  cases  in 
defrauding  creditors.  The  whole  credit  system  rests  upon 
the  presumed  honesty  and  integrity  of  those  purchasing  on 
credit.  The  law  requires  a  debtor  to  hold  all  property  not 
exempt  ready  to  be  applied  to  any  legal  demand. 

From  the  first  this  court  has,  as  far  as  possible,  enforced 
the  rule  that  a  debtor  apply  his  property  in  payment  of 
his  debts.  Thus,  in  Rogers  v,  Jones,  1  Neb.,  417,  it  was 
held  that  it  would  open  a  wide  door  to  fraud  to  permit 
an  insolvent  to  convert  his  property  into  notes  payable 
to  a  friend^  and  that  a  creditor's  bill  would  lie  to  reach 
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the  friend.  In  that  case  Jones,  being  insolvent,  sold  bis 
stock  to  Ford  for  the  agreed  price  of  $4,100,  taking  his 
notes  therefor,  payable  in  six,  twelve,  eighteen  and  twenty- 
four  months — the  transaction  concealed  from  the  creditors. 
The  transaction  was  held  fraudulent  as  to  creditors.  So 
here  the  debtor,  being  in  straitened  circumstances,  disposed 
of  his  goods  in  such  a  way  as  to  greatly  delay,  if  not 
wholly  defeat,  his  creditors.  On  his  own  showing,  there 
was  sufficient  cause  for  an  attachment. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 


Revebsed  and  behanded. 


The  other  judges  concur. 


Dwelling  House  Ins.  Co.  v.  Samuel  Weikel. 

'»  454  [Filed  Januabt  4, 18W.] 

Insuranoe :  Appligatiok:  Waiver.  In  ad  action  on  a  policj  of 
insnranoe  the  testimony  tended  to  show  that  the  application  wai 
filled  out  bj  the  company's  agent  who  solicited  the  risk;  that 
the  insured  was  unable  to  read  and  not  accustomed  to  transacting 
much  business;  that  some  of  the  answers  in  the  application 
were  untrue,  but  there  was'a  conflict  in  the  testimony  as  to  their 
being  read  to  the  insured  before  the  application  was  signed.  It 
also  appeared  that  after  the  loss  the  company  sent  an  adynsting 
agent  who  estimated  the  loss  at  a  specified  sum,  for  which  sum 
a  draft  was  sent  to  the  insured  in  fuU  of  all  demands,  which  be 
refused  to  receiTO.  Held,  That  the  testimony  supported  the 
Tcrdict  and  that  the  company  was  liable  Ibr  the  leas. 

Erbob  to  the  district  court  for  Cuming  county.    Tried 
below  before  Powebs,  J. 
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Uriah  Bruner^  for  plaintiff  in  error,  cited :  Davis  v» 
Ndigh,  7  Neb.,  84,  88;  Altschuler  v.  Algaza,  16  Id.,  631, 
632;  Engster  v.  State,  11  Id.,  642;  Treadway  v.Ina.  Oo.j 
29  Conn.,  69;  State  Ins.  Co.  v.  Jordan,  24  Neb.,  368; 
Staie  Ins,  Oo.  v.  Shreok,  27  Id.,  627 ;  Reynolds  v.  Ins.  Co., 
34  Md.,  280;  Greenl.,  Ev.,  560;  Lee  v.  Ins.  Co,,  44  N.  W. 
Eep.  [la.],  683. 

J.  F.  Loschy  contra,  cited :  Oannon  v.  Ins.  Co.,  UN.  W. 
Rep.  [Wis.],  1 1 ;  Alexander  v.  Ins.  Co.,  2  Hun  [N.  Y.], 
665 ;  Gans  v.  Ins.  Co.,  43  Wis.,  109 ;  Goodmn  v.  Ins.  Co., 
73  N.  Y.,  492 ;  OontinentcU  Ins.  Co.  v.  Lippold,  3  Neb., 
391 ;  Susquehanna  Mut.  Fire  Ins.  Co.  v.  Ousiek,  19  Am. 
Law  Rev.,  666;  16  W.  N.  C.  [Pa.],  133;  Stone  v.  Ins. 
Co.,  28  N.  W.  Rep.  [la.],  47 ;  Rowley  v:  Ins.  Co.,  36  N. 
Y.,  560 ;  Owens  v.  Ins.  Co.,  66  Id.,  666 ;  State  Ins.  Co. 
V.  Shreck,  27  Neb.,  627 ;  Diehlman  v.  Ins.  Co.,  78  Mich., 
141 ;  Phoenix  Ins.  Co.  v.  Bamd,  16  Neb.,  90. 

Maxwell,  J. 

The  defendant  in  error  commenced  an  action  against  the 
Dwelling  House  Insurance  Company  of  Boston,  Mass.,  to 
recover  for  an  alleged  loss  under  a  policy  issued  by  said 
insurance  company  to  said  Weikel.  The  policy  was  writ- 
ten for  five  years  from  December  11,  1886,  and  covered 
the  following  described  property  as  being  on  lot  4,  in  block 
29,  in  West  Point,  Cuming  county.  Neb.,  viz.:  Frame 
dwelling  house,  insured  for  $400 ;  household  furniture, 
for  $100;  beds  and  bedding,  for  $30;  wearing  apparel, 
for  $100;  sewing  machine  for  $36;  frame  barn,  No.  2, 
with  foundation  and  sheds  adjoining,  situate  100  feet  from 
dwelling  house,  for  $100;  farming  implements  while  on 
premises,  for  $168;  wagon  and  harness  while  on  premises, 
for  $80;  horses  and  mules  not  to  exceed  $100  on  each 
while  on  the  farm  of  the  insured. 
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The  iDsuranoe  company  in  its  answer  denies  each  and 
every  allegation  of  said  petition^  except  that  the  property 
covered  by  said  policy  was  situate  on  the  south  twenty-two 
feet  of  lot  4,  in  block  29,  in  West  Point,  Cuming  oouoty, 
Nebraska;  that  the  property  described  was  destroyed  by 
fire  November  14,  1887,  and  that  Mr.  Weikel  gave  notice 
of  said  alleged  loss  in  February,  1888,  and  allied  that 
said  policy  was  given  upon  the  written  application  of  Mr. 
Weikel;  that  said  application  by  the  terms  of  the  policy 
was  made  part  thereof,  and  the  representations  therein 
contained  were  warranties  on  the  part  of  the  assured;  that 
Mr.  Weikel  did  not  own  said  lot  4,  or  any  part  thereof,  at 
the  time  of  the  issuance  of  said  policy,  and  that  said  prem- 
ises and  the  personal  property  were  incumbered  by  various 
mortgages,  mechaijics'  liens,  and  otherwise,  and  that  the 
value  of  said  farming  implements,  wagon,  harness,  horses, 
and  mules  altogether  did  not  exceed  $450;  that  on  De- 
cember 3,  1886,  said  plaintiff  mortgaged  said  premises  to 
Albert  Prucha  to  secure  the  payment  of  a  note  for  $125, 
payable  in  two  years  af\er  its  date,  which  mortgage  at  the 
date  of  said  application  and  ever  since  has  been  a  lien  upon 
said  premises;  that  said  mortgage  was  foreclosed  in  the 
district  court  of  Cuming  county  on  March  29,  1888,  and 
said  premises  were  by  decree  of  the  court  ordered  to  be 
sold  to  satisfy  said  mortgage  debt ;  that  on  December  11 
the  south  twenty-two  feet  of  said  lot  4  was  incumbered  as 
hereinl)efore  set  forth,  and  that  on  said  last  named  date  the 
legal  title  to  said  premises  was  in  the  plaintiff's  daughter 
Amelia,  and  so  remains;  that  on  January  12,  1887,  said 
plaintiff,  by  mortgage  deed,  duly  executed  and  reoonled, 
conveyed  the  said  south  twenty-two  feet  of  said  lot  to  one 
Edmund  Krause  to  secure  a  note  for  $110  due  and  payable 
October  12,  1887,  which  said  mortgage  debt  was  at  the 
time  of  the  fire,  and  still  is,  unpaid. 

That  on  January  24,  1887,  said  Edmund  Krause  filed  a 
mechanic's  lien  against  the  said  dwelling  house  for  the 
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sum  of  $127.17^  and  one  Alfred  Miller  also  filed  a  me- 
ohaniVs  lien  against  the  same  for  $28.75,  which  said  me- 
chanics' liens  remain  utipaid  and  were  and  are  valid  liens 
on  said  premises,  by  reason  of  each  and  all  of  which  said 
matters  and  things  said  policy  became,  and  is,  absolutely 
null  and  void;  that  on  December  12,  1884,  said  plaintifi^ 
mortgaged  to  one  A.  O.  Mogul  one  of  the  horses  included 
in  said  insurance  policy  and  which  was  burned  by  the  said 
fire,  to  secure  the  payment  of  a  note  of  that  date  for 
$71.31,  which  mortgage  debt  was  at  the  time  of  the  plaint- 
i^'s  application,  and  still  is,  unpaid;  that  on  August  23, 
1887,  said  plaintifiT  mortgaged  to  one  Rebecca  W.  T. 
Crowell  the  other  horse  that  was  burned  by  said  fire  and 
included  in  said  insurance  policy,  to  secure  the  payment  of 
a  note  for  $38  which  at  the  time  of  said  fire  was  unpaid 
and  still  is  unpaid;  that  it  was  provided  in  and  by  said 
policy  'Hhat  if  the  property  thereby  insured,  or  any  part 
thereof,  shall  be  sold,  conveyed,  incumbered  by  mortgage 
or  otherwise,  or  any  change  takes  place  in  the  title,  use, 
occupation,  or  possession  thereof,  whatever;  or  if  the  in- 
terest of  the  assured  in  said  property,  or  any  part  thereof,  now 
is,  or  shall  become  any  other  or  less  than  a  perfect,  legal,  and 
equitable  title  and  ownership,  free  from  all  liens  whatever, 
except  as  stated  in  writing  thereon,  or  if  the  buildings  or 
either  of  them  stand  on  leased  ground  or  land  of  which 
the  assured  has  not  a  perfect  title,  then,  and  in  every  such 
case,'  the  said  policy  shall  be  absolutely  void,'' 

That  it  is  provided  in  said  policy  that  any  attempt  to 
defraud  or  deceive  on  the  part  of  the  assured,  and  any  mis- 
representation in  the  proofs  or  examination  as  to  loss  or 
damage,  shall  forfeit  all  claims  under  said  policy;  that  the 
proofs  of  loss  mentioned  in  the  plaintiff's  petition,  as  hav- 
ing been  furnished  this  defendant  on  the  7th  day  of  Febru- 
ary, 1888,  «  *  *  concealed  the  condition  of  the  title 
to  said  premises  and  the  incumbrances  thereof,  and  by  stat- 
ing the  existence  of  one  of  said  incumbrances  only,  and 
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concealing  the  others  hereinbefore  set  forth,  sought  to  de- 
ceive the  defendant  and  misled  it  into  believing  that  there 
was  only  one  incumbrance  on  said  premises;  and  in  said 
proof  fisilsely  stated  that  said  property  was  owned  by  the 
assured^  all  of  which  was  done  with  the  intent  to  defraud 
and  deceive  said  defendent 

Mr.  Weikel  in  his  reply  admitted  that  he  mor^ged  said 
premises  to  one  Albert  Prucha  on  or  about  the  third  day 
of  December,  1885,  to  secure  the  payment  of  $126,  and 
that  said  mortgage  has  been  foreclosed  as  stated  in  defend- 
ant's answer;  and  admits  that  he  mortgaged  the  said  prem- 
ises to  one  Edmund  Krause  on  qr  about  the  12th  day  of  Jan- 
uary, 1887,  to  secure  the  payment  of  $110,  *  *  *  and 
admits  that  Alfred  Miller  filed  a  mechanic's  lien  against 
said  premises  for  $28.76^  a  part  of  which  remained  unpaid 
at  the  time  of  said  fire,  and  admits  that  he  gave  certain 
chattel  mortgages  on  a  portion  of  the  property  afterwards 
destroyed  by  fire  and  insured  by  said  defendant;  and  al- 
leged that  the  plaintiff^,  being  unable  to  read  and  believing 
that  said  application  contained  only  his  answers,  *  *  * 
signed  the  same,  but  allies  that  the  answers  to  the  ques- 
tions in  the  copy  of  the  said  application  attached  to  said 
answer  were  not  his  answers  to  questions  6,  6,  and  9 
therein. 

The  jury  found  for  the  plaintiff  and  assessed  his  dam- 
ages at  $317. 

The  testimony  tends  to  show  that  the  defendant  in  error 
is  unable  to  read ;  that  the  agent  of  the  plaintiff  in  error 
called  upon  him  and  solicited  the  insurance  upon  the  prop- 
erty in  question ;  that  such  agent  filled  out  the  application 
upon  actual  view  of  the  property. 

The  defendant  in  error  testifies  that  the  application  was 
not  read  to  him,  but  the  agent,  after  filling  the  same  oot^ 
ue(]^uested  him  to  sign  the  same,  which,  not  being  aware  of 
its  importance,  he  did. 

The  agent,  however,  testifies  that  he  wrote  down  the  an- 
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swers  of  the  defendant  in  error  as  they  were  given,  and  in 
effect  denies  the  defendant  in  error's  testimony. 

The  testimony  also  tends  to  show  that  there  was  no  in- 
tention to  defraud  the  insurance  company;  that  the  de- 
fendant in  error  is  comparatively  an  ignorant  man  and 
unaccustomed  to  doing  business,  and  he  seems  to  have 
placed  great  confidence  in  the  agent  of  the  plaintiff  in 
error,  with  whom  he  seems  to  have  been  acquainted. 

The  testimony  also  tends  to  show  that  after  the  fire  the 
plaintiff  in  error  sent  an  adjuster  to  examine  the  loss  and 
he  estimated  it  at  about  the  sum  of  $240,  and  a  draft  for 
that  amount  was  forwarded  to  the  defendant  in  error,  as 
payment  in  full.  This  the  defendant  in  error  refused  to 
receive,  and  thereupon  brought  this  action. 

From  the  foregoing  statement  it  is  evident  that  the 
equities  of  the  case  are  with  the  defendant  in  error  and  the 
verdict  is  not  excessive. 

An  insurance  company,  like  any  other  business  agency, 
must  act  in  good  faith  with  those  who  enter  into  contracts 
with  it,  and  it  is  not  the  business  of  courts  to  search  for 
pretexts  to  relieve  it  from  the  obligations  it  has  assumed. 
It  has  received  the  premium ;  it  is  but  justice  that  it  pay 
the  loss. 

The  judgment  is  clearly  right,  and  is 

Affirmed* 
The  other  judges  concur. 


46 
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Henbt  Baker  v.  City  op  Fairbury. 

[FiLBD  Januaby  4,  1892.] 

Oooupation  Tax:  Voluntaby  Paymxnt.  One  B.  took  oak  % 
lioenae  to  sell  malt,  spiritnooa,  aod  Tinoaa  liqaon  firom  the  dij 
of  F.,  for  which  he  paid  the  city  |500,  and  $500  occapation  tax. 
Thia  was  continned  for  three  jeara,  the  monej  being  paid  freelj 
and  witboat  qaeetion  each  year.  Afterwards  be  aoaght  to  re- 
cover back  the  money  paid  for  ooonpation  tax  upon  tbe  gronnd 
that  the  ordinance  had  not  been  lawfully  pasaed.  Meid^  That 
the  money  had  been  paid  Tolnntarily  and  tbe  court  woold  not 
inqnire  into  the  Talidity  of  the  ordinance. 

Error  to  the  district  oourt  for  Jefferson  countj.  Tried 
below  before  Morris^  J. 

John  SaxoTij  for  plaintiff^  in  error,  cited,  contending  that 
the  tax  was  illegal  and  could  be  recovered  back:  TorbiU  v, 
LouiBvilUy  4  S.  W,  Rep.  [Ky.],  346;  HqMer  v.  Oreenlee^ 
26  Am.  Dec.  [Ala.],  374;  Cotter  v.  Doty,  5  O.,  397;CiA. 
V,  Bryson,  16  Id.,  626;  Claflin  v^McDonough,  84  Am. 
Dea  [Mo.],  54,  and  notes;  Ligonier  v.  Ackermany  15  Id. 
[Ind.],  323;  Chandler  v.  Sanger,  19  Id.  [Mass.],  367-695; 
HUbom  V.  Bucknam,  57  Id.  [Me.],  816;  SSiate  ».  Gray^ 
23  Neb.,  369;  2  Dill.,  Corps.,  sec.  761 ;  4  Wait,  A.  A.  D., 
476;  Cobb  v.  Carter^  87  Am.  Dec  [Conn.],  178. 

E,  H.  HinahaiP,  contra,  cited :  4  Wait,  A.  &  D.,  480; 
Mutual  Life  Ins.  Co.  v.  Wager,  27  Barb.  [N.  Y.],  354; 
Peterborough  v.  Lancader,  14  N.  H.,  382 ;  West  v.  How- 
ton,  4  Harr.  [Del.],  170;  Buckmdl  v.  Story,  13  Am.  Dea 
[Cal.],  220;  Kraft  v.  Keokuk,  14  la.,  86;  Espy  v.  Fort 
Madison,  Id.,  226;  Lester  v.  BaUimore,  29  Md.,  415; 
Cooley,  Taxation  [2d  Ed.],  809;  Welton  v.  Metrick  Co., 
16  Neb.,  83;  Foster  v.  Fierce  Co.,  15  Id.,  48;  Bates  v. 
York  Co.,  Id.,  284;    Mays  v.  Gncinnati,  1  O.  St.,  268; 
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Burroughs,  Tax.,  266 ;  2  Dill.,  Mun.  Corp.  [3d  Ed.],  941 ; 
Detroit  v.  MasUn,  22  Am.  Dec.  [Mich.],  512-21. 

Maxwell,,  J. 

A  demurrer  to  the  petition  was  sustained  in  the  court 
below  and  the  action  dismissed.     The  petition  is  as  follows : 

'^Said  defendant  is  a  city  of  the  second  class,  duly  or- 
ganized under  the  laws  of  Nebraska,  being  divided  into 
two  wards  only,  and  whose  council  is  composed  of  two 
councilmeu,  elected  as  such  from  each  ward,  and  no  more; 
and  having  less  than  6,000  inhabitants,  and  was  so  at  all 
of  the  times  hereinafter  mentioned. 

*'2d.  That  on  or  about  the  1st  day  of  May,  1887,  the 
said  plaintiff  was  about  to  engage  in  the  business  of  vend- 
ing malt,  spirituous,  and  vinous  liquors  within  said  city, 
and  thereupon  made  application  to  the  mayor  and  council 
of  said  city  for  a  license  for  such  business,  and  gave  his 
bond  and  in  all  respects  complied  with  the  laws  of  tlie 
state  and  the  ordinances  of  said  city  in  order  to  obtain  the 
same,  and  also  paid  into  the  treasury  of  said  city  the  sum 
of  $500  therefor  as  he  was  required  to  do,  and  was  there- 
upon granted  such  license  by  said  mayor  and  council. 

''3d.  That  at  the  time  when  said  license  was  so  granted 
to  him,  and  after  he  had  so  paid  said  $500,  but  before  said 
license  was  issued  and  delivered  to  him,  the  said  mayor  and 
council  of  said  city  then  and  there  claimed  and  represented 
to  plaintiff  that  there  was  then  in  force  a  certain  other  or- 
dinance of  said  city,  known  as  'Ordinance  No.  41,'  which 
imposed  and  required  plaintiff  to  pay  for  and  take  out  a 
second  and  further  license  known  and  called  an  occupation 
license,  the  charge  or  fee  for  which  was  also  fixed  at  the 
sum  of  $500,  and  then  and  there  demanded  and  required  of 
plaintiff  the  payment  of  said  sum  of  $500  before  said  first 
mentioned  license  would  be  issued  to  him.  And  he  avers 
that  said  mayor  thereupon  refused  to  issue  said  first  men- 
tioned license  or  to  refund  the  money  so  paid  in  therefor 
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unless  said  so-called  occupation  fee  was  also  paid  by  him. 
And  plaintiff  says  that  in  order  to  obtain  said  first  men- 
tioned license  and  to  save  himself  from  loss  of  said  $500 
so  paid  in,  and  to  avoid  an  arrest  of  his  person  for  attempt- 
ing to  carry  on  his  said  business  without  the  same,  he  was 
compelled  to  pay  and  did  pay  said  so-called  occnpation 
license  fee  of  $500.  Thereupon  said  mayor  did  issue  said 
first  mentioned  license,  but  none  other,  and  plaintiff  was 
then  permitted  to  carry  on  his  said  business  in  said  city 
during  said  year  ending  May  1,  16SS, 

*'4th.  That  afterwards,  to-wit,  on  or  about  the  first  day 
of  May,  1888,  he  again  applied  to  said  mayor  and  council 
of  said  city  for  license  to  sell  such  said  liquors  for  and  dur- 
ing the  then  ensuing  municipal  year,  and  filed  his  bond  and 
paid  into  the  treasury  of  said  city  the  sum  of  $500  there- 
for ;  and  such  license  was  thereupon  granted  to  him  by  said 
mayor  and  council. 

'^And  plaintiff  avers  that  said  mayor  and  council  there- 
upon again  claimed  and  represented  to  him  that  said  'Or- 
dinance No.  41  *  was  still  in  force  in  said  city,  and  that 
the  plaintiff  would  be  compelled  to  take  out  and  pay  for 
said  occupation  license  as  in  the  previous  year,  in  order  to 
obtain  said  first-mentioned  license.  And  he  further  says 
that  upon  the  demand  and  compulsions  and  reasons  as 
aforesaid  he  did  then  and  there  pay  into  the  treasury  of 
defendant  said  occupation  license  fee  or  charge  of  $500, 
and  that  thereupon  he  received  said  first-mentioned  license, 
but  none  other,  and  was  again  permitted  to  carry  on  his 
said  business  for  and  during  the  year  ending  May  1, 1889. 

^'5th.  That  afterwards,  to-wit,  on  or  about  the  1st  day 
of  May,  1889,  he  again  applied  to  said  mayor  and  council 
of  said  city  for  a  license  to  sell  such  said  liquors  for  and 
during  the  then  ensuing  municipal  year,  and  filed  his  bond 
and  paid  into  the  said  city  treasury  the  sum  of  $500  there- 
for, and  such  license  was  thereupon  granted  to  him  by  said 
mayor  and  council.     And  plaintiff  says  that   therenpnn 
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«aid  mayor  and  council  thereupon  again  claimed  and  repre- 
sented to  him  that  said  'Ordinance  No.  41/  of  aaid  city^ 
was  yet  in  full  force  and  effect,  and  that  he,  plaintiff, 
would  be  compelled  to  take  out  and  pay  for  said  occupa- 
tion license  as  in  the  two  previous  years,  in  order  to  obtain 
said  first-mentioned  liquor  license.  And  he  says  that  upon 
the  demand  and  compulsions  aforesaid  he  did  then  and 
there  pay  into  the  treasury  of  said  city  said  occupation 
license  fee  or  charge  of  $500,  and  that  he  thereupon  received 
from  said  mayor  said  first-mentioned  license,  but  none 
other,  and  was  again  permitted  to  carry  on  his  said  busi- 
ness in  said  city,  and  so  remaius  to  this  day. 

''6th.  That  although  he  was  so  compelled  and  required 
to  pay  to  defendant  said  occupation  license  fee  or  charge  of 
41500  for  and  during  each  of  said  years,  yet  said  mayor  has 
never  executed  nor  delivered  to  him  any  such  license,  and 
he  has  never  received  such  occupation  license  to  this  day 
for  any  of  said  years. 

'"  7th.  The  plaintiff  now  states  that  on  or  about  the  1st 
day  of  December,  1889,  and  long  since  said  sums  of  money 
were  so  exacted  from  him  by  said  defendant,  he  learned, 
4Uid  now  charges  the  fact  to  be,  that  said  pretenses  and  rep- 
resentations of  defendant  thai  there  is  or  was  in  force  in 
said  city  said  pretended  Ordinance  No.  41,  requiring  the 
payment  of  such  occupation  license  fee  upon  his  said  busi- 
ness, weoe  false;  that  said  so  called  Ordinance  No.  41  was 
not  at  any  of  said  times,  nor  during  any  of  said  years,  nor 
any  part  thereof,  so  in  force  or  existence  in  said  city ;  that 
said  Ordinance  No.  41,  although  duly  published  by  de- 
fendant, and  recorded  in  defendant's  ordinance  book,  was 
never,  ki  fact,  passed  or  enacted  by  the  council  of  said  city; 
that  at  the  time  when  said  proposed  'Ordinance  No.  41'  was 
beii^  considered  by  and  in  said  council,  and  not  upon  its 
passage,  to-wit,  April  25,  1887,  said  council  was  composed 
and  consisted  of  only  four  members  aforesaid,  and  that 
upon  the  'yeas'  and  'nays'  being  called  upon  the  question 
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of  its  passage,  only  two  of  said  ooancilmen  voted  'yea'  for 
its  passage,  and  two  of  them  voted  'nay'  against  its  pas- 
sage, and  the  adoption  of  said  ordinance  was  not  concurred 
in  by  a  majority  of  the  members  elected  to  said  council  as 
required  by  defendant's  charter  in  order  to  become  an  or- 
dinance of  said  city,  so  that  the  same  never  became  an 
ordinance,  as  said  mayor  and  council  well  knew.  But 
plaintiff  says,  and  further  charges  the  fact  to  be,  that  said 
mayor  and  said  two  councilmen  who  had  so  voted  'yea' 
for  the  passage  of 'said  'Ordinance  No.  41'  then  and  there 
wrongfully  and  unlawfully  conspiring  together  to  secure 
the  enactment  and  publication  thereof,  to  the  injury  and 
damage  of  plaintiff  and  others  engaged  in  the  same  business, 
did  then  and  there  aid,  counsel,  and  procure  said  mayor 
wrongfully  and  unlawfully  to  vote  upon  the  passage  of  said 
ordinance  '  yea '  with  them,  and  thereupon  to  declare  said 
ordinance  duly  carried  and  enacted,  and  to  cause  the  same 
deceitfully  to  be  published  and  recorded  as  a  valid  ordi- 
nance of  said  city,  all  of  which  was  done,  and  aaid  false 
and  deceitful  pretended  ordinance  was  thereupon  signed  by 
said  mayor,  and  falsely  and  deceitfully  sealed  with  the  seal 
of  said  city,  and  ordered  published,  and  was  so  published 
on  the  29th  day  of  April,  1887. 

^'8th.  And  plaintiff  further  states  that  said  false  and 
deceitful  pretended  'Ordinance  No.  41 '  has  ever  since  been 
kept  and  maintained  of  record  by  the  mayor  and  oouncil 
of  said  city,  and  wrongfully  enforeed  by  defendant  as  valid 
and  binding,  and  defendant's  marshal  and  policemen  in- 
structed and  required  to  enforce  the  same,  and  to  arrest 
any  and  all  persons  found  violating  its  provisions  or  car- 
rying on  such  business  without  having  paid  to  defendant 
the  license  fee  therein  and  thereby  enacted,  notwithstand- 
ing such  person  or  persons  may  have  paid  for  and  taken 
out  a  regular  license  to  sell  such  liquors  as  required  by 
the  laws  of  the  state.  And  this  plaintiff  was  so  as  afore- 
said wrongfully  and  deceitfully  compelled   by  said  de- 
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fendant  to  paj  into  the  treasury  said  suras  of  money  at 
the  time  mentioned^  to- wit:  On  or  about  May  1^  1887,  the 
sum  of  $500 ;  on  or  about  May  1, 1888,  the  sum  of  $500; 
and  on  or  about  May  1, 1889,  the  sum  of  $500;  in  all^  the 
sum  of  $1,500^  and  to  his  damage  $1^500^  with  interest  on 
each  of  said  payments  from  the  date  thereof. 

^*  The  plaintiff  therefore  prays  for  a  judgment  against  said 
dty  of  Fairbury  for  the  sum  of  $1,500,  with  interest  on 
$500  thereof  from  May  1, 1887,  at  seven  percent;  and  in- 
terest on  $500  thereof  from  May  1, 1888,  at  seven  per  cent; 
and  interest  on  $500  thereof  from  May  1,  1889,  at  seven 
per  cent,  and  his  costs." 

According  to  the  plaintiff's  own  statement  of  the  case, 
an  ordinance  was  passed  by  the  city  of  Fairbury,  which 
required  a  saloon-keeper  to  take  out  license  for  the  sale  of 
intoxicating  drinks  for  which  he  was  required  to  pay  $500, 
and  also  an  occupation  tax  of  $500  for  the  use  of  the  city* 

The  ordinance  under  which  the  latter  was  collected,  it  is 
claimed,  was  not  lawfully  enacted,  and  the  plaintiff's  whole 
case  hinges  upon  this  proposition.  It  is  unnecessary  to 
enter  upon  an  examination  of  the  question. 

The  plaintiff,  at  the  time  he  paid  the  money,  made  no 
objection  thereto,  but  paid  the  same  freely  and  voluntarily. 

The  mayor  and  council  had  authority  to  fix  the  amount 
of  license  at  such  sum  in  excess  of  $500  as  they  saw  fit. 
They  chose  to  fix  it  at  $1,000,  including  the  tax,  and  this 
sum,  so  far  as  appears,  the  plaintiff  paid  without  question. 
He  is  not  in  a  situation,  therefore^  to  recover  it  back.  The 
judgment  is  right,  and  ig 

Affirmed. 


The  other  judges  concur. 
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40    149 
40    7W| 

33    080 
48    858 


[Filed  Januabt  5, 1892.] 


33  «8u  1.  Judgment  on  FLe«ding8:  Dshial:  Waitbb.    On  amoliw 

"^  ^^  overniled,  «iid«r  aee.  440  of  tbe  Ciril  Code,  to  render  jndgment 

f  i^  !^  in  favor  of  the  party  bj  law  entitled  thereto  ondar  the  pleadlngi, 

38  685  though  a  Terdict  haa  been  rendered  adTereeljr,  and  the  parlj 

^  ^  anbeeqaentljr  anawen,  Joining  the  iasne  and  going  to  trial  on  the 

merita,  Mtf,  tiiat  the  party  thereby  waired  tb»  error  in  review 

in  thiaooart 

3.  Review:  Monov  fob  New  Trial  Nbobssabt.  Inanaetionat 
law,  to  leriew  erroia  on  the  trial,  they  moat  have  been  aa^gned 
aa  errora  on  a  motion  for  a  new  triaL  (Jfoaatn^  et  tU.  n.  Qut' 
ma^Aam,  21Neb.,28d.) 

3.  :  Pbbsumptions.     A  verdict  and  Judgment  will  not  be  aet 

aaide,  aa  unaupported,  when  all  the  evidence  anbmitted  to  the 
Jury  ia  not  preaerved  in  tbe  bill  of  exceptiona  brought  np  to  the 
aapreme  court,  the  preanmptaon  being  atrongly  in  ftvor  af  the 
regularity  of  proceed  tnga  in  the  conrt  below.  ((Toraeaa  Omettr 
Co.  e.  Palmer,  28  Neb.,  907. 

4.  :  Entbt  of  Judgment:  Disobbtion.    The  action  of  the 


diatrtet  court  in  eutering  Judgment  on  a  verdict  de  facta  oa  a 
trial,  in  the  face,  under  the  eyea,  and  tbe  recorded  minatos  of 
the  conrt,  held  to  be  wholly  within  ita  duty  and  judicial  diaoxe- 
tion,  independent  of  thejMMt/flusftmi  attdavita  of  joroia  mliaaoa- 
cur  red  in  the  verdict. 

Error  to  the  district  court  for  Webster  oountj.  Tried 
below  before  Gaslin,  J. 

J.  8.  Oilhamy  for  plaintiff  in  error* 

J.  L.  Kaley,  contra. 

Cobb,  Ch.  J. 

On  the  9th  day  of  October,  1886,  plaintiff  in  error,  A. 
n.  Becker,  brought  an  action  before  a  justice  of  the  peaoe 
on  two  promissory  notes,  one  dated  March  23,  1886,  for 
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$20,  one  dated  March  15,  1886,  for  $130,  each  bearing 
interest  at  ten  per  cent  from  date,  and  each  due  October  1, 
1886. 

Defendant  adjourned  the  cause  hy  his  affidavit  twice. 
On  the  14th  of  December,  on  the  demand  of  plaintiff,  de- 
fendant filed  his  set-off,  and  trial  was  had  to  the  justice. 
The  setroff  was  as  follows: 

'^  Comes  now  the  said  defendant,  and  for  answer  herein 
says  that  he  admits  the  execution  and  delivery  and  his  in- 
debtedness on  the  two  notes  sued  on  herein. 

'^  For  further  answer  herein  said  defendant  says  that  on 
the  13th  day  of  January,  1883,  Silas  M.  Milligan  and 
Mrs.  H.  A.  Milligan  were  indebted  to  said  defendant  in 
the  sum  of  $240.  At  the  request  of  said  plaintiff,  and  by 
consent  of  said  defendant,  they,  the  said  Milligans,  made, 
executed,  and  delivered  to  said  plaintiff  their  two  certain 
joint  promissory  notes  of  that  date  aggregating  the  sum 
of  $240,  with  ten  per  cent  interest  thereon  from  the  date 
thereof,  which,  by  the  express  agreement  between  said 
plaintiff  and  defendant,  was  to  be  applied  as  payment  on 
the  debt  then  due  from  said  defendant  to  said  plaintiff. 
Defendant  avers  that  said  plaintiff  failed  and  refused,  and 
still  fails  and  refuses,  to  give  said  defendant  credit  for  said 
$240,  or  any  part  thereof,  or  to  pay  the  same. 

"Defendant  says  that  he  is  not  indebted  to  said  plaintiff 
in  any  sum  whatever,  but  that  on  the  contrary  the  aajd 
plaintiff  is  now  indebted  to  said  defendant  the  difference 
between  said  $240  with  interest  from  said  13th  day  of 
January,  1883,  and  the  sum  of  $140  with  interest  thereon 
from  March  15, 1886,  at  ten  per  cent,  to- wit,  the  sum  of 
$184  with  interest  thereon  from  September,  18,  1882,  for 
which  last  named  sum,  with  interest  thereon  as  aforesaid, 
defendant  prays  judgment  against  said  plaintiff  and  costs 
of. suit.'' 

The  plaintiff  replied,  admitting  the  making  of  the  notes 
by  Milligan  and  that  they  were  by  agreement  to  be  credited 
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as  payments  when  paid  on  defendant's  indebtedness  then 
existing  in  behalf  of  plaintiff;  that  the  proceeds  of  said 
notes  were  duly  credited  on  the  indebtedness,  and  the  de- 
fendant received  the  benefit  of  the  notes,  which  were  used  to 
extinguish  an  amount  of  indebtedness  existing  in  favor  of 
plaintiff  equal  to  the  amount  of  the  notes.  That  on  Jan- 
uary 13,  1883,  plaintiff  and  defendant  had  a  full  and  final 
settlement  of  all  the  matters  between  them,  including  ail 
the  indebtedness  before  that  time  owing  to  plaintiff  by 
defendant,  and  all  the  payments  and  credits  made  thereon 
by  defendant,  including  the  Milligan  notes;  that  plaintiff 
thereupon  turned  over  to  defendant  every  claim  or  note 
then  held  by  him  against  defendant  as  fully  paid,  and 
claimed  to  hold  no  further  charge  or  demand  against  him 
by  reason  of  anything  prior  to  the  settlement. 

On  December  15,  1886,  the  justice  found  that  there  was 
due  the  plaintiff  from  the  defendant  on  the  notes  sued  on 
$149.33  as  principal  and  interest,  and  that  on  the  defend- 
ant's set-off  there  is  nothing  due,  and  gave  judgment  for  the 
plaintiff  for  the  amount  found  due  and  costs  $2.80,  with  in- 
terest on  the  judgment  at  the  rate  of  ten  per  cent  From 
this  judgment  the  defendant  appealed.  His  answer  in  the 
district  court  only  differed  from  that  set  out,  by  asking 
judgment  for  $240  with  interest  from  January  13,  1883. 
To  this  the  plaintiff  replied  that  he  had  credited  the  notes 
on  the  indebtedness  of  1883,  and  since  then  had  claimed 
nothing  by  reason  of  the  transactions  of  that  year. 

On  January  12,  1888,  there  was  a  trial  to  a  jury  with 
verdict  for  defendant  of  one  dollar.  The  plaintiff  moved 
the  court,  notwithstanding  the  verdict,  for  judgment  for 
the  amount  of  the  notes,  for  the  reason  that  on  the  plead- 
ings he  was  entitled  to  judgment  in  law.  This  motion  was 
overruled  and  exception  taken. 

The  plaintiff  again  moved  for  a  new  trial,  which- was 
granted,  with  judgment  for  defendant's  costs,  taxed  at 
$21.76.  The  defendant  put  in  an  amendment  to  his 
answer. 


Vol.  33]         JANUARY  TERM,  1892.  683 


Becker  ▼.  SlmondB. 


The  amended  answer  specifies  the  debt  of  Simonds  to 
Becker  in  1883  as  a.  note  for  $406.60,  and  makes  the  same 
allegations  as  in  the  two  former,  then  adds :  '^  Defendant 
further  says  that  having  been  misled  by  the  false  and 
fraudulent  representations  of  plaintiff  he  was  induced  to 
and  did  through  mistake  pay  the  full  amount  of  the  said 
$406.60  note  to  plaintiff  in  money,  by  reason  whereof  he 
overpaid  the  same  in  a  sum  equal  to  the  full  amount  of 
the  said  Milligan  notes.  That  after  defendant  had  paid 
and  obtained  possession  of  said  $406.60  he  discovered  his 
mistake,  whereupon  he  demanded  of  plaintiff  repayment 
of  the  sum  aforesaid  overpaid,  which  plaintiff  then  and 
there  refused  and  still  refuses  to  pay,  or  any  part  thereof.'^ 

The  plaintiff's  motion  to  strike  the  amended  answer 
from  the  files  was  overruled,  and  the  plaintiff  filed  his 
amended  reply :  '^ Admitting  the  making  of  the  Milligan 
notes  to  him,  and  that  he  was  to  give  defendant  credit 
therefor  on  the  indebtedness  then  existing  by  defendant, 
bnt  denies  that  they  were  to  be  credited  on  the  $406.60 
note  alone,  bnt  were  to  be  credited  on  any  and  all  notes 
and  indebtedness  then  owing  by  defendant  to  plaintiff; 
that  said  notes  were  so  credited  and  that  the  defendant  re- 
ceived the  full  benefit  thereof  to  extinguish  an  amount  of 
indebtedness  equal  to  tlie  amount  of  the  notes. 

'^  That  on  January  13,  1883,  he  had  a  full  and  com- 
plete settlement  of  all  matters  with  defendant,  including 
all  the  indebtedness  owing  to  him,  and  all  the  payments 
and  credits  made  by  defendant,  including  the  Milligan 
notes;  that  he  then  turned  over  to  defendant  each  and  all 
of  every  claim  and  note  then  held  by  him  against  defend- 
ant as  fully  paid,  and  claimed  to  hold  no  further  demands 
i^inst  him  by  reason  of  anything  preceding  said  settle- 
ment." 

On  April  12, 1888,  there  was  a  trial  to  a  jury  with  ver- 
dict for  the  defendant  of  $196,  of  which  sum  the  defendant 
enters  a  remittitur  of  $37.     The  plaintiff's  motion  for  a 
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new  trial  was  overruled  and  judgment  entoed  for  $159 
and  coats  of  suit,  and  ezoeptions  taken. 

It  also  appears  of  reoord  that  the  journal  entiy  of  the 
verdict  was  in  accordance  with  the  separate  copy  of  the 
verdict  for  $1.96  until  November  24,  1888,  while  the 
judge's  minutes  show  a  verdict  for  $196  and  judgment  for 
$169.  On  said  date  the  defendant  moved  to  correct  the 
record,  and  the  journal  entry  was  changed  upon  evidence 
by  striking  out  the  period  between  the  figures  one  and  nine 
by  direction  of  the  court 

The  plaintiiF  assigns  as  error : 

1.  In  overruling  the  plaintiff's  motion  for  judgment  on 
the  pleadings,  notwithstanding  the  verdict  on  the  first  trial. 

2.  In  overruling  plaintiff's  motion  to  strike  out  defend- 
ant's amended  answer. 

3.  The  defendant's  answer  does  not  state  a  eet-off. 

4.  The  verdict  is  not  sustained  by  sufficient  evidence. 
6.  In  overruling  the  motion  for  a  new  trial. 

6.  In  changing  the  record  of  the  judgment  after  the  rul- 
ing on  a  motion  for  a  new  trial,  and  after  the  term  of 
court,  and  aft«r  the  filing  of  the  supersedeas  bond  in  tMs 
case. 

In  support  of  the  first  assignment,  the  plaintiff  in  error 
cites  section  440  of  the  Civil  Code,  that  **  Where,  opoa 
statements  in  the  pleadings,  one  party  is  entitled  by  law  to 
judgment  in  his  favor,  judgment  shall  be  so  rendered  by 
the  court  though  a  verdict  has  been  found  against  sudi 
party."  To  this  provision  there  has  been  estaUiriieda 
limitation  where  the  party,  as  in  this  case,  after  motion 
and' waiving  demurrer,  answers  over  and  goes  to  trial  on 
the  merits  of  the  issue  whidi  he  has  elected  to  join,  Im 
waives  the  error  on  the  overruling  of  motion  or  demurrer. 
Nor  was  this  error  assigned  in  the  court  below  on  the  Mo- 
tion for  a  new  trial,  21  Neb.,  288.  {PatHnger  v.  Omrrmmj 
3  Neb.,  221 ;  Tomer  u  Denmawre^  8  Id.,  384;  HctrratA 
Uhl  V.  Gray,  10  Id.,  186.) 
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As  to  the  second  and  third  assignments,  the  amended 
answer  of  the  defendant,  whether  stating  a  set-off  or  ooun- 
ter-claim,  or  whether  for  money  by  mistake  in  fact  paid  by 
defendant  in  the  transactions  involved  in  the  plaintiff's 
cause  of  action,  is  not  deemed  to  have  been  reversible  error. 
The  court  in  its  proper  discretion  overruled  the  motion  to 
strike  it  out,  and  the  plaintiff  elected  to  join  issue  on  a 
trial  of  merits.  * 

The  first,  second,  and  third  assignments  are  therefore 
overruled. 

As  to  the  fourth  assignment,  that  '^the  verdict  is  not 
sustained  by  sufficient  evidence,"  it  does  not  appear  from 
the  reeord  that  other  testimony  than  that  of  the  parties  to 
the  action  is  preserved  in  the  bill  of  exceptions,  but  that 
the  notes  shown  in  evidence,  as  exhibits  to  the  defendant's 
testimony,  were  not  preserved  as  a  part  of  the  evidence. 
The  testimony  of  the  parties,  though  sharply  conflicting, 
was  such  as  to  convince  the  jury,  who  heard  all  the  evi- 
dence, of  the  credibility  as  well  as  sufficiency  of  the  de- 
fendant's evidence  in  support  of  the  verdict. 

It  has  been  held  that  ''A  verdict  of  a  jury  and  judgment 
will  not  be  set  aside,  as  unsupported,  when  the  bill  of  .ex- 
ceptions shows  that  all  the  evidence  submitted  to  the  jury 
is  not  brought  up,  all  presumptions  being  in  favor  of  the 
regularity  of  proceedings  in  the  district  court.''  {Oameau 
Cracker  Co.  v.  Palmer,  28  Neb.,  307.) 

The  fourth  and  fifth  assignments  are  overruled. 

The  sixth  assignment  is  that  of  error  of  the  court  in 
changing  the  record  of  the  judgment  from  that  entered  by 
the  clerk  subsequent  to  the  motion  for  new  trial,  and  to 
the  term  of  court  at  which  the  judgment  was  entered,  *and 
to  the  filing  of  the  supersedeas  bond. 

This  action  of  the  court  in  entering  judgment  on  the 
verdict  de  facto  on  a  trial,  in  the  face,  under  the  eyes,  and 
the  written  miniites  of  the  court,  was  wholly  within  its 
judicial  duty  and  discretion,  and  was  not  dependent  on  the 
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pogtfadum  affidavits  of  jurors  who  rendered  the  verdict 
The  judgment  of  the  district  court  is 

Affiriced. 


The  other  judges  concur. 


The  Sinqer  MANUFAcruBiNa  Oo.  v.  H.  P.  Dunhah. 

[FiLBD  January  5, 1802.] 

1.  Beplevin4  Judomknt  Must  Bb  Altbrnatttb.  In  repleTin, 
where  a  Terdiot  is  retnrDed  in  fATor  of  tbo  defendant^  the  Jad^- 
meni  mast  be  for  m  retnrn  of  the  property,  or  the  Talae  thereof 
in  CAse  a  return  cannot  be  had,  or  the  valae  of  the  possession  of 
the  same,  and  for  damages  for  withholding  the  property,  and 
costs  of  snit  {Booker  e.  ffammOi^  7  Neb.,  231.) 

%  ;.  .    The  provision  of  statnte  requiring  snch  judg- 

ment to  be  in  the  alternative  is  mandatory,  {Id.) 

Error  to  the  district  court  for  Buffalo  county.  Tried 
below  before  Hamer,  J. 

Marston  &  NeviuSf  for  plaintiff  in  error. 

A.  H.  Connor^  and  Stewart  A  Row,  oonbxu 

Cobb,  Ch.  J. 

The  plaintiff  in  error  brought  its  action  in  replevin 
against  the  defendant  on  May  21,  1888,  allying  owner- 
ship and  right  of  possession  to  Singer  sewing  machine  No. 
7,2R8,962,  style  of  I.  R  B.  W.  D.  C,  and  that  defendant 
wrongfully  detains  the  same,  asking  judgment  for  tiie  title 
and  possession  and  for  costs. 

The  defendant  ans\yered  denying  the  allegations  of  the 
plaintiff,  and  setting  up  that  the  machine  was  im|)erfect; 
that  it  would  not  perform  the  work  represented  by  the 
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plaintiff's  agent^  J.  N.  Jenkins^  as  an  inducement  to  de- 
fendant to  purchase  the  same :  that  it  was  perfect  in  all 
respects  and  would  perform  any  work  intended  to  be  done 
and  performed  by  any  perfect  machine,  and  was  of  the 
value  of  $85^  warranting  the  same  accordingly,  upon  which 
defendant  relied,  not  having  tried  the  machine,  and  upon 
which  representations  and  warranty  defendant  executed  the 
contract  of  purchase  to  the  plaintiff;  and  avers  that  the 
machine  was  not  perfect  and  would  not  perform  the  work 
as  represented,  and  was  not  of  the  value  of  $85,  or  any 
other  sum,  by  reason  of  which  there  was  and  is  no  consid- 
eration for  said  contract. 

The  defendant  further  set  up  her  counter-claim  that  af- 
ter making  the  contract  she  paid  the  plaintiff  $25,  as  fol- 
lows: $15,  the  value  of  her  old  sewing  machine,  and  $10 
in  cash,  which,  the  plaintiff  retains,  to  her  damage  $25; 
that  by  reason  of  the  false  representations  of  the  plaintiff 
she  was  induced  to  part  with  her  old  machine,  and  has 
been  without  the  use  of  one  by  reason  of  the  worthlessness 
of  the  one  purchased,  and  in  controversy,  for  more  than 
thirteen  months,  to  her  damage  $5  monthly,  amounting  to 
$65^  and  to  her  full  damages  in  the  premises  $90,  for  which 
she  asks  judgment. 

The  plaintiff's  motion  to  strike  from  the  answer  the  de- 
fendant's allegations  as  to  the  imperfection  of  the  machine 
was  overruled,  and  that  to  strike  out  the  answer  setting  up 
a  counter-claim  was  sustained. 

There  was  a  trial  to  a  jury  June'  13,  1889,  with  a  ver- 
dict that  the  right  of  possession  of  the  property  at  the  be- 
ginning of  the  action  was  in  defendant,  and  the  value  of 
her  right  $25,  with  damages  for  detention  at  10  cents. 

The  plaintiff's  motion  for  a  new  trial  was  overruled  and 
judgment  entered  on  the  verdict,  with  exceptions  of  record. 
Errors  are  assigned  as  follows : 

1.  The  verdict  is  contrary  to  the  law  and  evidence. 

2.  It  is  not  sustained  by  sufficient  evidence. 
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5.  Id  admitting  improper  evidence  for  the  defendant  as 
to  the  quality  of  the  machine  in  controversy. 

4.  In  giving  instructions  1,  2,  3,  of  the  court's  own 
motion. 

6.  In  refusing  instructions  2,  3,  4,  asked  by  plaintiff. 

6.  In  excluding  proper  evidence  offered  by  plaintiff. 

7.  And  giving  instructions  inconsistent  with  eadi  othtf. 

8.  And  in  overruling  the  motion  for  a  new  trial. 

The  cause  having  been  brought  to  this  court  on  error  by 
the  plaintiff,  the  defendant  on  the  6th  day  of  May,  1890, 
made  and  filed  a  motion  reciting  that  the  transcript  of  the 
proceedings  filed  with  the  petition  in  error  shows  that  the 
judgment  of  the  lower  court,  which  was  duly  rendered  on 
the  verdict,  was  informally  and  defectively  entered  by  the 
clerk  of  said  lower  court  in  the  journal  thereof,  by  reason 
of  which  no  final  judgment  appears  in  the  transcript,  and 
praying  that  reasonable  time  might  be  granted  by  this 
court  for  the  correction  of  said  judgment  entry  in  accord- 
ance with. the  facts,  and  that  defendant  be  allowed  to  file 
herein   a  certified   copy  of  said  judgment   as  corrected. 
Whereupon  an  order  was,  on  the  7th  day  of  said  month, 
duly  entered  that  said  motion  be  sustained  upon  the  filing 
of  an  affidavit  in  support  of  said  motion,  etc. 

It  now  appears  that  no  affidavit  has  been  filed  in  the 
case,  nor  has  any  additional  transcript  or  paper  whatever 
been  filed  or  presented  in  the  case. 

I  here  copy  the  judgment  as  it  appears  in  the  record: 
''And  now  on  this  10th  day  of  September,  1889,  it  being 
the  second  day  of  said  term,  this  cause  came  on  for  hear- 
ing in  open  court  on  behalf  of  plaintiff,  this  was  called 
upon  hearing  the  application  for  a  new  trial,  it  was  over- 
ruled, to  which  ruling  the  plaintifls  excepts,  and  forty  days 
from  the  rising  of  the  court  are  allowed  for  the  plaintiff 
to  redpcc  its  bill  of  exceptions  to  writing.  Judgment  is 
therefore  rendered  on  the  verdict  for  defendant.''  To 
which  is  added,  "To  which  judgment  the  plaintiff  then 
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and  there  excepted  as  being  informal  and  wrong  and  wholij 
insufficient '^ 

I  also  copy  the  verdict:  "We,  the  jury,  being  duly  im- 
paneled and  sworn,  do  find  and  say  that  we  find  the  right 
of  possession  of  the  property  at  the  beginning  of  the  action 
was  in  the  defendant  and  the  value  of  her  right  of  posses- 
sion to  be  $25  and  assess  her  damages  for  plaintiff's  illegal 
detention  of  the  property  at  10  cents/' 

This  being  an  action  of  replevin  in  which  the  property 
had  been  delivered  to  the  plaintiff,  it  falls  within  the  pro- 
visions of  section  190  e^  seq.  of  the  Civil  Code.  Section  191 
provides  that  "  In  all  cases  when  the  property  has  been 
delivered  to  the  plaintiff,  where  the  jury  shall  find  upon 
issue  joined  for  the  defendant,  they  shall  also  find  whether 
the  defendant  had  the  right  of  property  or  the  right  of 
possession  only  at  the  commencement  of  the  suit ;  and  if 
they  find  either  in  his  favor,  they  shall  assess  such  dam- 
ages as  they  think  right  and  proper  for  the  defendant"; 
and  191a,  "The  judgment  in  the  cases  mentioned  in  sec- 
tions one  hundred  and  ninety,  one  hundred  and  ninety-one, 
and  in  section  one  thousand  and  forty-one  of  said  Code 
shall  be  for  a  return  of  the  property,  or  the  value  thereof 
in  case  a  return  cannot  be  had,  or  the  value  of  the  posses- 
sion of  the  same,  and  for  damages  for  withholding  said 
property,  and  costs  of  suit/' 

It  will  readily  be  seen  by  a  comparison  that  the  verdict 
does  not  strictly  comply  with  the  provisions  of  the  statute, 
as  the  jury  did  not  find  "  whether  the  defendant  had  the 
right  of  property,''  nor  that  "she  had  the  right  of  posses- 
sion only";  but  only  the  independent  fact  that  the  right 
of  possession  of  the  property  was  in  the  defendant  There 
was  evidence,  as  shown  by  the  bill  of  exceptions,  as  to  the 
defendant's  right  of  property  in  the  chattel  replevied,  and 
that  question  should  have  been  passed  on  by  the  jury  in  their 
verdict  Such  is  the  letter  of  the  statute  applicable  to  such 
cases,  and  there  is  sufficient  reason  why  it  should  be  enforced. 
47 
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But  the  princi|>al  error  is  in  the  judgment  In  the  case 
of  Hooker  v.  HammiU^  7  Neb.,  231,  it  was  held  that  the 
provision  of  tiie  statute  requiring  the  judgment  in  cases 
like  the  one  at  bar,  when  in  favor  of  the  defendant  to  be 
in  the  alternative,  is  mandatory.  This  decision  does  not 
rest  upon  technical  grounds  onij.  But  it  is  the  right  of 
plaintiff  that  the  judgment  should  be  in  such  form  that  he 
oould  discharge  it  by  returning  the  property  replevied. 

As  there  must  be  a  new  trial,  it  is  not  deemed  necessary 
or  proper  to  examine  the  other  errors  assigned.  The  judg- 
ment is  reversed  and  the  cause  remanded  for  further  pro- 
oeedings. 

Reversed  and  bemakded. 


The  other  judges  concur. 


H.  C.  Strykeb  v.  J.  A.  Crake  &  Oa 

[FiLBD  Jakuaby  6,  1692.] 

Bevlew.  The  instructions  of  the  court  examined  and  sjiproTed, 
and  the  teatimonj  to  the  Jury  Ibund  saffioient  to  sapport  the 
verdict. 

Error  to  the  district  court  for  Butler  county.  Tried 
below  before  Post,  J. 

8,  H.  Stede  &  Bro.y  for  plaintiff  in  error,  cited,  as  to  the 
tenth  instruction:  JUoPherson  v.  Wistoell,  19  Neb.,  117; 
Caldwell  v.  Bridal,  48  la.,  15.  As  to  the  thirteenth  in- 
struction :  LUUe  o.  Woodworlh,  8  Neb.,  284 ;  Smith  v.  Jm- 
tioe,  13  Wis.,  671;  Hahn  v.  DooliUU,  18  Id.,  208;  Fukv. 
Tank^  12  Id.,  276,  and  notes;  Hetishato  v.  Robins,  9  Met 
[Mass.],  83;  Randall  v.  Thornton^  43  Me.,  226;  Lamm 
V.  Oregg,  1   Met.  [Ky.],  446;    Wanen  v.  Van  Pelt,  4  E. 
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D.  Smith  [N.  Y.],  205 ;  Blakeman  v.  Mackay,  1  Hilton 
[N.  Y.],  266 ;  1  Parsons,  Conts.  [5th  Ed.]',  579 ;  Jack  v. 
R.  Co.,  63  Id.,  401 ;  Callanan  v.  Brown,  31  Id.,  333 ; 
Austin  V,  Nickerson,  21  Wis.,  542;  Wood  v.  Smith,  4  Gar. 
A  P.  [Eng.],  45.  As  to  the  fifteenth  instruction :  Smith 
V.  Green,  1  C.  R  D.  [Eng.],  92 ;  Randall  v.  Newsm,  2 
Q.  B.  Div.  [Eng.],  102;  Marsh  v.  Webber,  16  Minn., 
418,  421;  Bradley  v.  Rea,  14  Allen  [Mass.],  20;  Jefrey 
V.  BigeUm,  13  Wend.  [N.  Y.],  518,  523;  Winiz  v.  Mor- 
rison, 17  Tex.,  373 ;  2  Sutherland,  Damages,  435 ;  Pinney 
V.  Andrus,  41  Vt.,  631 ;  Paris  v.  Lewis,  2  B.  Mon.  [Ky.], 
375;  Rose  v.  Wallace,  11  Ind.,  112;  Sherwood  v,  Lang- 
don,  21  la.,  518;  Hill  v.  Balls,  2  H.  &  N.  [Eng.],  299; 
2  Benj.,  Sales,  sea  1362. 

Oeo.  L  Wright,  contra,  cited,  as  to  the  eleventh  instruc- 
tion: Benj.,  Sales,  sees.  610,  611;  Vincent  v.  LeJand,  100 
Mass.,  432;  Wilmot  v.  Hurd,  11  Wend.  [N.  Y.],  584; 
Sackett,  Instructions  to  Juries  [2d  Ed.],  573,  574.  As  to 
the  thirteenth :  Sackett,  Instructions  to  Juries  [2d  Ed.], 
570;  Benj.,  Sales,  sec.  613;  Van  Buskirk  v.  Murden,  22 
III.,  446 ;  Thtyrne  v.  Mc  Veigh,  75  111.,  81 ;  1  Parsons,  Cont., 
462, 463.  As  to  the  fiflcenth :  2  Am.  &  Eng.  Ency.  Law, 
Div.  5  of  Damages,  13;  Sackett's  Instructions  to  Juries 
[2d  Ed.],  sec.  1,  p.  231 ;  sec.  7,  p.  233-4;  Rolf  v.  Pilloud, 
16  Neb.,  21 ;  Bond  r.  Dolby,  17  Id.,  491. 

Cobb,  Ch.  J, 

On  Deoemlier  1,  1887,  the  plaintiffs  in  the  court  below 
alleged  that  the  defendant  was  indebted  to  them  in  $187.50, 
on  account  of  forty-four  hogs  sold  to  him  on  September 
10,  1887,  no  part  of  which  was  paid,  and  all  of  which  was 
then  due  with  interest. 

The  defendant  answered,  admitting  the  purchase  of  the 
hogs  and  that  he  had  not  paid  for  them,  and  setting  up 
that  at  the  time  of  the  sale  the  hogs  were  infected  with  a 
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contagious  or  infectious  disease,  and  had  recently  been  ex- 
posed to  such 'disease^  which  was  known  to  the  plaintiffs; 
that  they  sold  the  hogs  to  the  defendant  without  informing 
him  of  the  fact,  and  which  defendant  had  no  knowledge 
of;  that  the  sale  was  therefore  void,  and  was  prohibited 
by  law,  and  defendant  is  not  liable  for  the  purchase  money. 

Second — That  as  an  inducement  to  defendant  to  buy  the 
hogs  the  plaintiffs  falsely  represented  that  they  were  all  right 
and  were  free  from  disease;  that  they  were  brought  from  the 
state  of  Kansas,  from  a  district  in  which  there  were  no  dis- 
eased hogs,  thereby  warranting  them  to  be  all  right  and  free 
of  disease,  which  statements  were  known  to  be  false  by  the 
plaintiffs  at  the  time  of  the  sale ;  for,  in  fact,  the  hogs  were 
at  the  same  time  infected  with  a  contagious  or  infectious 
disease  to  which  they  had  been  recently  exposed,  and  bad 
not  all  come  from  the  state  of  Kansas,  which  was  known 
to  the  plaintiffs;  that  the  defendant  had  no  knowledge 
of  the  condition  of  the  hogs,  but  relied  upon  the  plaintiffs' 
representations  and  was  induced  thereby  to  purchase  the 
hogs,  of  which  thirty-four  shortly  died  of  disease  and  the 
remainder  were  worthless  from  exposure  to  it 

Third — That  said  disease  was  communicated  to  defend- 
ant's sound  hogs  by  reason  of  contact  with  the  hogs  par- 
chased  of  plaintiffs,  by  which  fifty-nine  of  such  died,  to 
the  defendant's  damage  $200,  for  which  sum  he  asks  judg- 
ment. 

The  plaintiffs  replied  in  a  general  denial. 

There  was  a  trial  to  a  jury,  and  verdict  for  the  plaintiffs, 
on  February  1,  1888,  for  the  amount  claimed,  $187.50, 
with  interest  from  September  10,  1887. 

The  defendant's  motion  for  a  new  trial  was  overruled, 
and  judgment  entered  on  the  verdict. 

Seventeen  errors  are  assigned  by  the  plaintiff  in  error, 
of  which  those  only  will  be  considered  found  to  be  aigued 
in  the  brief  of  counsel. 

The  first  is  that  of  paragraph  ten  of  the  court's  instrnc- 
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tioDS  to  the  jury  of  its  own  motion:  ^'No.  10.  If  the  de- 
fendant has  produced  a  preponderance  of  the  testimony  to 
the  effect  that  said  hogs  were  infected  or  recently  exposed 
to  an  infectious  disease  at  the  time  he  purchased  them,  and 
that  said  fact  was  known  to  plaintiffs,  yon  will  find  for 
defendant  on  his  first  defense.  If  he  has  not  such  pre- 
ponderance on  these  issues,  you  will  find  for  plaintiffs  on 
that  defense/' 

Sec.  76  of  the  Criminal  Code  cited  by  counsel,  and  given 
to  the  jury  in  the  eighth  instruction  of  the  court,  provides 
that  ''It  shall  be  unlawful  for  any  person  to  sell,  barter,  or 
dispose  of  *  *  *  any  horses,  cattle,  sheep,  or  domestic 
animals,  knowing  that  such  horse,  cattle,  sheep,  or  domestic 
animals  are  infected  with  Gordagious  or  infectious  disease 
or  have  been  recently  exposed  thereto,  unless  he  shall  first 
duly  inform  the  person  to  whom  he  may  sell,  barter,  or  dis- 
pose of  such  horse,  cattle,  sheep,  or  other  domestic  animal 
of  the  same,  and  any  person  so  offending  shall  be  fined 
in  any  sum  not  less  than  $20  nor  more  than  $100,  or 
be  confined  in  the  jail  of  the  county,  not  exceeding  three 
months.'' 

Doubtless,  upon  the  general  principles  of  law,  no  person 
ooald,  by  a  sale  thus  prohibited  as  a  misdemeanor,  main- 
tain a  cause  of  action.  But  a  sale,  to  come  within  the 
statute,  must  have  been  made  with  knowledge,  or  such 
notice  as  would  impute  knowledge  of  the  fact  and  condi- 
tion of  the  animals  on  the  part  of  the  vendor.  Under 
this  provision  the  defense  in  the  court  below  seems  to  have 
been  well  pleaded,  and  the  law  was  sufiicieutly  given  in 
charge  to  the  jury.  It  was  not  the  intention  of  the  l^is- 
lature,  as  I  construe  the  statute,  to  apply  it  to  two  distinct 
diseases  affecting  the  same  animals,  one  contagious  and  the 
other  infectious;  but  to  a  disease  affecting  horses,  cattle^ 
sheep,  or  other  domestic  animals,  which  was  either  infec- 
tious or  contagious. 

There  is  a  distemper  known  to  be  prevalent  among  the 
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swiue  of  this  state  called  hog  cholera  or  swine  plague,  and 
I  believe  it  is  considered  to  be  both  contagions  and  infec- 
tious in  so  far  as  veterinary  authority  makes  a  distinction 
as  to  cause  and  effect.  If  the  definition  of  a  standard 
English  author  be  accepted,  that  **  contagiotis  disease  is 
communicated  by  contact  or  touch,  and  that  infection  is  the 
subtle  or  virulent  matter  proceeding  from  diseased  bodies 
and  imparting  the  same  to  others/'  there  is  still  the  diseased 
body  present  as  the  cause  of  both,  and  the  metaphysical 
distinction  of  the  author  would  not  be  apparent  to  the  swine 
herd  or  the  pork  dealer. 

Undoubtedly  the  contagion  of 'the  distemper  was  the 
evil  intended  to  be  counteracted  by  the  passage  of  the  act 
in  its  application  to  the  sale  and  disposal  of  hogs.  The 
use  of  the  words  ^'contagious  or  infectious''  in  the  statute 
is  believed  to  have  been  intended  to  describe  one  disease, 
and  not  distinctive  diseases.  If  this  construction  is  not 
correct  it  w»s  not  good  pleading,  by  the  plaintiff  in  error, 
to  have  used  the  words  in  the  disjunctive  and  alternative 
sense. 

The  purpose  of  instruction  number  ten  being  then  to  in- 
form the  jury  that  if  the  hogs  were  infected,  or  had  been 
recently  exposed  to  an  infectious  disease,  that  of  hog  cholera 
or  swine  plague,  they  should  find  for  the  defendant,  it  was 
not  deemed  necessary  to  use  both  descriptive  terms.  One 
was  sufficient  to  instruct  the  jury.  Nor  was  it  error,  in 
this  view  of  the  case,  to  have  refused  instruction  number 
one  asked  by  the  plaintiff  in  error,  to  the  same  efiect  as 
that  given  by  the  court,  but  employing  both  terms  descrip- 
tive of  the  disease. 

The  second  error  argued,  that,  by  the  instruc^ons  num- 
bers eleven  and  thirteen,  the  court  charged  that  the  wai^ 
ranty  by  the  vendor  is  a  "  contract,"  and  ''that  in  order  to 
find  that  the  seller  warranted  the  thing  sold,  the  agreement 
to  warrant  must  enter  into  and  form  part  of  the  contract 
of  sale,"  and  further,  "that  the  defendant  must  have  had 
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reasonable  grounds  to  suppose  that  the  plaintiffs  intended 
to  warrant  the  hogs  free  of  disease/'  were  instructions  not 
comprehended  by  the  jury,  and  were  calculated  to  mislead 
them,  notwithstanding  the  proof  of  warranty  in  order  to 
effect  the  sale,  and  the  reliance  of  the  plaintiff  in  error 
upon  it. 

We  do  not  find  the  objection  to  these  instructions  urged 
by  counsels  The  misapprehension  of  the  jury  is  not  to  be 
inferred  from  any  abstruse  or  recondite  sense  of  the 
language  used.  It  does  not  appear  that  the  rule  of  law 
appliable  to  the  facts  was  not  correctly  stated.  It  is  clearly 
upheld  by  precedent  and  authority.  ( Vincent  v.  Leland, 
100  Mass.,  432 ;  Wilmot  v.  Hard,  11  Wend.  [N.  Y.],  584 ; 
Backett's  Inst,  to  Juries,  573,  574.) 

The  instruction  does  not  base  the  warranty  upon  what 
the  vendor  intended,  but  upon  what  the  buyer  ''had  rea- 
sonable grounds  to  suppose''  the  seller  intended  to  do  by 
his  representations  in  evidence  to  the  jury. 

Instruction  number  twelve,  given  by  the  court  on  its  own 
motion,  is  also  objected  to,  and  is  as  follows :  ''  In  order  to 
find  for  defendant  on  this  issue,  you  must  fii^st  find  that 
plaintiffs  warranted  the  hogs  sold  to  be  all  right  and  free 
from  disease.  Second,  that  defendant  relied  upon  said 
warranty  in  making  said  purchase.  Third,  that  the  hogs 
were  not  all  right,  but  on  the  contrary  were  infected  with 
an  infectious  and  contagious  disease.  And  fourth,  that  he 
has  been  damaged  thereby.  If  you  find  for  the  defendant 
on  all  the  foregoing  propositions,  then  defendant  should 
recover  on  his  second  defense.  If  you  find  for  plaintiffs  on 
said  questions  or  any  of  them,  you  would  have  to  find  for 
the  plaintiffs  on  said  issue." 

The  use  of  the  words  ''on  this  issue,"  in  the  instruction 
complained  of  by  plaintiff  in  error,  is  not  considered  to  be 
injudicious  or  erroneous  in  designating  the  questions  to  the 
jury. 

The  court  gave  further  instructions  as  follows:  "14.  If 
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the  vendor  or  seller  merely  states  an  opinion,  or  gives  bis 
judgment  on  a  matter  about  which  he  has  no  special 
knowledge,  and  upon  which  the  buyer  also  might  reason- 
ably be  expected  to  have  an  opinion,  and  to  exercise  his 
own  judgment,  such  transaction  would  not  amount  to  a 
warranty." 

While  this  instruction  is  abstract  in  sense,  there  was 
testimony  to  the  jury,  that  of  one  of  the  plaintiffs  below, 
which  rendered  it  applicable  and  pertinent 

''  16.  In  order  to  entitle  the  defendant  to  recover  dam- 
uges  on  his  counter-claim,  it  must  be  established  by  a  pre- 
ponderance of  testimony  that  the  hogs  in  question  were 
diseased  with  an  infectious  or  contagious  disease,  or  had 
recently  been  exposed  to  such  a  disease  within  the  knowl- 
edge of  plaintiffs,  or  some  of  them;  that  plaintifis  con- 
cealed said  fact  from  defendant  at  the  time  of  the  sale.  It 
must  further  be  proved  that  defendant's  sound  h<^  became 
diseased  in  consequence  of  coming  in  contact  with  tlieho^ 
purchased  from  plaintiffs,  and  that  some  of  them  died  or 
were  damaged  as  the  result  of  such  disease,  without  any 
fault  or  negligence  on  the  part  of  defendant'' 

We  think  this  instruction  covers  all  that  the  plaintiff  in 
error  was  entitled  to  have  given  under  his  counter-claim. 
To  maintain  the  claim  the  major  proposition  of  diseaseand 
warranty  at  sale  must  appear  from  that  satisfactory  evidence 
which  the  jury  failed  to  find,  and  which  the  record  &ils  to 
show. 

The  several  instructions  requested  on  the  trial  and  re- 
fused by  the  court,  in  so  far  as  the  law  applicable  to  the 
evidence  was  correctly  stated,  were  sufficiently  compre- 
hended in  the  instructions  given  by  the  court,  and  were 
therefot^  properly  refused.  The  judgment  of  the  district 
oourt  is 

Affirh£D. 


The  other  judges  concur. 
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Emma  I.  Fuller  et  al.  v.  Thomas  Btan  et  al. 

[Filed  January  5, 1892.] 

Beview:  Bill  of  Exceptions  Omitted.  When  the  transcript 
of  the  record  in  a  civil  case  brought  to  this  oonrt  contains  only 
the  pleadings  and  record  of  the  entry  of  Jadgment,  which  latter 
conforms  to  the  pleadings,  and  in  which  no  errors  appear,  the 
judgment  will  be  affirmed. 

Error  to  the  district  court  for  Saunders  county.  Tried 
below  before  Marshall,  J. 

John  8.  Oregonfy  for  plaintifib  in  error* 

Ryan  Bros.,  contra. 

NORVAL,  J. 

This  was  an  equitable  action  brought  in  the  court  below 
by  the  plaintiffs  in  error.  The  trial  court  found  the  issues 
in  favor  of  the  defendants  Erastus  E.  Brown,  Thomas 
Ryan,  and  Robert  Ryan,  and  against  the  plaintiflb,  and  also 
in  favor  of  the  plaintifi^  and  against  the  defendant  John 
J.  Halligan,  and  decreed  that  the  defendant  Halligan  held 
the  title  to  the  southwest  quarter  of  section  20,  in  township 
14  north,  range  5  east,  in  Saunders  county,  in  trust  for  the 
use  and  benefit  of  the  plaintiffs,  and  that  the  plaintiffs 
should  pay  said  Halligan  the  sum  of  $300  within  ninety 
days  from  the  date  of  the  decree.  Subsequently  the  plaint- 
iffs filed  a  motion  in  the  district  court  to  modify  the  decree 
to  the  extent  of  the  $300  ordered  to  be  paid,  which  was 
overruled  and  plaintiffs  except. 

The  case  is  submitted  upon  the  record.  There  is  no  bill 
of  exceptions,  and  the  transcript  of  the  record  shows  no 
other  proceedings  in  the  case,  except  the  pleadings  and 
record  entry  of  the  decree,  and  the  overruling  of  plaintiffs' 
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motion  to  modify  the  same.  The  averments  in  the  peti- 
tion, 80  far  as  they  refer  to  Brown,  Ryan,  and  Ryan  are  de- 
nied by  their  answer.  Halligan  filed  a  demurrer  to  the 
petition,  which  was  overruled,  but  he  did  not  answer.  It 
appears  from  the  facts  set  up  in  the  petition  that  Halligan 
purchased  the  land  at  a  referee's  sale  under  partition  pro- 
ceedings in  trust  for  the  plaintiffs,  for  the  sum  of  $300, 
which  amount  was  paid  to  the  clerk  of  the  court,  and  the 
referees  executed  a  deed  to  Halligan.  The  |300  was  not 
furnished  by  the  plaintiffs,  nor  have  they  repaid  the  same 
to  Halligan.  He  was  therefore  entitled  to  have  the  money 
refunded.  So  far  as  we  are  able  to  discover,  the  decree 
was  entered  in  conformity  with  the  pleadings,  and  that 
there  are  no  irregularities  or  errors  in  the  proceedings.  As 
the  period  fixed  by  the  trial  court  in  which  the  plaintitb 
were  to  pay  the  money  has  expired,  the  plaintiffs  are 
required  to  pay  to  the  clerk  of  this  court,  within  ninety 
days  from  the  filing  of  this  opinion,  for  the  use  of  Halligan, 
the  sum  of  $300  and  seven  per  cent  interest  thereon  from 
April  20,  1889,  the  date  of  the  decree  in  the  court  below, 
and  in  default  of  such  payment  the  plaintiff's  petition  is 
dismissed ;  but  in  case  such  payment  is  made,  said  Halligan 
is  required  to  execute  to  the  plaintiffs  a  deed  for  said  land, 
within  thirty  days  after  said  sum  and  interest  is  paid,  to  the 
derk  of  this  court,  and  in  default  thereof  the  decree  shall 
stand  for  such  conveyance. 

J0DG1IENT  ACOOBBINGLY. 

Thb  other  judges  ooncur. 
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Arnold  Brecheb  v.  Julius  Treitschkb. 

[FiLBD  January  5,  1892.] 

Beview.  The  verdict  is  warranted  by  the  evidence,  and  no  error 
appearing  in  the  record  that  conid  materially  affect  the  merits  of 
the  ease,  the  judgment  it  affirmed. 

Error  to  tlie  district  court  for  Douglas  county.  Tried 
below  before  Doane,  J. 

Charles  Ogden^  for  plaintiff  in  error. 

Smith  &  Potodlf  contra, 

NORVAL,  J. 

The  defendant  in  error  was  plaintiff  in  the  court  below. 
The  petition  contains  two  counts.  The  first  alleges,  in 
effect,  that  on  the  13th  day  of  March,  1884,  plaintiff  gave 
the  defendant  $1,000  for  the  purpose  of  applying  the  same 
to  the  compromise  of  three  certain  claims  against  plaintiff 
held  by  foreign  creditors;  that  defendant  was  unable  to 
effect  a  settlement  of  said  claims,  and  on  March  20,  1884, 
paid  back  to  plaintiff  the  sum  of  $615.60,  but  has  n^- 
lected  and  refused  to  pay  the  balance,  $384,40,  although 
requested  so  to  do. 

The  second  avers,  in  substance,  that  the  defendant  prom- 
ised to  pay  the  costs  in  a  certain  suit  entitled  Frieberg  & 
Workum  v.  Treitschke,  in  the  sum  of  $432.18,  and  that 
defendant  has  paid  $295.05,  leaving  unpaid  a  balance  of 
$137.13,  which  plaintiff  was  compelled  to  and  did  pay. 

The  prayer  is  for  judgment  in  the  sum  of  $384.40  with 
interest  from  March  20,  1884,  and  $137.13  with  interest 
thereon  from  March  25,  1884,  and  costs. 

For  answer  to  the  first  cause  of  action  the  defendant  de- 
nies each  all^ation  therein  except  that  he  was  employed 
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by  the  plaintiff  and  that  he  paid  the  plaintiff  the  sum  al- 
leged. 

In  answer  to  the  second  cause  of  action  defendant  ad- 
mits that  he  paid  the  plaintiff  the  sum  of  $295.05  and 
denies  all  other  averments. 

The  jury  returned  a  verdict  for  the  plaintiff  for  $384.40, 
with  interest  $134.32. 

The  first  ground  assigned  for  reversal  is  that  the  testi- 
mony was  insuflBdent  to  support  the  verdict.  It  is  undis- 
puted that  the  defendant  in  error  failed  in  business  in  the 
fall  of  1883,  or  spring  of  1884;  that  on  the  13th  day  of 
March,  1884,  he  gave  to  the  plaintiff  in  error  $1,000,  to  be 
applied  in  settlement  of  the  claims  of  A.  Guinther,  Shields 
<&  Son  and  Monk  &  Son,  creditors  of  Mr.  Treitschke. 
Brecher  having  failed  to  obtain  $  settlement  of  these  claims, 
on  March  20,  1884,  he  returned  to  defendant  in  error 
$616.60,  but  he  still  retains  the  sum  of  $384.40  of  the 
amount  which  he  had  received.  This  sum,  with  interest 
thereon  for  five  years  at  seven  per  cent^  was  found  for  the 
plaintiff  below  by  the  verdict  of  the  jury,  so  that  he  was 
allowed  nothing  on  his  second  cause  of  action. 

It  is  contended  by  plaintiff  in  error  that  he  is  entitled  to 
a  credit  against  the  amount  he  retained  of  the  money  of  the 
<lefendant  in  error,  fi)r  certain  goods  which  he  turned  over 
to  Treitschke,  which  it  is  admitted  by  both  parties 
amounted  to  $295.05.  Whether  he  should  receive  such 
credit  is  the  principal  controversy  in  the  case.  If  he 
should  not,  it  is  admitted  that  the  verdict  is  for  the  right 
amount. 

It  appears  that  at  the  time  Treitsdike  was  finandally 
involved,  Frieberg  &  Workum,  of  Cincinnati,  Ohio, 
commenced  attachment  proceedings  against  him  to  recover 
the  amount  of  his  indebtedness  to  the  firm,  which  was  in 
the  neighborhood  of  $2,300.  Brecher  came  to  Omaha 
after  the  attachment  was  levied,  to  see  Treitschke  for  the 
}>urpose  of  effecting  a  settlement  of  the  case.     After  some 
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negotiations  a  settlement  was  made,  and  Frieberg  & 
Workum  received  the  amount  of  their  claim  in  full.  A 
judgment  for  costs,  to  the  amount  of  $432.18,  had  been 
rendered  in  the  attachment  case  against  Mr.  Treischke, 
which  he  was  compelled  to  pay.  The  testimony  of  the 
plaintiff  below  was  to  the  effect  that  Mr.  Brecher  promised, 
at  the  time  of  the  settlement  for  Frieburg  &  Workum, 
that  they  would  pay  these  costs,  but  that  they  now  repudi- 
ated the  agreement ;  that  subsequently  Brecher  turned  over 
to  Treitschke  certain  goods  to  the  amount  of  $295.05,  with 
the  agreement  that  they  should  be  applied  on  the  costs,  and 
that  they  were  so  applied. 

Mr.  Brecher,  in  his  testimony,  denies  ever  having  agreed 
to  pay  the  costs  or  that  the  goods  should  be  thus  applied, 
but  that  he  delivered  the  goods  over  to  Treitschke,  who 
subsequently  refused  to  pay  him  therefor.  From  the  evi- 
dence we  are  satisfied  that  there  were  promises  made  by 
Brecher  in  reference  to  Frieberg  &  Workum  paying  the 
costs,  and  it  further  appears  that  whatever  was  said  by 
Brecher  upon  that  subject  was  in  the  capacity  of  agent  for 
said  firm,  which  fact  was  at  the  time  known  to  Treitschke, 
and  that  Mr.  Brecher  did  not  individually  assume  the  pay- 
ment of  the  costs,  nor  was  he  personally  liable  therefor. 

It  is  clear  that  Frieberg  &  Workum  refused  to  pay 
them,  of  which  fact  Brecher  was  apprised.  If  the  latter 
subsequently  agreed  with  Mr.  Treitschke  that  the  goods 
should  be  applied  on  the  costs,  and  in  pursuance  of  such 
agreement  such  application  was  made,  then  Brecher  would 
be  bound  by  the  arrangement,  although  he  was  not  per- 
sonally liable  for  the  costs,  and  he  would  not  be  entitled 
afterwards  to  a  credit  for  the  goods  against  the  $384.40  he 
retained  of  Treitschke's  money.  Upon  the  point  whether 
Mr.  Brecher  ever  authorized  the  application  of  the  value  of 
the  goods  upon  the  costs,  the  testimony  is  conflicting  and 
irreconcilable.  That  which  the  plaintiff  below  testifies 
was  said  and  done,  the  defendant  denies.     The  jury  who 
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heard  the  cause  saw  the  parties  in  the  giving  of  their  tes- 
timony, and  had  superior  means  to  ourselves  of  judging 
of  their  testimony,  and  their  finding  upon  the  conflicting 
testimony,  not  being  manifestly  against  the  weight  of  the 
evidence,  will  not  be  disturbed.  The  objection  that  the 
verdict  is  not  sustained  by  the  evidence  must  be  overruled. 

There  was  no  prejudicial  error  on  the  part  of  the  court 
in  permitting  the  plaintiff  below  to  prove  that  he  had  paid 
the  claim  of  Frieberg  &  Workum,  although  the  testimony 
was  not  upon  a  matter  material  to  the  case.  It  could  not 
have  had  the  effect  to  mislead  or  confuse  the  jury,  for  by  the 
instructions  of  the  court  they  were  limited  in  their  investi- 
gation to  the  question  whether  there  was  any  agreement 
between  the  parties  that  the  goods  turned  over  to  Mr. 
Treitschke  should  be  applied  on  the  costs  in  the  attachment 
case. 

It  is  finally  suggested  by  counsel  for  plaintiff  in  error 
that  the  trial  court  erred  in  refusing  '*  to  allow  him  to  show 
the  facts  in  regard  to  the  goods  which  were  bid  in  by 
Brecher,  and  which  he  paid  for  at  the  instance  of  Treitschke 
and  turned  over  to  him.''  A  complete  answer  is  that  the 
record  does  not  disclose  a  single  instance  in  which  objeo- 
tions  were  sustained  to  questions  propounded  by  counsel 
for  plaintiff  in  error  to  his  own  witnesses,  that  he  made 
an  offer  of  what  he  proposed  to  prove  by  such  witness. 
Such  offer,  under  the  repeated  decisions  of  this  court,  was 
necessary  in  order  to  avail  himself  of  the  error  rejecting 
the  testimony.  (Lipscomb  v.  Lsfon,  19  Neb.,  522 ;  Mcdheux 
V.  StaU,  Id.,  338;   Yaiea  v.  Kinney,  25  Id.,  123.) 

The  verdict  being  sustained  by  the  evidence  and  no  error 
appearing  in  the  record  that  could  materially  affect  the 
merits  of  the  case,  the  judgment  is 

Affibmed. 


The  other  judges  concur. 
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88    708 

47     61 

f47    190 


[Filed  Januakt  6, 1892.]  ^  J^ 

1.  JudgmentB:  Yacation:  Pleadinq.  When  »  party  seeks  to 
Bet  aside  a  Jadgment  rendered  against  him,  which  is  regular  on 
its  face,  on  the  gronnd  that  he  has  a  meritorions  defense  to  the 
action,  he  mnst  plead  the  facts  oonstitnting  snch  alleged  defense. 

3.  Fraud:  Limitations.  An  action  for  relief  on  the  gronnd  of 
frand  mnst  he  brought  within  fonr  years  after  the  discovery  of 
the  fttcts  constituting  the  frand,  or  fiicts  sufficient,  if  pursued, 
to  lead  to  such  diacoTCzy. 

Ebror  to  the  district  court  for  Douglas  county.  Tried 
below  before  Groff,  J. 

Estabrookf  Irvine  &  Clapp,  for  plaintiff  in  error. 

Jno,  X.  Wd}Bter,  eonira,  cited,  as  to  the  point  discussed 
in  the  opinion  :  Hemmer  v.  Wolfer^  124  111.,  435  ;  Twtmt 
V.  Jenkins,  79  Id.,  228;  Haworth  v.  Hiding,  87  Id.,  23; 
MUler  V.  Handy^  40  Id.,  448;  Harman  v.  Moore,  112 
Ind.,  221 ;  Rubush  v.  State,  Id.,  107  ;  Hamish  v.  Bramer, 
71  Cal.,  155;  NeoiU  v.  Pope,  95  N.  Car.,  346. 

NOBYAL,  J. 

Irene  Hughes  brought  this  suit  in  the  court  below  against 
Charles  C.  Housel  and  William  Hughes  alleging  in  her 
petition : 

''  That  she  is  the  only  surviving  heir  of  Rebecca  C. 
A.  Hughes,  deceased,  who  departed  this  life  intestate  on 
or  about  the  27th  day  of  Kovember,  1867,  seized  in  fee 
simple  of  the  following  described  real  property,  to-wit : 
Lot  three  (3),  block  one  hundred  and  sixty-five  (165),  in 
the  city  of  Omaha,  Douglas  county,  Nebraska.  And 
plaintiff  avers  that  as  such  heir  she  is  the  owner  in  rever- 
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sion  of  paid  property  after  the  estate  by  curtesy  of  William 
Hughes  is  determined. 

'^  But  plaintiff  further  says,  that  on  the  27th  day  of 
September^  1873,  said  defendant  William  Hughes,  who  is 
the  &ther  of  plaintiff,  brought  suit  against  said  plaintiff 
in  this  court  asking  that  this  plaintiff  be  declared  a  trustee 
for  said  William  Hughes,  for  that  the  consideration  of  the 
property  described  herein  was  paid  by  said  William  Hughes, 
the  deeds  therefor  being  taken  in  the  name  of  Bebeoca 
Hughes,  his  wife. 

**  Plaintiff  alleges  that  no  service  of  process  was  bad 
upon  her  in  said  suit^  further  than  the  return  upon  the 
summons  issued  in  said  case  indicates,  which  return  states 
that  said  summons  was  left  at  the  usual  place  of  residence 
of  said  defendant.  But  plaintiff  avers  that  she  was  at  the 
time  of  said  service  an  infant  under  fourteen  years  of  age, 
and  had  no  usual  place  of  residence  within  the  meaning  of 
the  statutes,  and  that  said  service  was  void,  and  that  all 
subsequent  proceedings  were  without  jurisdiction  and  void. 

'' Plaintiff  further  says  that  a  decree  was  rendered  in 
said  case  whereby  Rebecca  Hughes  was  decreed  to  be  the 
trustee  of  said  property  for  said  defendant  William 
Hughes,  in  pursuance  of  which  said  decree  the  master  of 
said  court  executed  a  deed  of  said  property  to  said  William 
Hughes. 

'' Plaintiff  further  says  that  defendant  Charles  C.Housel 
claims  to  be  the  present  owner  of  said  property,  and  is 
in  possession  thereof,  refusing  to  recognize  the  estate  and 
interest  of  said  plaintiff  therein ;  but  plaintiff  avers  that 
whatever  interest  said  Housel  has  in  said  property  is  de- 
rived  by  mesne  conveyance  from  said  William  Hughes, 
and  that  said  Housel  has  an  estate  and  interest  therein 
during  the  life  of  said  William  Hughes  at  most. 

'^  Plaintiff  further  says  that  she  is,  at  the  time  of  tiie 
bringing  of  this  suit,  twenty  years  of  age  and  no  older. 

'*  Wherefore  plaintiff  prays  that  said  decree,  so  as  afore- 
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said  rendered^  may  be  adjudged  void  as  against  said  plaint- 
iffy  and  of  no  effect^  and  that  the  deed  so  as  aforesaid 
ezecuted  by  the  commissioner  of  this  court  to  the  said  de- 
fendant William  Hughes  may  be  canceled  and  annulled ; 
that  the  plaintiff's  interest  and  estate  in  said  property,  as 
heir  of  said  Bebecca  Hughes,  deceased,  may  be  established 
and  confirmed,  and  for  such  other  and  further  relief  as  in 
equity  may  seem  just  and  conscionable." 

The  defendant  William  Hughes^  for  answer  to  plaint- 
iff's petition,  and  for  cause  of  action  against  the  defendant 
Charles  C.  Housel,  says : 

'^1.  Admits  that  plaintiff  is  the  only  surviving  heir  of 
Sebeoca  C.  A.   Hughes,  and    that   said  Bebecca  C.  A. 
'Hughes  died  intestate  on  or  about  the  27th  day  of  No- 
vember, 1867,  seized  in  fee  simple  of  the  land  described  in 
said  petition. 

''2.  This  defendant  further  admits  that  on  the  27th  day 
of  September,  1873,  he  brought  suitagainst  the  plaintiff  as 
in  said  petition  alleged;  that  said  plaintiff  was  then  an  in- 
fant, under  fourteen  years  of  age,  and  that  service  of 
summons  was  made  upon  her  as  in  said  petition  alleged. 
Defendant  further  admits  the  rendition  of  a  decree  in  said 
cause,  and  the  making  and  delivery  thereunder,  by  a  mas- 
ter commissioner  of  this  court,  of  a  deed  for  said  lands  as 
in  said  petition  alleged. 

^'3.  Further  answering,  this  defendant  avers  that  on 
the  31st  day  of  August,  1878,  he  was  adjudged  a  bank- 
rupt by  the  district  court  of  the  United  States  for  the 
district  of  Nebraska,  and  that  on  the  25th  day  of  Septem- 
ber, 1878,  the  defendant  Charles  C.  Housel  was  appointed 
by  said  court  assignee  of  this  defendant  in  bankruptcy. 
That  said  assignee  on  the  27th  day  of  May,  1880,  exe- 
cuted and  delivered  to  one  Benjamin  F.  Troxell  a  deed 
purporting  to  convey  said  premises  to  said  Troxell,  under 
and  by  virtue  of  a  pretended  sale  of  said  premises  as  such 
assignee,  and  that  thereafter,  to- wit,  on  the  15th  day  of 
48 
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April,  1882,  said  Trozell  executed  and  delivered  to  said 
Housel  a  deed  purporting  to  convey  said  premises  to  said 
Housel. 

^'4.  This  defendant  avers  that  said  sale  to  Trozell  was 
made  by  said  Housel  fraudulently  and  for  his  own  benefit; 
that  said  Housel  furnished  the  money  to  said  Troxell 
wherewith  to  purchase  said  premises ;  that  said  premises 
were  sold  to  said  Trozell  at  a  grossly  inadequate  price,  to- 
wit,  for  the  price  of  fifty  dollars,  whereas  said  premises 
were  at  the  time  of  said  sale  worth  three  thousand  dollars 
or  thereabouts,  over  and  above  all  incumbrances;  that  said 
premises  were  purchased  for  the  benefit  of  said  Housel, 
and  that  said  deed  from  Trozell  to  Housel  was  without 
consideration  other  than  that  which  was  the  execution  of  a 
fraudulent  agreement  between  the  parties  thereto,  that  said 
Trozell  should  purchase  said  premises  for  the  use  of  said 
Housel  and  subsequently  convey  the  same  to  him. 

'^Wherefore  this  defencUnt  prays  that  the  defendant 
Housel  be  decreed  to  hold  said  premises  in  trust  for  this 
defendant,  for  such  estate  as  the  court  shall  determine  this 
defendant  had  therein  at  the  time  of  said  bankruptcy  pro- 
ceedings; that  the  defendant  Housel  be  required  within  a 
reasonable  time  to  execute  and  deliver  to  this  defendant  a 
deed  for  such  estate  in  said  premises,  and  if  he  fail  so  to 
do,  that  such  deed  be  made  by  a  master  commissioner  of 
this  court,  and  for  such  other  and  further  relief  as  equity 
and  good  conscience  may  require." 

The  defendant  Housel  interposed  a  general  demurrer  to 
the  petition  of  the  plaintiff  and  the  cross-petition  of  Will- 
iam Hughes,  which  was  sustained  by  the  court  and  the 
petition  and  cross-petition  were  dismissed.  Irene  Hughes 
and  William  Hughes  each  prosecute  a  petition  in  error  to 
this  court. 

The  plaintiff  Irene  Hughes  seeks  to  have  declared  void 
the  decree  rendered  in  an  action  brought  against  her  by 
her  father,  William  Hughes,  for  the  reason  that  there  was. 
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no  such  tservioe  of  the  summons  upon  her  in  that  action  as 
to  confer  jurisdiction.  From  the  petition  in  this  suit  it 
appears  that  when  the  original  action  was  commenced 
Irene  Hughes,  the  defendant  therein,  was  an  infant  under 
the  age  of  fourteen  years,  and  that  the  only  service  of 
summons  upon  her  was  by  leaving  the  same  at  her  usual 
place  of  residence. 

Section  76  of  the  Code  of  Civil  Procedure,  relating  to 
the  service  of  summons  upon  infants,  provides  that 
^' When  the  defendant  is  a  minor  under  the  age  of  four- 
teen years,  the  service  must  be  upon  him  and  upon  his 
guardian  or  father;  or,  if  neither  of  these  can  be  found, 
then  upon  his  mother  or  the  person  having  the  care  and 
control  of  the  infant,  or  with  whom  he  lives.  If  neither 
of  these  can  be  found,  or  if  the  minor  be  more  than  four- 
teen years  of  age,  service  on  him  alone  shall  be  suiBcient. 
The  manner  of  service  may  be  the  same  as  in  the  case  of 
adults.^' 

The  statute  provides  that  the  manner  of  service  upon  an 
adult  ''shall  be  by  delivering  a  copy  of  the  summons  to 
the  defendant  personally,  or  by  leaving  one  at  his  usual 
place  of  residence  any  time  before  the  return  day.''  (Code, 
section  69.) 

In  order  to  constitute  a  complete  and  perfect  service 
upon  a  minor  less  than  fourteeu  years  of  age,  a  copy  of 
the  summons  must  be  delivered  to  him  personally,  or  left 
at  his  usual  place  of  residence,  and  in  addition,  service 
must  be  made  upon  his  guardian  or  father,  ''  if  neither  of 
these  can  be  found,  then  upon  his  mother,  or  the  person 
having  his  care  and  control,  or  with  whom  he  resides,  if  to 
be  found.'' 

The  object  of  the  statute  was  to  give  notice  to  some  one, 
other  than  the  infant  sued,  who  would  likely  see  to  it  that 
the  minor's  rights  are  protected.  The  provisions  of  the 
statute  are  mandatory  and  cannot  be  disregarded.  A  minor 
cannot  waive  them,  nor  any  one  for  him.     They  must  be 
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strictly  observed  or  jurisdiction  will  not  be  acquired  over 
the  person  of  an  infant  defendant.  When  the  record  of  a 
cause,  in  which  a  judgment  is  rendered  against  a  minor, 
discloses  that  the  mode  pointed  out  by  the  statute  for  ob- 
taining jurisdiction  has  not  been  followed,  the  judgment  is 
void  on  its  face. 

Counsel  for  the  defendant  in  error  contends  that  in  the 
absence  of  an  averment  in  the  petition  to  the  contrary,  it 
will  be  presumed  that  Irene  Hughes  was  living  with  her 
father  William  Hughes  when  the  original  suit  was  insti- 
tuted, and  as  he  was  the  plaintiff  therein,  service  could  not 
*  have  been  properly  made  on  him,  and  that  the  service  upon 
Irene  Hughes  alone  was  suflBcient.  In  other  words,  that 
the  provisions  of  the  statute  providing  for  service  of  a 
summons  upon  the  father  of  an  infant  does  not  apply  when 
the  father  is  the  plaintiff  in  the  action.  Authorities  are 
cited  which  go  to  that  extent,  while  decisions  are  to  be 
found  whicli  dispute  the  proposition.  We  will  not  now 
stop  to  consider  the  question,  as  its  solution  is  not  essential 
to  the  proper  disposition  of  the  case. 

No  facts  are  brought  into  this  record  to  show  that  the 
judgment  in  the  original  action  of  William  Hughes  v. 
Irene  Hughes  is  invalid  upon  its  face.  It  is  nowhere 
alleged  in  the  petition  in  this  case  that  the  record  in  the 
original  suit  discloses  that  Irene  Hughes  was  a  minor, 
unless  her  minority  was  therein  reveal^,  no  want  of  juris- 
diction in  the  court  to  render  the  judgment  appears  on  the 
face  of  the  proceedings,  and  it  will  not  be  presumed  that 
the  record  shows  a  lack  of  jurisdiction. 

This  is  an  equitable  action  to  set  aside  a  judgment,  reg- 
ular on  its  face,  rendered  by  a  court  of  competent  juris- 
diction. The  plaintiff  herein  does  not  allc^  any  fact 
showing  that  she  has  a  meritorious  defense  to  the  original 
action  brought  against  her,  or  that  the  judgment  therein 
rendered  is  inequitable.  For  aught  that  appears  the  entire 
consideration  for  the  property  was  paid  by  William  Hughes, 
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and  Rebecca  C.  A.  Hughes,  plaintiff's  mother,  held  the  title 
in  trust  for  him.  True  the  petition  filed  by  Irene  avers 
that  Rebecca  died  seized  in  fee  simple  of  the  property  in 
<x>ntroversy,  but  we  do  not  think  this  sufficient  to  negative 
the  existence  of  a  trust.  The  rule  is  that  when  a  party 
fleeks  to  set  aside  a  judgment  rendered  against  him,  which 
is  r^ular  on  its  face,  on  the  ground  that  he  has  a  valid 
defense  to  the  suit,  he  must  plead  the  facts  constituting  the 
allied  defense.  The  demurrer  to  the  petition  was  prop- 
erly sustained.  ,(C7.,  B,  &  Q.  R.  Co.  v.  Manning^  23  Neb., 
552  Prodor  v.  PeUU;  25  Id.,  96;  Osbom  v.  Oehr,  29  Id., 
661 ;  Hartford  Fire  Ina.  Co.  v.  Meyer,  30  Id.,  135.) 

The  cause  of  action  set  up  in  the  cross-petition  of  Will- 
lam  Hughes  is  barred.  An  action  for  relief  on  the  ground 
of  fraud  must  be  brought  within  four  years  after  the  dis- 
covery of  the  facts  constituting  the  fraud,  or  &cts  sufficient, 
if  pursued,  to  lead  to  such  discovery.     The  judgment  is 

Affirmed. 

The  other  judges  concur. 


OoNNEcriouT  River  Savings  Bank  et  al.,  appellees, 
V.  W.  L.  Barrett  et  al,  appellees,  and  Chas. 
Philpot,  appellant. 

[Filed  Januaby  5, 1892.] 

School  Lands;  Fbaubulbnt  Assionmibnt  of  Ckbtifioati  ov 
PuBCHASB.  One  W.  L.  B.,  an  insoWent  debtor,  was  the  owner 
of  a  school  land  oertiAcate  of  purchase  iasaed  bjr  the  state,  cot* 
ering  forty  acres  of  land,  on  which  the  amoont  of  unpaid  par- 
chase  money  was  $384.  The  certificate  was  assigned  to  P.,  who 
at  the  time  had  knowledge  of  the  insolvency  of  W.  L.  B.  No 
consideration  was  paid  by  P.  to*  W.  L,  B.  for  the  land,  nor  did 
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he  promise  to  pay  bim  anythii^  tberefor.  Sabeeqoently  P.  pftid 
the  amoaot  due  the  state  and  took  the  deed  io  his  own  naine. 
The  land  was  worth  $1,200.  HMy  That  P.  was  only  entitled  t<> 
a  lien  on  the  land  for  the  amonnt  paid  the  state,  with  interest  on 
■aid  sum;  and,  sobject  to  sneh  Hen,  the  land  was  liable  to  the 
payment  of  certain  jadgments  reooyered  agaiasl  W.  L.  B. 

Appeal  from  the  district  court  for  Oass  coantv.  Heard 
below  before  Chapman,  J. 

H.  D.  Uravisy  and  B.  A.  Oibsonj  for  appellant,  cited : 
Lipp  V.  Land  Sj/ndioate,  24  Neb.,  698;  'Newman  v.  Ed- 
wards, 22  Id,,  259 ;  Brown  v.  Pierce,  7  Wall.  [U.  S.],  205 ; 
Freeman,  Judgments,  sec  357 ;  Stoartz  v.  Steea,  2  Kan.^ 
236 ;  Wilson  v.  Bumey,  8  Neb.,  39 ;  Nesder  v.  Neher^  18 
Id.,  661. 

Byron  Clark^  and  E.  H,  Wooky,  for  the  judgment  cred* 
iters,  cited :  Traphagen  v,  Irwin^  18  Neb.,  198 ;  Story,  Eq» 
Jur.,  sec.  349. 

NORVAL,  J. 

This  suit  was  brought  in  the  court  below  by  the  Con- 
necticut Biver  Savings  Bank  to  foreclose  a  mortgage  given 
to  it  by  W.  L.  Barrett,  Elisabeth  Barrett,  and  P.  A.  Bar- 
rett, on  the  southeast  quarter  of  section  25,  township  11 
north,  range  11  east,  in  Cass  county.  Charles  Philpot,  be- 
ing a  subsequent  mortgagee,  was  made  a  party  defendant 
The  other  defendants  are  judgment  creditors  of  the  mort- 
gagors, who  claim  that  their  judgments  are  liens  upon  the 
land. 

The  appellant,  Charles  Philpot,  filed  his  answer  and 
cross-bill  in  tlie  court  below,  setting  up  his  mortgage  for 
$1,300  and  interest,  and  praying  a  decree  of  foreclosure. 

The  judgment  creditors  filed  answers  in  the  nature  of 
creditors'  bills,  setting  up  their  judgment  liens,  and  al- 
leging in  substance  that  the  note  and  mortgage  men- 
tioned in  the  cross-petition  of  Philpot  were  given  for  a 
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fictitious  debt,  for  the  sole  purpose  of  aiding  the  Bar- 
retts to  cheat  and  defraud  their  creditors,  and  particularly 
the  defendants  herein,  and  for  the  same  fraudulent  purpose  ^ 
the  said  Charles  Philpot  pretends  to  be  the  owner  of  the 
northwest  quarter  of  the  northeast  quarter  of  section  36, 
town  11  north,  of  range  11  east  of  the  sixth  principal 
meridian,  when  in  truth  and  in  fact  it  belongs  to  said  W. 
L.  Barrett,  who  purchased  the  same  from  the  state,  the 
title  therefor  being  taken  in  Philpot's  name ;  that  Philpot 
claims  to  have  paid  the  consideration  to  the  state,  in  about 
the  sum  of  $400 ;  that  if  Philpot  paid  the  said  sum,  it  is 
the  only  bona  fide  debt  owing  by  said  Barrett  to  him ; 
that  Philpot  holds  the  legal  title  to  said  land  for  the  ben- 
efit of  said  Barrett,  and  that  said  Barrett  is  insolvent. 

The  prayer  is  that  the  mortgage  given  to  Philpot  be 
declared  fraudulent  and  void ;  that  the  title  to  the  north- 
west quarter  of  the  northeast  quarter  of  said  section  36 
be  decreed  to  be  in  said  Barrett,  and  that  the  same  be  sold 
and  applied  in  payment  of  the  several  judgments  of  the 
defendants  according  to  their  priority. 

No  answer  was  filed  to  the  cross-petitions. 

The  district  court  found  that  there  was  due  the  plaintiff, 
on  its  note  and  mortgage,  the  sum  of  $2,732,  and  that  the 
defendant  Philpot  guaranteed  the  payment  of  the  same  and 
is  liable  for  any  deficiency  that  may  be  due  thereon  after 
the  sale  of  the  mortgaged  premises,  and  that  ptaintiff's 
mortgage  is  a  second  lien  upon  the  lauds  therein  descrided, 
being  subject  to  a  mortgage  to  one  Henry  Du  Bois. 

The  court  further  found  that  Charles  Philpot  has  a  third 
lien  upon  the  same  land  for  the  amount  of  his  mortgage; 
that  W.  L.  Barrett  is  the  owner  of  the  northwest  quarter  of 
the  northeast  quarter  of  said  section  36 ;  that  the  convey- 
ance of  said  forty  acres  to  Philpot  was  to  indemnify  him 
for  the  sum  of  $384  advanced  by  him  for  Barrett,  and 
was  taken  to  defeat  the  valid  claims  of  the  creditors  of 
said  Barrett;  and  that  Philpot  has  a  first  lien  upon  said 
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premises  for  the  sum  of  $384  and  interest ;  that  the  judg- 
ment creditors  are  entitled  to  liens  upon  said  land  in  the 
order  in  which  their  judgments  were  filed,  subject  to  the 
lien  of  said  Philpot.  The  real  estate  was  ordered  sold 
and  that  the  proceeds  thereof  be  applied  in  satisfaction  of 
the  sums  found  due,  in  the  order  of  their  priority.  The 
defendant  Philpot  appeals  from  that  part  of  the  decree 
which  affects  the  forty-acre  tract  in  section  36,  daiming 
that  it  is  not  supported  by  the  evidence. 

It  appears  in  evidence  that  the  defendant  W.  L.  Barret, 
at  the  time  of  the  making  of  the  mortgage  to  the  Cod- 
necticut  River  Savings  Bank,  held  a  school  land  certificate 
of  purchase  issued  by  the  state  for  the  northwest  quarter  of 
the  northeast  quarter  of  section  36,  town  11,  range  11,  in 
Cass  county,  and  as  additional  sec^irity  for  the  indebtedness 
covered   by    plaintiff's   mortgage    Barrett  llssigned  sai<l 
school  land  certificate  to  B.  A.  Gibson,  as  agent  for  the 
plaintiff,  who  held  the  certificate  as  such  security  until 
about  the  25th  day  of  December,  1889,  when,  in  consider- 
tion  of  the  appellant  Philpot  guaranteeing  the  payment  of 
the  note  of  Barrett  to  the  Connecticut  River  Savings 
Bank,  being  the  note  described  in  the  plaintiff's  petition, 
Gibson  assigned  the  certificate  of  purchase  to  Philpot,  who 
guaranteed  in  writing  the  payment  of  plaintiff's  note,  and 
at  the  same  time  signed  with  Barrett  a  note  to  Gibson  for 
$430  to  cover  the  past  due  unpaid  interest  upon  such  note. 
Just  prior  to  the  transfer  of  the  certificate  to  Philpot,  be 
went  to  Barrett,  according  to  his  own  testimony,  and  in- 
quired what  he  was  going  to  do  with  the  land — ^the  amount 
due  the  state  had  to  be  shortly  paid  or  the  contract  would 
be  canceled — to  which  Barrett  replied  he  could  not  do  any- 
thing as  he  did  not  have  the  money  to  pay  it  off,  but  if 
Philpot  could  make  any  arrangement  with  Gibson  to  pay 
out  on  the  land   he  might  do  so.     Nothing  was  paid  by 
Philpot  to  Barrett  for  the  land,  nor  did  he  agree  to  pay  him 
anything  therefor.     The  land  was  worth  $1,200,  and  the 
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amount  due  the  state  was  (384,  which  Philpot  paid  aud 
took  the  deed  in  his  own  name.  Barrett's  equity  in  the 
laud  was  worth  over  $800,  and  at  the  time  of  the  assign- 
ment of  the  certificate  to  appellant,  Barrett  was  insolvent. 
Philpot  knew  of  these  judgments  against  Barrett  and  of 
the  failure  to  collect  them.  For  some  time  all  of  Barrett's 
personal  property  had  been,  and  was  then,  mortgaged  to 
appellant,  who  permitted  the  mortgagor  to  handle  and  sell 
the  property  without  objection.  Some  of  the  mortgages, 
doubtless,  were  given  to  secure  bona  fide  debts,  but  as  to 
the  others,  the  evidence  as  to  good  faith  is  very  unsatisfac- 
tory. The  state  of  the  proof  justified  the  trial  court  in 
finding  that  Philpot  was  not  the  absolute  owner  of  the 
school  land,  but  that  he  held  the  title  in  trust  for  Barrett, 
subject  to  his  lien  thereon  for  the  amount  paid  the  state  to 
obtain  the  title.  The  appellant  having  paid  the  balance 
of  the  purchase  money  to  the  state,  he  was  entitled  to  a 
lien  for  that  amount  with  interest,  which  the  decree  gives 
him. 

Appellant  contends  that  he  is  entitled  to  a  lien  upon  the 
land  to  secure  him  against  liability  incurred  in  guarantee- 
ing the  note  held  by  plaintiff  and  the  $430  note  given  for 
past  due  interest.  No  claim  of  that  kind  was  presented 
by  the  pleadings.  Appellant  did  not  answer  the  cross- 
petitions.  He  should  have  done  so,  setting  up  his  liens, 
if  any  he  had.  Besides,  there  is  no  testimony  tending  to 
show  that  there  was  any  arrangement  or  agreement  be- 
tween Barrett  and  Philpot  that  the  latter  should  hold  the 
land  as  security,  but  on  the  contrary  that  Barrett  gave  him 
his  equity.  Appellant  cannot  claim  the  land  as  security 
beyond  the  sum  paid  to  the  state  to  obtain  the  deed. 

The  judgment  is 

Affirhbd. 

The  other  judges  concur. 
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88  714  Henry  Thompson  v,  Richardson  Drug  Oa 

a»  251 

33    714 

46  HO  [FiLKD  January  6,  1893.] 

Fraudulent  Conveyanoes:  A  Chattel  Mobtsaob  ezecated 
by  a  debtor  upon  all  his  penonal  property,  of  a  valae  greatly  in 
exoeas  of  the  debt  secared,  is  frandnlent  and  Told  aa  to  the  no- 
aecared  erediton  of  the  mortgagor. 

Error  to  the  district  court  for  Fillmore  county.  Tried 
below  before  Morris,  J. 

Maule  A  Sloan^  for  plaintiff  in  error. 

Montgomery  A  Montgomery,  and  ChurehiU,  J^^  ^ 
Rich,  eontra. 

NORVAL,  J. 

This  18  an  action  in  replevin  brought  by  the  defendant 
in  error  to  recover  possession  of  197  pairs  of  spectacles 
and  goggles,  190  purses,  24  pen-holders,  4  boxes  of  pens, 
22  boxes  of  pencil  leads,  13  albums,  4  toilet  sets,  135 
blank  books,  15  library  bound  books,  1  glass  show  case 
and  23  slates.  The  Richardson  Drug  Company  claims 
the  property  under  a  chattel  mortgage  executed  by  one  Jo- 
siah  W.  Grant  At  the  commencement  of  the  suit  Henry 
Thompson  held  the  goods  as  constable,  by  virtue  of  the 
levy  of  an  execution  issued  out  of  a  justice  court  on  a 
judgment  in  favor  of  David  Wise  &  Co.  against  said  Jo- 
siah  W.  Grant.  There  was  a  verdict  in  the  court  below 
for  the  plaintiff. 

In  June,  1888,  one  J.  W.  Grant  was  engaged  in  the  drug 
business  at  Fairmont.  So  far  as  is  known  his  property 
consisted  of  his  stock  of  goods  and  store  fixtures,  whidi 
were  of  the  value  of  about  $3,000.  At  the  time,  Grant  was 
largely  indebted  to  his  creditors.     On  June  20,  1888,  be 
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went  to  Omaha  and  while  there  executed  a  chattel  mortgage 
upon  all  of  his  stock  in  trade  and  fixtures,  including  the 
property  in  controversy,  to  the  Richardson  Drug  Company, 
.  to  secure  the  payment  of  $941.46,  the  mortgagor  retaining 
possession  of  the  property  mortgaged  and  carrying  on  the 
business  the  same  as  he  had  previously  done.  On  the  23d 
of  June  he  gave  mortgages  upon  said  property  to  Redhead, 
Norton,  Lathrop  &  Co.  for  $231.20;  Simeon  Sawyer  and 
John  H.  Welch,  $400 ;  and  Winfield  S.  Dresser,  $270.  On 
the  27th  day  of  the  same  month  the  exclusive  possession 
of  the  entire  mortgaged  property  was  given  to  the  Rich- 
ardson Drug  Company,  under  a  written  agreement  entered 
into  between  the  mortgagor  and  the  various  mortgagees, 
by  the  terms  of  which  the  Richardson  Drug  Company 
was  to  sell  the  goods  at  retail  for  a  period  not  less  than 
sixty  days,  unless  a  customer  should  be  found  to  purchase 
the  same  in  bulk,  and  out  of  the  net  proceeds  the  mortgage 
of  the  Richardson  Drug  Company  was  to  be  first  paid, 
and  the  remainder,  if  any,  was  to  be  applied  in  satisfaction 
of  the  other  mortgages  in  the  order  of  their  priority.  Sub- 
sequently a  portion  of  the  goods,  being  those  involved  in 
this  suit,  were  taken  under  the  execution  above  mentioned. 

In  Morse  v.  Steinrodj  29  Neb.,  108,  it  was  held  that  a 
chattel  mortgage  executed  by  a  debtor  upon  his  entire  per- 
sonal property,  of  a  value  greatly  in  excess  of  the  debt 
secured,  is  fraudulent  and  void  as  to  the  other  creditors  of 
the  mortgagor.  The  same  rule  was  held  and  applied  in 
Brown  v.  Work,  30  Neb.,  800. 

These  decisions  are  decisive  of  the  case  at  bar.  Here 
blanket  mortgages  were  taken  upon  all  the  debtor's  chat- 
tels, and  so  far  as  appears  he  owned  no  other  property. 
The  goods  were  three  times  the  value  of  the  debt  due  the 
Richardson  Drug  Company,  and  one-third  greater  than  the 
aggregate  amount  of  all  the  mortgages.  The  transaction 
was  in  violation  of  the  rights  of  the  unsecured  creditors 
of  the  mortgagor,  and  must  be  held  fraudulent  as  to  them. 
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The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings. 

Reversed  and  sehanded. 


Tbm  other  judges  concur. 
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M.  E.  FinxEB  V.  County  op  Colfax. 

[FiLKD  Januabt  6,  1883.] 

1.  Tttz  Sale:  Land  Not  Taxablb:  Liability  of  Oouhtt. 
Where  laoda  an  eold  for  taxes,  by  a  ooanty  treasurer,  which  vn 
not  subject  to  the  taxation,  the  ooantjr  is  liable  to  the  parefasstf 
lor  the  amount  paid  by  him  with  interest.  {BoberU  v.  AdamiOf^ 
18  Neb.,  471;  WiUon  e.  Butler  Co.,  26  Id.,  676.) 


3. 


PBBBBNTATIOir  OF  Claik.     In  SQOh  a 


the 


elaim  should  be  presented  to  the  county  board,  and  if  rqjecled 
an  appeal  may  be  taken  to  the  district  oourt 

•:  Limitations  The  tax  purchaser,  who  has  neither 


demanded  a  deed  within  five  years  fh>m  the  date  of  tlie  ssle, 
nor  commenced  proceedings  to  foreclose  the  tax  certificate  within 
the  period  of  limitation  for  such  actions,  is  not  entitled  to  have 
the  county  refund  the  purehaae  money  by  reason  of  the  inTslid- 
ity  of  the  tax  sale. 

4.  Amendment.  The  second  paragraph  of  the  syllabus  in  ^femm^ 
V.  Wileoxy  30  Neb.,  793,  corrected  to  read:  A  tax  deed  iasoed 
more  than  fire  years  after  the  date  of  the  tax  certificate  is  in- 
▼alid. 

Error  to  the  district  court  for  Colfiuc  county.    Tried 
below  before  Post,  J. 

H.  a  RuMell,  E.  T.  Hodsdon,  and  JS.  M.  Bashford,  for 
plaintiff  in  error. 


Orimiaon  &  Thomas,  contra. 


Vol.  33]         JANUARY  TEEM,  1892.  717 


Fuller  y.  Coanty  of  Coliiiz. 


Cases  cited  bj  oounsel  are,  in  the  main,  referred  to  in 
opinion. 

NOBVAL,  J. 

On  Deoember  11,  1888,  the  plaintiff  presented  to  the 
county  board  of  Ck>lfax  county  a  verified  account  of  moneys 
daimed  to  have  been  paid  by  him  to  the  county  treasurer 
for  the  purchase  of  lands  at  tax  sale,  which  were  not  liable 
for  taxation.  The  account  was  disallowed  by  the  county 
board,  whereupon  an  appeal  was  taken  to  the  district  court, 
where  the  plaintiff  filed  a  petition  setting  up  sixty-one 
causes  of  action.  The  counts  are  alike,  except  in  descrip- 
tion of  land,  date,  and  amount. 

The  plaintiff  for  his  first  cause  of  action  alleges : 
"That  on  the  first  Monday  of  February,  1876,  the 
county  commissioners  of  said  defendant  did  furnish  to  the 
assessor  of  Wilson  precinct  what  purported  to  be  a  list  of 
the  lands  in  said  precinct  subject  to  taxation;  that  said  list 
erroneously  contained  the  following  described  lands,  to-wit ; 
South  }  section  1,  town  19,  range  2  east,  of  the  6th  princi- 
pal meridian,  in  Colfax  county,  Nebraska;  that  said  as- 
sessor did  value  said  lands  at  $520,  and  returned  said 
valuation  with  other  lands  on  the  second  Monday  in  April, 
1875,  to  the  county  clerk  of  said  defendant;  that  said 
county  clerk  extended  the  taxes  of  1875  against  the  said 
lands  as  follows,  to-wit,  total,  $67.20;  that  on  the  first  day 
of  May,  1876,  said  taxes  not  having  been  paid,  the  same 
became  delinquent,  and  said  lands  were  offered  for  sale  by 
the  treasurer  of  said  defendant  on  the  first  Monday  of 
September,  1877,  but  the  said  lands  were  not  sold  on  that 
day  for  the  want  of  bidders,  and  that  on  the  1st  day  of 
December,  1877,  said  plaintiff  bought  said  lands  of  said 
treasurer  at  private  sale  for  said  delinquent  tax  of  1876, 
and  paid  said  treasurer  the  sum  of  $69.79  therefor,  that 
being  the  amount  of  taxes  and  interest  claimed  to  be  due 
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against  said  lands  by  the  treasurer  of  said  defendant;  that 
there  was  no  tax  due  against  said  lands  at  the  time  of  said  sale 
and  purchase^  for  the  reason  that  said  lands  at  the  time  they 
were  so  assessed  were  lands  belonging  to  the  general  gov- 
ernment of  the  United  States  and  were  not  liable  to  taxa- 
tion ;  that  said  lands  were  wrongfully  plaoed  upon  said 
tax  list  by  said  defendant's  commissioners  and  wrongfully 
assessed  by  the  assessor  of  said  precinct^  and  were  wrong- 
fully sold  by  said  defendant's  treasurer,  and  it  was  by  the 
wrongful  act  of  said  defendant's  commissioners  and  said 
defendaut's  assessors  and  said  defendant's  treasurer  that 
said  lands  were  sold  upon  which  no  tax  was  due  at  the 
time;  that  on  the  6th  day  of  November,  1879,  the  Union 
Pacific  Railroad  Company  commenced  proceedings  in  the 
circuit  court  of  the  United  States  for  the  district  of  Ne- 
.  brasioi  to  restrain  the  defendant's  then  treasurer,  John 
Miller,  from  issuing  and  delivering  a  tax  deed  for  the 
above  described  tract  of  land  to  the  plaintiff,  and  did,  ou 
or  about  said  last  named  date,  obtain  a  restraining  order 
therefor  from  said  court ;  that  said  restraining  order  was 
issued  by  said  circuit  court  upon  a  bill  theretofore  filed  on 
behalf  of  said  Union  Pacific  Railroad  Company  against 
said  John  Miller,  the  treasurer  of  Colfax  county,  which  bill, 
among  other  things,  allied,  in  substance,  that  the  lands 
above  described  were  not  properly  and  l^^lly  subject  to 
assessment  and  taxation  at  the  time  said  taxes  were  assessed 
and  levied  thereon,  for  the  reason  that  said  lands  then  be- 
longed to  the  governmeut  of  the  United  States,  and  that 
the  taxes  attempted  to  be  levied  thereon  by  the  local  au- 
thorities of  said  Colfax  county  were  wholly  illegal  and 
void ;  and  that  for  the  same  reason  all  the  proceedings  re- 
lating to  the  assessment  and  levy  and  collection  of  said 
taxes,  including  the  sale  of  said  lands  by  the  county  treas- 
urer, as  aliove  set  forth,  were  ill^al  and  void,  and  that 
the  purchaser  of  said  lands  at  said  sale  acquired  no  title  to 
or  lien  upou  said  lands  by  virtue  of  said  sale  by  the  county 
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treasurer ;  and  that  it  'was  further  alleged  in  said  bill  that 
notwithstanding  said  proceedings  for  the  assessment  and  col- 
lection of  said  taxes  and  the  sale  of  said  lands  were  wholly 
illegal  and  void^  the  holder  of  the  tax  certificates  issued  hy 
the  county  treasurer  upon  the  sale  of  said  lands  for  unpaid 
taxes  has  done  all  that  was  required  of  him  by  law  to  do 
to  entitle  him  to  tax  deeds  upon  said  lands,  and  that  said 
John  Miller,  as  treasurer  of  said  county  of  Colfax,  was 
about  to  issue  such  tax  deeds  to  the  holder  of  said  certifi- 
cates ;  that  the  answer  to  said  bill  filed  in  said  suit  in  be- 
half of  said  John  Miller,  treasurer  of  Colfax  county,  and 
on  behalf  of  said  county,  alleged  in  substance  that  said 
lands  were  subject  to  taxation  and  were  properly  assessable 
at  the  time  said  taxes  were  so  levied  and  assessed  thereon, 
and  that  all  die  proceedings  relating  to  the  assessment 
and  collection  of  said  taxes  and  the  sale  of  said  lands  for 
unpaid  taxes,  and  the  issue  of  certificates  upon  said  sale 
by  said  county  treasurer,  were  regular,  lc^l,and  valid,  and 
that  the  holder  of  said  tax  certificates  had  acquired  by 
virtue  of  said  tax  sale  a  perfect  title  to  said  lands,  and  that 
he  had  done  all  that  was  by  law  required  of  him  to  do  to 
entitle  him  to  tax  deeds  upon  said  lands  by  virtue  of  said 
certificates  of  sale,  and  that  said  John  Miller,  as  such  treas- 
urer of  Colfax  county,  was  about  to  issue  tax  deeds  upon 
said  lands  to  the  holder  of  said  certificates ;  that  upon  the 
issues  thus  formed  a  hearing  was  had  in  said  circuit  court 
for  the  district  of  Nebraska,  which  resulted  in  a  decree  in 
favor  of  the  said  complainant,  the  Union  Pacific  Bailroad 
Company,  and  against  the  defendant,  John  Miller,  as  treas- 
urer of  said  county  of  Colfax ;  that  on  the  25th  day  of 
November,  1881,  the  said  restraining  order  having  been 
continued  in  force  from  the  issue  thereof,  on  the  6th  day  of 
November,  1879,  the  said  circuit  court  of  the  United  States, 
by  the  final  decree  then  entered  in  said  suit,  forever  en- 
joined and  restrained  the  said  John  Miller,  as  such  treasurer 
of  Colfax  county,  and  his  deputies  and  successors  in  office, 
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from  issuing  and  delivering  any  tax  deed  or  tax  deeds  to 
the  holder  of  said  certificates,  or  from  enforcing  in  any 
way  the  payment  of  said  taxes  as  against  said  lands  or 
from  conferring  any  lien  upon  or  title  to  said  lands  upon 
the  holder  of  said  certificates;  that  from  said  decree  to  the 
treasurer  of  Colfax  county  the  successor  of  said  John 
Miller  immediately  took  an  appeal  of  said  suit  to  the  su- 
preme court  of  the  United  States;  that  on  tlie  18th  day  of 
October,  1886,  a  final  decree  in  said  suit  upon  said  appeal 
was  by  stipulation  of  said  parties  rendered  in  said  supreme 
court  of  the  United  States,  dismissing  said  appeal  at  the 
cost  of  the  said  Union  Pacific  Railroad  Company,  the  ap- 
pellee therein ;  that  the  dismissal  of  said  appeal  operated 
to  continue  in  force  the  aforesaid  decree  of  the  circuit  court 
for  the  district  of  Nebraska,  forever  restraining  the  treas- 
urer of  Colfax  county  from  issuing  to  the  plaintiff  a  tax 
deed  or  deeds  upon  the  lands  above  described  upon  tlie 
certificates  purchased  and  held  by  him  as  aforesaid,  although 
the  plaintiff,  as  the  holder  of  said  certificates,  had  done  all 
that  was  by  law  required  of  him  to  do,  to  entitle  him  to 
said  tax  deed  or  deeds;  that  by  reason  of  the  premises  set 
forth  as  above  the  defendant  became  liable  to  this  plaintiff 
for  the  amount  so  paid  by  him  as  aforesaid,  to-wit,  the 
sum  of  $69.79,  with  interest  at  the  rate  of  twenty  (20)  per 
cent  per  annum  from  the  1st  day  of  December,  1877. 

^'  That  said  defendant,  the  county  of  Colfax,  received  the 
moneys  so  paid  by  the  plaintiff  as  set  forth  in  the  aforesaid 
causes  of  action  upon  the  purchase  of  said  lands  at  said  tax 
sale  for  unpaid  taxes,  and  has  ever  since,  and  still  does,  re- 
tain the  same;  that  said  defendant,  the  county  of  Colfax, 
defended  said  suit  against  John  Miller,  treasurer  of  Colfax 
county,  brought  in  the  circuit  court  for  the  United  States 
by  the  Union  Pacific  Railroad  Company  to  eqjoin  the  col- 
lection of  said  taxes  and  the  issue  of  tax  deeds  upon  said 
certificates  as  above  set  forth,  and  for  that  purpose  em- 
ployed counsel  and  paid  from  the  county  treasury  all  the 
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costs  and  expenses  of  said  defense ;  that  upon  the  expira- 
tion of  the  term  of  office  of  said  John  Miller,  as  county 
treasurer  of  Colfax  county,  said  defendant,  the  county  of 
Colfax,  instructed  his  successor  in  office  to  continue  the 
defense  of  said  suit,  and  for  that  purpose  to  retain  the  serv- 
ices of  counsel  already  employed;  that  the  said  successor 
of  John  Miller,  as  county  treasurer,  acting  under  the  di- 
rection of  said  defendant,  did  continue  and  maintain  the 
defense  of  said  suit  and  the  expenses  thereof  were  paid  by 
said  defendant  from  the  county  treasury ;  that  said  defend- 
ant, the  county  of  Colfax,  was  the  real  defendant  in  said 
suit;  that  it  ratified  and  approved  all   the  proceedings 
taken  and  had  therein  in  the  name  of  John  Miller,  as  treas- 
urer, and  his  successor  in  office,  including  the  all^ations 
contained  in  said  answer,  and  the  proofs  that  were  adduced 
to  support  the  same,  and  also  the  stipulation  dismissing 
said  appeal ;  that  pending  said  action  and  during  all  the 
time  from  the  commencement  thereof  on  the  6th  day  of 
November,  A.  D.  1879,  to  the  18th  day  of  October,  A.  D. 
1886,  the  said  defendant,  the  county  of  Colfax,  through 
its  commissioners  and  officers,  affirmed  and  maintained 
that  under  the  decisions  of  the  supreme  court  of  the  state 
of  Nebraska,  the  said  lands  so  sold  for  taxes  were  subject 
to  taxation,  that  said  taxes  as  levied  and  assessed  were  le- 
gal and  valid,  that  the  sale  of  said  lands  for  unpaid  taxes 
and  the  issue  of  the  tax  certificates  upon  said  sales  and  the 
certificates  themselves  were  legal  and  valid  in  all  respects, 
and  that  the  plaintiff  as  the  holder  of  said  certificates  was 
entitled  to  a  deed  to  said  lands  from  the  said  county  of  Col- 
fax or  its  treasurer,  and  that  the  plaintiff  as  the  holder  of 
said  certificates  had  done  all  that  was  required  of  him  to  do 
to  entitle  to  him  said  tax  deeds,  and  that  the  plaintiff's 
title  to  said  land  under  said  certificates  had  not  failed^ 
and  that  he  was  not  entitled  to  have,  receive,  or  demand 
from  said  defendant,  the  county  of  Colfax,  the  repayment 
of  the  moneys  with  interest  thereon  which  he  had  paid 
49 


722  NEBRASKA  REPORTS.         [Vol.  33 


Fuller  T.  County  of  Golfiuc 


into  the  treasury  of  said  oountj  upon  the  purchase  of  said 
lands  for  unpaid  taxes  at  the  sale  thereof  by  the  ooanty 
treasurer;  and  that  said  defendant,  the  county  of  Colfax, 
by  reason  of  the  premises  is  now  estopped  from  asserting 
or  setting  up  by  way  of  defense  to  this  action  that  the 
plaintiff's  title  to  said  lands  had  failed  prior  to  the  entry 
of  the  final  decree  in  the  supreme  court  of  the  United 
States  dismissing  said  appeal  on  the  18th  day  of  October, 
A.  D.  1886,  in  the  suit  of  the  Union  Pacific  Railroad 
Company  against  John  Miller,  treasurer  of  Colfax  county, 
as  above  set  forth,  or  from  asserting  or  setting  up  by  way 
of  defense  to  this  action  that  the  plaintiff's  right  of  action 
against  said  county  for  the  repayment  of  said  moneys,  as 
set  forth  in  this  petition,  accrued  prior  to  said  18th  day  of 
October,  A.  D.  1886,  or  from  alleging  or  setting  up  by 
way  of  defense  that  the  plaintiff,  as  the  holder  of  said  tax 
certificates,  has  not  done  all  that  was  by  law  required  of 
him  to  do  to  entitle  him  to  tax  deeds  upon  said  certificates 
firom  the  county  of  Colfax,  or  from  setting  up  as  a  defense 
to  this  action  that  the  plaintiff's  title  to  said  lands  has  not 
now  failed." 

To  the  petition  the  county  interposed  a  demurrer,  all^ 
ing  the  following  grounds: 

1.  The  cotirt  has  no  jurisdiction  of  the  subject  of  the 
action. 

2.  The  petition  does  not  state  sufficient  fiicts  to  consti- 
tute a  cause  of  action. 

3.  The  several  causes  of  action  are  barred  by  the  statute 
of  limitations. 

The  demurrer  was  sustained  and  the  suit  dismissed. 

The  action  was  brought  under  the  provisions  of  section 
131  of  the  revenue  law,  which  provides  that  ''When  by 
mistake  or  wrongful  act  of  the  treasurer  or  other  officer 
land  has  been  sold  on  which  no  tax  was  due  at  the  time, 
or  whenever  land  is  sold  in  consequenoe  of  error  in  de- 
scribing such  land  in  the  tax  receipt,  the  county  is  to  hold 
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the  purchaser  harmless  by  paying  him  the  amount  of  prin^ 
cipal  and  interest  and  costs  to  which  he  would  have  been 
entitled  had  the  land  been  rightfully  sold/'  etc 

This  section  has  been  under  consideration  by  this  court 
in  several  cases,  and  by  an  unbroken  line  of  decisions  it  is 
held  that  where  lands  are  sold  for  taxes  by  a  county  treas- 
urer, which  are  not  subject  to  taxation,  the  county  is  liable 
to  the  tax  purchaser  for  the  amount  paid  by  him,  with  in- 
terest thereon.  (Roberts  v.  Adams  County,  18  Neb.,  471 ; 
20  Id.,  409;   Wilson  v.  Butler  Omntyy  26  Id.,  676.) 

The  correctness  of  these  adjudications  is  not  questioned, 
but  it  is  contended  by  the  attorney  for  the  county  that  the 
petition  does  not  aver  that  the  county  board  ever  made  a 
levy  of  taxes  against  the  lands,  and  that  the  sales  are  void 
for  want  of  jurisdiction  of  the  treasurer  to  make  them, 
and  hence  the  county  is  not  liable.  The  objection  that 
there  is  no  averment  of  the  levy  of  a  tax,  is  not  borne  out 
by  the  record.  The  petition  does  allege,  in  effect,  that  the 
lands  were  assessed  by  the  precinct  assessor,  although  at  the 
time  they  belonged  to  the  United  States  and  were  not 
liable  to  taxation;  that  they  were  wrongfully  placed  upon 
the  tax  list  of  the  county  by  the  county  commissioners 
and  the  county  clerk  extended  the  tax  against  the  lands. 
This  was  sufficient 

The  first  ground  of  demurrer,  that  the  district  court  had 
no  jurisdiction,  must  be  overruled.  The  plaintiff  pre- 
sented his  account  to  the  county  board  for  audit  and  allow- 
ance. It  being  rejected,  an  appeal  was  taken  and  perfected, 
which  conferred  jurisdiction  upon  the  court.  The  plaint- 
iff's causes  of  action  were  claims  against  the  county  within 
the  meaning  of  the  provisions  of  section  37,  chapter  18, 
Compiled  Statutes.  The  method  of  procedure  adopted  by 
the  plaintiff  in  presenting  his  account  to  the  county  board 
and,  when  disallowed,  taking  an  appeal  to  the  district 
court,  is  in  line  with  our  decisions  in  Richardson  County 
V.  Hull,  24  Neb.,  536;  28  Id.,  810. 
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SectioD  179  of  chapter  77,  Compiled  Statutes,  entitled 
'*  Revenue,"  prescribes  the  period  withiu  which  an  action 
to  foreclose  a  certificate  of  tax  sale  must  be  brought,  but 
neither  the  provisions  of  the  section,  nor  the  adjudications 
of  this  court  thereunder,  cited  by  counsel  for  plaintiff  in 
error,  which  affirmed  the  doctrine  that  the  statute  of  limi- 
tations does  not  commence  to  run  against  the  right  to 
foreclose  a  tax  lien  until  the  title  acquired  by  the  tax  deed 
has  failed,  have  any  application  to  the  question  under 
consideration.  No  tax  deed  was  ever  issued  to  the  plaintiff, 
hence,  he  never  had  any  title  to  fail.  Moreover,  this  is 
not  an  action  to  foreclose  a  tax  lien,  but  one  to  enforce  a 
claim  against  the  county  for  taxes  wrongfully  levied  and 
collected  by  it. 

Section  126  of  the  same  chapter  confers  authority  upon 
the  county  treasurer  to  issue  a  tax  deed,  when  the  land  has 
not  l)een  redeemed,  at  any  time  within  three  years  after  the 
expiration  of  two  years  from  the  date  of  the  sale,  on  the 
return  of  the  certificate  of  purchase,  in  case  the  purchaser 
has  complied  with  the  provisions  of  the  three  preceding 
sections  of  that  law. 

Section  180  declares  that  ''If  the  owner  of  any  sach 
certificate  shall  fail  or  neglect  either  to  demand  a  deed 
thereon  or  to  commence  an  action  for  the  foreclosure  of  the 
same,  as  provided  in  the  preceding  sections,  within  five 
years  from  the  date  thereof,  the  same  shall  cease  to  be  valid 
or  of  any  force  whatever,  either  against  the  person  holding 
or  owning  the  title  adverse  thereto,  and  all  other  persons, 
and  as  against  the  state,  county^  and  all  other  munidpal 
subdivisions  thereof." 

It  is  plain  that  there  is  no  authority  to  issue  a  treasurer's 
deed  after  the  lapse  of  five  years  from  the  date  of  the  sale, 
or  three  years  from  the  expiration  of  the  period  fixed  by 
law  for  the  redemption  from  a  tax  sale,  and  when  one  is 
issued  after  time  it  is  of  no  validity,  and  creates  no  lien. 
In  the  second  paragraph  of  the  syllabus  and  in  the  body 
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of  the  opinioiii  Alexander  v.  Wilcox,  30  Neb.,  793,  it  was 
inadvertently  stated  that  '^A  tax  deed  issued  more  than  fixfe 
years  after  the  expiration  for  the  time  to  redeem,  is  invalid." 
If  the  word  "five"  in  the  sentence  read  "three"  the 
proposition  would  be  correctly  written,  and  in  harmony 
with  the  letter  and  spirit  of  the  statute  which  makes  a  tax 
deed  invalid  if  issued  more  than  five  years  afler  the  date 
of  the  tax  sale. 

In  the  case  in  hand  the  lands  were  purchased  by  the 
plaintifi^,  and  the  money  paid  by  him  on  two  difierent 
dates,  November  7  and  December  1,  1877,  and  the  certifi- 
cates were  issued  by  the  treasurer  on  the  day  of  the  pur- 
chase, yet  no  deed  was  demanded  or  issued,  and  no  action 
was  ever  brought  to  foreclose  the  certificates,  but  more  than 
eleven  years  afler  their  date  the  plaintifi^  for  the  first  time 
asserts  a  claim  against  the  county,  by  presenting  to  the  county 
board  his  account  for  moneys  paid  for  the  tax  certificate. 
There  is  no  room  to  doubt  that  the  plaintiff  has  failed  to 
comply  with  the  provisions  of  section  180,  and  the  county 
is  not  under  any  legal  obligation  to  reimburse  him  for  the 
moneys  so  paid  out.  Unless  the  owner  of  the  certificate 
either  demands  a  deed  thereon  or  institutes  an  action  to 
foreclose  the  certificate  within  the  period  prescribed  by  the 
statute,  the  county  is  not  bound  to  save  him  harmless. 
This  is  clearly  the  meaning  of  section  180.  The  judgment 
in  the  injunction  suit  brought  in  the  United  States  court 
by  the  owner  of  the  lands  against  the  county  treasurer, 
perpetually  enjoining  the  issuing  of  deeJs  on  the  certificates 
cannot  avail  this  plaintiff.  Not  being  a  party  to  that 
litigation^  he  was  not  bound  by  the  decree  therein.  Had 
he  intervened  and  set  up  his  certificates,  and  asked  a  fore- 
elosure  thereof  within  the  period  fixed  by  the  statute,  it 
would  be  different. '  That  suit  did  not  prevent  Fuller  from 
taking  the  statutory  steps  necessary  to  preserve  his  rights 
and  fix  the  liability  of  the  county.  This  he  failed  to  do. 
In  Helphrey  v.  Redick,  21    Neb.,  80,  Maxwell,  Ch.  J., 
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Bays:  ''A  judgment  only  binds  parties  and  privies.  A  tax 
purchaser  of  real  estate  not  a  party  to  an  action  to  enjoin 
the  treasurer  from  issuing  a  deed,  nor  appearing  in  the 
action,  is  not  bound  by  the  decree." 

Merriam  r.  Otoe  County,  15  Neb.,  408,  is  relied  on  by 
the  plaintiff  in  error  to  sustain  the  position  for  which  he 
-contends.  While  that  was  a  similar  action  to  this,  in  one 
material  respect  the  facts  are  unlike.  In  the  case  cited  the 
owner  of  the  tax  certificates  was  a  party  to  the  suits  brought 
by  land-owners,  to  restrain  the  issuing  of  a  tax  deed  and  to 
cancel  and  set  aside  the  tax  certificates,  and  his  rights  were 
adjudicated  and  determined.  In  this  case.  Fuller  at  no 
time,  so  far  as  the  record  informs  us,  asserted  or  claimed 
any  rights  against  the  land-owner.  Again,  the  provisions 
of  section  180,  copied  in  this  opinion,  were  not  considered 
in  Merriam  v.  Otoe  G).,  nor  did  the  court  decide  whether 
it  was  essential  that  the  tax  purchaser  should  either  demand 
a  deed  or  bring  proceedings  to  foreclose  his  certificate  in 
order  to  maintain  an  action  against  the  county  for  indem- 
nity, for  the  mistake  or  wrongful  act  of  the  toeasorer  or 
other  officer,  etc 

The  case  of  St.  Louis  R,  Ry.  Co.  v.  Alexander ,  4  &  W. 
Rep.  [Ark.],  763,  cited  by  plaintiff  in  error,  was  an  action 
by  a  purchaser  at  a  tax  sale  whose  deed  had  been  declared 
invalid,  to  foreclose  the  lien  for  taxes.  It  was  ruled  that 
the  cause  of  action  commenced  to  run  from  the  date  of  the 
decree  pronouncing  the  title  bad,  and  not  from  the  date  of 
sale,  nor  from  the  expiration  of  the  period  of  redemption. 
The  question  here  presented  was  not  involved  in  nor  passed 
upon  in  that  case. 

Hutchinson  v.  Board  of  Supervisors  of  Sheboygan  Cd., 
26  Wis.,  402,  was  an  action  by  the  grantee  of  a  tax  deed 
against  the  county  to  have  the  purchase  money  refunded  by 
reason  of  the  invalidity  of  the  tax  sale.  It  was  based  upon 
a  statute  of  Wisconsin  which  provided  that  *'  if,  after  the 
conveyance  of  any  lands  sold  for  taxes,  it  shall  be  diseoth- 
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ered  that  the  sale  vxm  invalid^  the  county  board  of  supervis- 
ors shall  cause  the  monej  paid  therefor  on  the  sale,  and  all 
subsequent  taxes  and  charges  paid  thereon  by  the  purchaser 
or  his  assigns,  to  be  refunded  with  interest  on  the  whole 
amount  at  the  rate  of  seven  per  cent  per  annum,  upon  the 
redelivery  of  the  deed  to  be  canceled.''  The  court  held 
that  the  statute  of  limitations  did  not  commence  to  run  on 
the  claim  until  the  grantee  has  dear  and  positive  informa- 
tion or  knowledge  of  the  existence  of  proof  that  the  sale 
was  invalid.  This  decision  is  not  in  point,  being  based 
upon  a  statute  so  materially  different  from  the  sections  of 
the  revenue  law  of  this  state.  None  of  the  other  cases  dted 
in  brief  of  counsel  for  plaintiff  in  error  conflict  with  the 
conclusion  we  have  arrived  at.  The  demurrer  to  the  peti- 
tion was  right,  is  sustained^  and  the  judgment  is 

Ajtfibiced. 

The  other  judges  concor. 


OASES 


ARGUED  AND  DETERMINED 

SUPREME  COURT  OF  NEBRASRi 


JANUARY  TERM,  A.  D.  1892. 


PRESENT: 

Hon.  SAMUEL  MAXWELL.  Chibf  Junior 
Hoir.T.L.NORVAL.)j 
Hon.  a.  M.  POST,       f  •'"*~«»' 


J.  W,  Kelly  v.  C.  H.  Watts.  ;  g  2^ 

[Filed  Januaet  12, 1892.] 

Beyiew.  Id  an  action  to  reoover  for  work  and  labor,  the  defense 
was  partnership.  It  appeared  that  a  partnership  had  existed 
between  the  plaintiff  and  defendant  which  had  been  published 
as  being  dissolved.  This  was  claimed  by  the  defendant  to  be  a 
blind  to  keep  off  creditors  of  the  plaintiff  and  by  the  latter  to 
be  a  bona  fide  dissolution  and  thereafter  he  worked  for  his  for- 
mer partner  by  the  month.  Held^  That  the  testimony  did  not 
preponderate  against  the  verdict  to  such  an  extent  as  to  show  it 
was  clearly  wrong. 

Error  to  the  district  court  for  Furnas  county.  '  Tried 
below  before  Cochran,  J. 

C  B.  Roberts^  and  McClure  &  Andersen^  for  plaintiff  in 
error, 

(729) 
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A.  Y.  Wright,  and  J.  P.  lAndgayf  eorUra, 

Maxwell,  Ch.  J. 

This  actioD  was  brought  hy  the  defendant  in  error 
against  the  plaintiff  in  error  to  recover  for  work  and  labor 
performed  for  him.     The  answer  is  as  follows : 

**  For  further  answer  and  defense  to  plaintiff's  petition 
he  alleges  the  facts  to  be,  that  on  or  about  the  16th  day  of 
June,  1887,  the  plaintiff  and  defendant  herein  entered  into 
and  formed  a  partnership  under  the  firm  name  and  style  of 
'J.  W.  Kelly  A  Co.,'  for  the  purpose  of  opening  and  run- 
ning a  meat  market,  or  butcher  shop,  and  the  buying,  sell- 
ing, handling,  and  shipping  of  hides,  poultry,  etc.,  in  Beaver 
City,  Furnas  county,  Nebraska;  that  it  was  understood 
and  agreed  between  said  plaintiff  and  this  defendant  tliat 
each  partner  was  to  contribute  one-half  of  the  capital,  bear 
one-half  of  the  expenses  and  losses,  and  to  devote  his  time 
and  efforts  to  the  prosecution  of  the  business;  that  the 
labor  of  plaintiff  and  his  team  performed  as  set  out  in  his 
petition,  and  the  ice,  beef,  board  and  all  material^  furnished 
by  plaintiff  as  set  out  in  his  petition,  were  performed  and 
furnished  in  and  about  the  prosecution  of  said  partnership 
business  and  constituted  a  part  of  the  capital  and  means 
which  the  plaintiff  was  to  furnish  and  contribute  in  the 
carrying  on  and  prosecution  of  said  partnership  business; 
that  said  partnership  business  was  carried  on  until  on  or 
about  the  6th  day  of  February,  1888,  and  that  no  settle- 
ment of  the  partnership  accounts  of  said  firm  has  ever  been 
had|  nor  has  a  settlement  of  said  partnership  business  ever 
been  made,  between  the  parties  to  this  action,  who  consti- 
tuted the  sole  and  only  members  of  said  firm.'' 

The  reply  is  a  general  denial. 

On  the  trial  of  the  cause  the  jury  returned  a  verdict  for 
the  defendant  in  error  for  the  sum  of  f  228.36,  upon  which 
judgment  was  rendered. 
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The  testimoDj  tends  to  show  that  in  the  spring  of  1887 
the  plaintiff  and  defendant  entered  into  partnership  in  the 
meat  bosiness  at  Beaver  City;  that  this  partnership  con- 
tinued for  seven  days  when  an  advertisement  was  published 
in  a  local  paper  by  the  plaintiff  and  defendant  announcing 
the  dissolution  of  the  partnership.  It  is  claimed  on  behalf 
of  the  plaintiff  in  error  that  this  advertisement  was  a  mere 
blind  to  keep  off  certain  creditors  of  the  defendant  in  error. 
On  the  part  of  the  latter  it  is  contended  that  the  dissolution 
of  the  partnership  was  bona  fide;  that  be  was  thereupon 
employed  by  the  plaintiff  in  error  at  $50  per  month. 

There  is  considerable  testimony,  principally  admissions 
of  the  defendant  in  error,  tending  to  show  the  existence  of 
a  partnership,  but  upon  examining  the  whole  of  the  testi- 
mony we  are  not  convinced  that  the  verdict  is  wrong.  The 
case  was  one  proper  to  submit  to  a  jury,  and  in  the  condi- 
tion of  the  proof,  this  court  will  not  disturb  the  verdict. 
The  judgment  is  therefore 

AFFIltMED. 

The  other  judges  concur. 


IsAAO  A.  Hill  v.  John  V.  Helman. 

[Filed  Januabt  12,  1892.] 

1.  Beview.  Evidence  examined,  and  it  not  appearing  that  the  Ter- 
diet  18  dearly  wrong,  it  is  anatained. 

%  A  new  trial  will  not  be  granted  upon  newly  diaoovered  cnmn- 
lative  evidence,  nnlees  the  new  evidence  ia  of  so  controlling  a 
character  aa  probably  wonld  change  the  veidiot 

Error  to  the  district  court  for  Kearney  county.     Tried 
below  before  Oaslin,  J. 


88   181 

00   789 
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8L  Clair  &  McPheely^  and  Arthur  H,  Bumdt,  for 
plaintiff  in  error. 

X.  W.  Hague,  and  Leese  &  Stewart^  conJtra. 

Maxwell,  Ch.  J. 

This  is  an  action  for  the  conversion  of  certain  goods 
which  had  been  levied  upon  and  sold  by  the  plaintiff  in 
error  as  sheriff.  The  defendant  below  filed  an  answer  as 
follows : 

'^ Admits  that  I.  W.  Haws  executed  and  delivered  to 
plaintiff  his  promissory  note  for  tlie  sum  of  $519.95; 
admits  that  said  I.  W.  Haws  executed  and  delivered 
to  plaintiff  a  chattel  mortgage  upon  the  goods,  wares, 
merchandise,  and  fixtures  alleged  in  the  petition  herein; 
admits  that  said  mortgage  was  filed  in  the  office  of  the 
county  clerk  of  Kearney  county  as  alleged  in  the  petition. 
As  to  whether  the  sum  secured  by  the  said  mortgage  was 
paid  when  it  became  due  or  at  any  time,  and  as  to  whether 
plaintiff  ever  demanded  payment  thereof  the  defendant 
has  neither  knowledge  or  information  sufficient  to  form  a 
belief,  he  therefore  denies  the  same;  admits  that  plaintiff 
took  possession  of  said  mortgaged  property  on  or  about 
July  27th,  1889;  admits  that  defendant  is,  and  was  on. the 
27th  day  of  July,  1889,  sheriff  of  Kearney  county,  Ne- 
braska; admits  that  by  virtue  of  order  of  attachmeot 
against  one  I.  W.  Haws  upon  valid,  due,  and  unpaid 
claims  and  accounts  the  defendant  levied  upon  said  prop- 
erty and  took  the  same  into  his  possession  as  such  sheriff; 
admits  that  as  such  sheriff,  under  ao  execution  issued 
against  the  property  of  the  said  I.  W.  Haws  upon  judg- 
ment duly  rendered  upon  the  aforesaid  claims  of  creditors, 
the  defendant,  on  or  about  September  5,  1889,  levied  said 
execution  upon  said  aforesaid  property;  admits  that  as 
such  sheriff  the  defendant,  on  or  about  October  3, 1889, 
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sold  said  property  at  public  vendue  to  the  highest  bidder 
for  cash. 

'^2.  Defendant  denies  that  .said  promissory  note  referred 
to*  in  paragraph  1  of  said  petition  was  based  upon  money 
had  and  received  by  said  I.  W.  Haws  from  this  plaintiff; 
denies  that  there  was  any  consideration  whatever  for  said 
promissory  note;  denies  that  on  the  27th  day  of  July, 
1889,  or  at  any  other  time,  the  plaintiff  was,  or  is,  entitled 
to  the  possession  of  the  mortgaged  property  described  in 
the  petition,  or  to  any  part  or  portion  thereof;  denies  that 
at  any  time  the  defendant  had  any  knowledge  of  any  right 
of  the  plaintiff  to  the  said  mortgaged  property  or  any  part 
or  portion  thereof;  denies  that  plaintiff,  or  any  person  for 
him,  at  any  time  demanded  of  him  the  said  goods  and 
chattels  or  any  part  thereof,  and  denies  that  defendant  re- 
fused on  any  demand  of  the  plaintiff  to  deliver  to  him  the 
said  goods. 

''3.  The  defendant  for  the  fourth  answer  and  defense  to 
the  petition  of  the  plaintiff  herein  says,  that  at  the  date  of 
the  execution  of  the  note  and  mortgage  by  I.  W.  Haws 
to  the  plaintiff  referred  to  in  said  petition  the  said  I.  W. 
Haws  was  and  is  the  brother-in-law  of  the  plaintiff,  and 
was  financially  in  failing  circumstances,  and  was  being 
pressed  by  his  creditors  for  payment  of  their  i*espective 
claims,  all  of  which  was  well  known  to  the  plaintiff  herein ; 
that  suit  had  been  commenced  and  was  then  pending  in 
favor  of  the  parties  in  whose  behalf  and  at  whose  procure- 
ment the  writs  of  attachment  referred  to  in  the  petition 
were  issued;  that  pending  said  actions,  and  before  such 
orders  of  attachment  were  issued,  the  said  I.  W.  Haws  and 
the  plaintiff  herein  conspiring  to  cheat  and  defraud  said 
creditors  of  the  said  Haws,  and  for  the  purpose  of  hinder- 
ing and  defeating  them  in  the  collection  of  their  said  claims, 
executed  on  the  part  of  Haws,  and  was  received  by  the 
plaintiff  herein,  the  said  note  and  mortgage  referred  to  in 
said  petition,  and  defendant  allies   that   the  same  were 
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entirelj  without  oonsideration ;  that  do  real  indebtedness 
existed  to  plaintiff  from  said  Haws,  and  that  the  same  were 
so  executed  and  delivered  for  the  sole  purpose  aforesaid, 
and  conferred  no  right  in  of  to  said  mortgaged  propertj 
upon  the  plaintiff  herein;  that  the  taking  possession  of 
said  mortgaged  property  bj  the  plaintiff  was  without  right, 
and  was  in  pursuance  of  the  fraudulent  intent  aforesaid, 
and  to  cover  up  the  said  property  of  said  Haws,  and  pre- 
vent the  application  thereof  to  the  payment  of  his  just 
debts.  Defendant  denies  each  and  every  all^tion  in  said 
petition  not  hereinbefore  admitted  or  otherwise  denied." 

The  reply  is  a  general  denial.  On  the  trial  of  the  cause 
the  jury  returned  a  verdict  for  the  sum  of  $532  in  fiivor 
of  the  plaintiff  below,  and  a  motion  for  a  new  trial  having 
been  overruled,  judgment  was  entered  on  the  verdict 

The  testimony  tends  to  show  that  the  defendant  in  error 
is  a  brother-in-law  of  one  I.  W.  Haws;   that  Haws  was 
carrying  on  the  mercantile  business  in  a  small  way  at 
Heartwell ;  that  the  defendant  in  error  had  loaned  Haws 
sums  of  money  from  time  to  time,  and  on  the  26th  of  July, 
1889,  loaned  him  $160,  and  took  a  mortgage  on  his  stock 
of  goods  to  secure  that  and  other  loans.     The  defendant 
in  error  had  taken  possession  of  the  stock  under  his  mort- 
gage before  the  attachments  were  levied.     The  principal 
defense  is  that  Haws  was  not  indebted  to  the  defendant  in 
error.     In  our  view  the  testimony  sustains  the  verdict 
The  defendant  in  error  seems  to  have  taken  unusual  pains 
to   announce  to  his  friends  that  Haws  was  embarrassed 
financially,  and  two  witnesses  testify,  in  effect,  that  he  stated 
to  each  of  tliem  some  time  prior  to  July  26,  1889,  that 
Haws  had  nearly  paid  him  up,  and  that  he  was  throagh 
with  him.     This  testimony  was  proper  to  submit  to  the 
jury,  but  is  not  sufficient,  when  considered  in  connection 
with  the  other  testimony  in  the  case,  to  show  that  tiie  ver- 
dict is  wrong.     The   first   objection,  that  the  verdict  is 
against  the  weight  of  evidence,  therefore,  must  be  over- 
ruled. 
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SeooDd — One  Thompson  makes  an  affidavit  that  prior  to 
Jaly  26^  1889,  the  defendant  in  error  said  to  him,  ^Uhat 
I.  W.  Haws  was  in  bad  shape  financially,  but  was  square 
with  him,  the  said  Helman,  and  did  not  owe  him,  Helman, 
more  than  f  1.60,  and  he  proposed  to  keep  even  with  him/' 
This  is  substantially  what  two  other  witnesses  had  testified 
to,  and  is  not  sufficient  to  authorize  the  granting  of  a  new 
trial.  Cumulative  evidence  may  be  sufficient  to  authorize 
the  granting  of  a  new  trial  when  it  is  of  so  controlling  a 
character  as  to  render  clear  what  was  before  doubtful,  and 
would  probably  change  the  verdict.  {LevUsky  v.  Johnson, 
36  Cal,  41 ;  Windham  v.  KmdaU,  7  R.  I.,  77 ;  Maxw,,  PL 
and  Pr.  [6th  Ed.],  447.)  The  newly  discovered  evidence 
in  this  case  fails  to  reach  the  d^ree  of  certainty  required 
and  will  not  authorisse  the  granting  of  a  new  trial.  There 
is  no  error  in  the  record  and  the  judgment  is 

Affirmed. 
The  other  judges  concur. 


R  L.  Snow  v.  W.  R.  Vandeveeb. 

[FlLlD  Jakuaby  12, 1892.] 

1.  ITew  Trial :  Ordeb  Ovbrbuling  Motion  fob,  Revbbsed.  In 
an  action  for  tho  conversion  of  corn  a  verdict  was  retarned  in 
&vor  of  the  plaintiff.  The  defendant  thereupon  filed  a  motion 
for  a  new  trial,  which  soon  afterwards  was  overrnled.  In  oonse- 
qnenoe  of  a  decision  of  the  supreme  court  on  a  similar  question 
the  district  court,  during  the  same  term,  reviewed  its  former  rul- 
ing on  the  motion  for  a  new  trial  and  reversed  the  same,  and 
granted  a  new  triaL  HM,  That  this  was  within  the  powers  of 
the  court,  and  under  the  circumstances  was  not  an  abuse  of  di** 
cretion. 


— ^:  ;  Bkyibw.    On  the  second  trial  no  evidence  was 

offered  by  either  party,  whereupon  the  court  dismlBsed  the  ao- 


736  NEBRASKA  REPORTS.         [Vol.  33 


8oow  V.  VAsdeTeer. 


tion.  ffeldy  That  it  wm  the  duty  of  the  plaintiff  to  offer  evidenee 
in  rapport  of  hie  eaee,  and  that  the  eopreme  oonrt  wonld  not  re> 
▼iew  the  action  of  the  district  ooart  in  granting  a  new  trial  in 
adTance  of  the  eecond  trial 

Errob  to  the  district  court  for  York  coantj.  Tried 
below  before  Norval,  J. 

Sedgwiok  A  Powety  for  plaintiff  in  error. 

E.  A.  OUberty  corUrOy  cited :  Artman  v.  Weti.  Point  Mfg. 
Cb.,  16  Neb.,  572;  Conrad  v.  Bunndsy  23  O.  St,  601; 
8mUh  9.  Bd.  of  Education,  27  O.  St,  44 ;  Sang  v.  BeerSy 
20  Neb.,  366;  M.  P.  R.  Ch.  v.  Hays,  16  Id.,  224 ;  Taylor 
V.  apaulding,  32  N.  W.  Rep.  [Minn.],  863;  OilUlan  v. 
Kmdally  26  Neb.,  82;  Sandwich  Mfg.  06.  v.  Shiley,  15  Id., 
109 ;  Wise  v.  Frey,  9  Id.,  217;  Brown  v.  EdgerUm,  14  Id., 
453. 

Maxwell,  Ch.  J. 

Tlie  cause  of  action  was  set  forth  in  the  petition  as  fol- 
lows: 

"That  on  the  29th  day  of  May,  1888,  one  John  Hy- 
land  was  indebted  to  one  Charles  Daniels  upon  two  prom- 
issory notes  of  that  date  executed  by  the  said  Charles 
Daniels  and  one  Sylvester  Evans,  one  of  said  notes  be- 
coming due  the  15th  day  of  August,  1888,  and  the  other 
the  15th  day  of  November,  1888,  and  also  on  that  day 
the  said  Hyland  was  the  owner  of  twenty  acres  of  oorD  iq 
the  field  on  Mrs.  Corlan's  farm  of  eighty  acres  on  tiie 
north  half  of  the  northwest  quarter  of  section  19,  tovfo- 
ship  9,  range  1,  in  York  county,  JN^ebraska,  being  his 
two-thirds  interest  in  thirty  acres  of  corn  in  said  field. 
And  to  secure  the  payment  of  said  notes  on  that  day  the 
said  Hyland,  together  with  the  said  Evans,  executed  and 
delivered  to  the  said  Daniels  his  chattel  mortgage,  whereby 
he  mortgaged  and  conveyed  the  said  corn,  together  with 
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other  property,  to  the  said  Danielsy  which  said  mortgage 
was  duly  filed  Id  the  office  of  the  county  clerk  of  York 

county,  Nebraska,  on  the day  of  May,  1 888,  and  all  of 

said  property  so  mortgaged  and  conveyed  was  not,  and  is 
not,  of  sufficient  value  to  pay  the  aforesaid  promissory 
notes  and  interest  thereon,  and  the  said  Hyland  and  Evans 
were,  at  the  time  of  the  commencement  of  this  action,  and 
still  are,  wholly  insolvent  and  nothing  can  be  collected 
from  them,  or  either  of  them.  And  afterwards,  and  be* 
fore  the  maturity  of  the  said  notes,  the  said  Daniels  sold 
and  assigned  the  said  notes  and  the  said  mortgage  to  this 
plaintiff,  and  this  plaintiff  is  now  the  owner  and  holder 
thereof,  and  there  is  due   to   this   plaintiff  the  sum   of 

$262.75  and  interest;  and  on  or  about  the  day  of 

November,  1888,  the  defendant  took  nine  hundred  bushels 
of  said  corn  and  converted  the  same  to  his  own  use,  to 
the  damage  of  plaintiff  in  the  sum  of  $198.  Wherefore 
plaintiff  asks  judgment  against  the  defendant  for  the  sum 

of  $198  and  interest  from  the  day  of  November, 

1888,  and  costs  of  suit.'' 

The  answer  is  a  general  denial. 

On  the  trial  of  the  cause  the  court  instructed  the  jury 
as  follows : 

''If  you  believe  from  the  evidence  that  the  plaintiff  Al- 
fred L.  Snow  gave  John  Hyland  permission  to  sell  the  com 
in  controversy  in  this  case,  then  you  will  return  a  verdict 
for  the  defendant. 

''Second — Permission  to  sell  mortgaged  personal  prop- 
erty, given  by  the  mortgagee  to  the  mortgagor,  may  be 
given  orally  and  need  not  be  made  in  writing. 

"Third — Unless  you  find  from  the  evidence  that  the 
plaintiff  Snow  gave  permission  to  said  Hyland  to  sell  the 
corn  in  controversy,  then  you  will  return  a  verdict  for  the 
plaintiff  for  the  value  of  so  much  of  the  corn  sold  by  Hy- 
land to  the  defendant  as  the  evidence  shows  was  covered 
by  the  mortgage  introduced  in  evidence,  with  seven  per 
60 
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cent  interest  thereon  from  December  7,  1888,  to  April  8, 
1889. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for 
the  sum  of  $76.51.  On  the  next  day  a  motion  for  a  new 
trial  was  filed  by  the  defendant.  There  was  also  a  sup- 
plemental motion,  but  no  date  showing  when  it  was  filed. 
The  court  overruled  the  motion  and  rendered  judgment  on 
the  verdict  Afterwards,  during  the  same  term,  apparently 
in  consequence  of  the  decision  of  this  court  in  OiUUan  v. 
KendaUy  26  Neb.,  82,  the  district  court  reversed  its  ruling 
on  the  motion  for  a  new  trial  and  set  the  verdict  aside.  On 
the  second  trial  the  plaintiff  refused  to  offer  any  testimony 
and  the  case  was  dismissed,  and  this  is  the  error  com- 
plained of. 

It  was  the  duty  of  the  plaintiff,  on  the  seoond  trial,  to 
offer  testimony  in  support  of  his  case.  An  order  granting 
a  new  trial  is  not  such  a  final  order  as  the  court  will  re- 
view in  advance  of  the  final  trial  in  the  case,  and  no  evi- 
dttice  being  offered  when  the  case  was  called  for  trial  the 
second  time,  the  court  did  right  in  dismissing  it  There  is 
no  error  in  the  roooi^,  and  the  judgment  is 

Affibiced. 

Post,  J,  concurs. 

KoBVAL,  J.|  took  no  part  in  the  decision. 
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WiLUAH  Gaslin,  Jr.,  appellee,  v.  Isabella  Rrr- 

zel  et  al.,  appellants. 

John  L.  McOague,  appellee,  v.  Same. 

[FiLBD  JAKUABY  12,  1892.] 

DeoreeB:  Pbocbbdings  to  Opbk:  Insufficibnt  Sbbyicb.  In  m 
prooeediDg  to  opeu  a  decree  rendered  npon  oonstnictiye  senrioe, 
Mtf,  that  as  against  the  poBitive  affidaTite  of  two  of  the  de- 
fendants that  they  had  no  notice  of  the  pendency  of  the  action 
the  proof  to  show  snch  notice  was  insufficient,  and  said  defend- 
ants were  entitled  to  make  their  defense. 

Appeal  from  the  district  oourt  for  Douglas  county. 
Heard  below  before  Clarkson,  J. 

Oeorge  W.  Covdl  and  James  B,  Meikle,  for  appellants, 
cited:  Brown  v.  (Jonger^  10  Neb.,  238;  Savage  v.Aiken^l4 
Id.,  315. 

Howard  B.  Smith,  oontraf  cited  :  Brown  v.  Conger ^  10 
Neb.,  238;  Savage  v.  Aiketi,  14  Id.,  316;  Merriam  v. 
Gordon,  20  Id.,  405;  Cheney  v.  Harding,  21  Id.,  68; 
Merriam  v.  Calhoun,  16  Id.,  669. 

Maxwell,  Ch.  J. 

A  decree  was  rendered  against  the  defendants  on  service 
by  publication  at  the  September,  1890,  term  of  the  district 
court  of  Douglas  county.  Afterwards,  at  the  January, 
1891,  term  of  said  court  the  defendants  Isabella  Ritzel  and 
Fredericka  Bailey  sought  to  open  the  decree,  and  be  per- 
mitted to  defend.  On  the  hearing  the  district  court  over- 
ruled their  application  and  dismissed  the  same,  from  which 
onler  the  defendants  appeal.  The  affidavit  of  Mrs.  Ritzel 
is  as  follows: 

^'Isaliella  Ritzel,  being  first  duly  sworn,  upon  her  oath 
says :  That  she  is  one  of  the  defendants  ic  the  aforesaid  cause, 
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aud  that  she  is  one  of  the  heirs  at  law  of  Augustus  Graeter^ 
Sr.y  deceased,  and  that  during  the  pendency  of  the  aforesaid 
action  against  her  and  the  other  defendants  herein,  she  had 
no  actual  notice  thereof  in  time  to  appear  in  court  and 
make  her  defense  to  this  action ;  that  she  is  one  of  the 
daughters  of  the  said  Augustus  Graeter,  Sr.,  and  that  she 
had  no  knowledge  whatever  of  the  pendency  of  said  action 
or  of  the  rendition  of  a  judgment  or  decree  therein  until 
long  after  the  rendition  of  such  judgment  and  decree  in 
this  cause;  that  she  is  the  owner  of  a  one-sixth  interest  in 
the  undivided   half  of  the  real   estate  described    in  the 
petition  in  this  action,  known  and  described  as  lots  3,  8, 9, 
and  12  in  Griffin  &  Smith's  addition  to  the  city  of  Omaha, 
situate  upon  and  being  a  part  of  the  south  sixty-three  acres 
of  the  west  half  of  the  northwest  quarter  of  section  28,  in 
township  15  north,  of  range  13  east,  of  the  sixth  principal 
meridian,  in  Douglas  county,  Nebraska,  as  a  daughter  and 
one  of  the  heirs  at  law  of  Augustus  Graeter,  Sr.,  deceased ; 
that  no  other  service  was  made  or  attempted  to  be  made 
upon  this  affiant   in  this  cause  than  by  publication  in  a 
newspaper,  and  that  five  years  have  not  elapsed  since  the 
rendition  of  the  judgment  and  decree  in  this  cause;  that 
this  affiant  desires  to  have  the  judgment  and  decree  ren- 
dered in  this  cause  opened,  and  that  she  be  let  in  to  defend 
upon   giving  notice,  as  required   by  tlie  statutes  of  the 
state  of  Nebraska,  to  the  plaintiff  in  this  cause,  and  upon 
complying  with  the  orders  of  the  court  which  may  be  made 
in  this  behalf  as  to  the  payment  of  costs,  and  upon  filing 
a  full  answer  to  the  petition  in  this  cause/' 
The  affidavit  of  Mrs.  Bailey  is  as  follows: 
"Fredericka  Bailey,  being  first  duly  sworn,  upon  her 
oath  says :  That  she  is  one  of  the  defendants  in  the  aforesaid 
cause,  and  that  she  is  one  of  the  heirs  at  law  of  Augustus 
Graeter,  Sr.,  deceased,  and  that  during  the  pendency  of  the 
aforesaid  action  against  her  and  the  other  def(mdants  herein 
she  had  no  actual  notice  thereof  in  time  to  appear  in  court 
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and  make  her  defense  to  this  action ;  that  she  is  one  of  the 
daughters  of  the  said  Augustus  Graeter,  Sr. ,  and  that  she  had 
no  knowledge  whatever  of  the  pendency  of  said  action  or 
of  the  rendition  of  a  judgment  or  decree  therein  until  long 
after  the  rendition  of  such  judgment  and  decree  in  this 
cause;  that  she  is  the  owner  of  a  one-sixth  interest  in  the 
undivided  half  of  the  real  estate  described  in  the  petition 
in  this  action,  known  and  described  as  lots  3,  8,  9,  and 
12,  in  Griffin  &  Smithes,  addition  to  the  oity  of  Omaha, 
situate  upon  and  being  a  part  of  the  south  sixty-three 
acres  of  the  west  half  of  the  northwest  quarter  of  section 
28,  in  township  15  north,  of  range  13  east,  of  the  sixth 
principal  meridian  in  Douglas  county,  Nebraska,  as  a 
daughter  and  one  of  the  heirs  at  law  of  Augustus  Graeter, 
St.,  deceased ;  that  no  other  service  was  made  or  attempted 
to  be  made  upon  this  affiant  in  this  cause  than  by  publica- 
tion in  a  newspaper,  and  that  five  years  have  not  elapsed 
since  the  rendition  of  the  judgment  and  decree  in  this 
cause;  that  this  affiant  desires  to  have  the  judgment  and 
decree  rendered  in  this  cause  opened,  and  that  she  be  let  in 
to  defend,  upon  giving  notice,  as  required  by  the  statutes  of 
the  state  of  Nebraska,  to  the  plaintiff  in  this  cause,  and 
upon  complying  with  the  orders  of  the  court  which  may 
be  made  in  this  behalf  as  to  the  payment  of  costs,  and  upon 
filing  a  full-answer  to  the  petition  in  this  cause.'' 

A  notice  of  the  application  was  duly  given  and  answers 
duly  filed. 

One  John  I.  Marshall  made  affidavit  on  behalf  of  the 
plaintiff  as  follows :  ''  John  I.  Marshall,  being  first  duly 
aworn,  deposes  and  says :  I  was  in  Bradford,  Pennsylva- 
nia, on  September  3,  1890,  and  called  at  the  home  of  Mrs. 
Fredericka  J.  B.  Bailey,  formerly  Miss  Graeter,  and  now 
wife  of  Sanford  C.  Bailey.  I  had  a  conversation  with  her 
relative  to  the  former  interests  of  her  father,  Augustus 
Graeter,  Sr.,  and  her  brother,  Augustus  Graeter,  Jr.,  in 
Douglas  county,  Nebraska.    In  reply  to  some  inquiries  by 
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me  she  stated  that  her  brother,  Augustas  Graeter,  Jr.,  had 
written  to  her  sister,  Mrs.  Isabella  Ritzel,  oonoerning  this 
property,  and  that  later  on  some  conveyances  or  transfers 
of  that  property  had  been  made  to  him  and  the  papers 
forwarded  to  him  in  Montana.  She  said  she  did  not  recol- 
lect the  exact  contents  of  the  papers,  but  said  they  were 
conveyances  or  deeds,  and  that  she  left  the  matter  to  her 
brothers,  Augustus,  Jr.,  and  Adolphus,  to  attend  to.  She 
Kaid  that  she  was  not  positive  as*  to  the  time  the  deeds  were 
made  and  forwarded  to  her  brother,  Augustus,  but  that 
she  thought  it  was  not  long  after  a  suit  had  been  com* 
nienced  against  them  concerning  this  property,  and  was 
probably  in  December,  1886;  at  least  it  was  in  cold 
weather;  she  could  not  positively  say  that  it  was  in  De- 
cember; she  further  stated  that  she  had  not  given  the  mat- 
ter very  much  attention,  as  she  had  done  about  as  her 
brothers  suggested  in  the  matter. 

''As  to  the  present  condition  of  the  matter,  she  said  that 
she  would  be  governed  by  whatever  her  sister,  Mrs.  Ritsel^ 
would  say  or  do,  and  whatever  Mrs.  Ritzel  and  Mr.  Hyde, 
an  attorney  at  Warren,  Ohio,  would  do  in  the  matter  would 
be  all  right  with  her,  her  brother  Adolphus  being  now 
dead.  She  further  stated  that  she  joined  in  the  con  veyanoe 
mentioned  above  at  instance  of  her  brothers,  Augustus,  Jr. 
and  Adolphus,  and  her  sister,  Mrs.  Ritzel. 

''I  state  positively  and  unqualifiedly  that  Mra  Bailey 
fixed  the  time  of  the  conveyance  sent  to  her  brother, 
Augustus  Graeter,  Jr.,  in  Montana  by  referring  to  said  suits 
and  that  the  exact  words  are  as  follows,  to- wit:  'I  think 
-it  was  not  long  after  suits  had  b^n  commenced  against  as 
concerning  the  property  that  we  sent  the  deeds;  it  was 
probably  in  December,  1886,  at  least  it  was  in  oold 
weather.'  Mrs.  Bailey  further  said  she  and  Mrs.  Ritsd 
were  to  have  half,  and  their  attorney  the  other  half  of 
whatever  was  obtained  for  their  interest  in  the  said  prop- 
erty. 
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''I  further  say,  that  I  am  not  a  party,  nor  am  I  in  any 
way  or  manner  interested  in  said  actions,  nor  am  I  in  any 
way  or  manner  interested  in  the  property  in  dispute  in  said 
actions,  nor  in  any  real  estate  in  Douglas  county,  Nebraska, 
nor  am  I  an  inhabitant  of  said  county.'^ 

There  is  also  the  letter  of  Howard  B.  Smith  and  W.  L. 
McCague  to  Alfred  E.  Graeter,  and  an  affidavit  of  Mr. 
Smith;  also  letters  of  Mr.  Graeter.  We  fail  to  find  any 
authority,  however,  for  Mr.  Graeter  to  act  for  his  sisters, 
the  defendants,  nor  is  there  any  sworn  evidence  that  he 
informed  them  of  the  pendency  of  this  action. 

In  answer  to  Marshall's  affidavit  Mrs.  Bailey  makes 
oath  as  follows:  ^'  Fredericka  J.  B.  Bailey,  being  first  duly 
sworn,  upon  oath  says  that  she  has  carefully  read  a  copy 
of  an  affidavit  made  by  one  Jno.  I.  Marshall,  and  sworn 
to  on  the  26th  day  of  September,  1890,  by  him  before 
Clinton  W.  Powell,  a  notary  public  in  and  for  Douglas 
county,  Nebraska,  filed  in  the  above  entitled  causes  in  the 
district  court  of  Douglas  county,  Nebraska,  on  the  27th 
day  of  September,  1890,  said  copy  being  hereto  attached 
and  marked  ^Exhibit  A,'  and  she  positively  swears  and 
avers  that  she  did  not  state  to  John  I.  Marshall  on  the  3d 
day  of  September,  1890,  'that  she  thought  certain  deeds 
were  made  and  forwarded  to  her  brother,  Augustus  Graeter, 
Jr.,  not  long  after  a  suit  had  been  commenced  against  them 
eoncerning  this  property,  which  was  probably  in  December, 
1886';  that  she  did  not  state  to  John  L  Marshall  what  he 
swears  were  her  exact  words,  as  follows :  '  I  think  it  was  not 
long  after  suits  had  been  commenced  llgainst  us  concerning 
the  property  that  we  sent  the  deeds;  it  was  probably  in 
December,  1886,  at  least  it  was  in  cold  weather.'  Affiant 
further  positively  swears  and  avers  that  she  did  not  have, 
nor  did  her  sister,  Mrs.  Ritzel,  have,  any  knowledge  of  the 
pendency  of  the  said  actions  hereinbefore  named  until  after 
the  decrees  had  been  rendirjd  in  the  same." 

Sec  82  of  the  Code  provides  that  ^'A  party  against 
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whom  a  judgment  or  order  has  been  rendered,  withoat  other 
servioe  than  by  publication  in  a  newspaper,  may,  at  any 
time  within  five  years  after  the  date  of  the  judgment  or 
order,  have  the  same  opened  and  be  let  in  to  defend; 
before  the  judgment  or  order  shall  be  opened  the  applicant 
shall  give  notice  to  the  adverse  party  of  his  intention  to 
make  such  an  application,  and  shall  file  a  full  answer  to 
the  petition,  pay  all  costs,  if  the  court  require  them  to  be 
paid,  and  make  it  appear  to  the  satisfaction  of  the  court, 
by  affidavit,  that  during  the  pendency  of  the  action  he  had 
DO  actual  notice  thereof  in  time  to  appear  in  court  and 
make  his  defense;  but  the  title  to  any  property,  the  sulgect 
of  the  judgment  or  order  sought  to  be  opened,  which  by  it 
or  in  consequence  of  it  shall  have  passed  to  a  purchaser  in 
good  faith,  shall  not  be  aiFected  by  any  proceedings  under 
this  section,  nor  shall  they  affect  the  title  of  any  property 
sold  before  judgment  under  an  attachment.  The  adverse 
party,  on  the  hearing  of  an  application  to  open  a  judgment 
or  order  as  provided  by  this  section,  shall  be  allowed  to 
present  counter-affidavits  to  show  that  during  the  pendency 
of  the  action  the  applicant  had  notice  thereof  in  time  to 
appear  in  court  and  make  his  defense. '^ 

These  defendants  swear  in  effect  that  they  knew  nothing 
of  these  proceedings  until  after  the  decree  was  rendered, 
and  hence  had  no  opportunity  to  make  a  defense.  The 
proof  produced  on  the  part  of  the  plaintiff  ftiils  to  show 
such  notice  except  by  inference.  Mr.  Marshall  evidently 
called  upon  Mrs.  Bailey  for  the  purpose  of  obtaining 
admissions  from  her  in  regard  to  her  knowledge  of  the 
pendency  of  the  action. 

Such  evidence  must  be  scrutinized  very  closely  and  is 
liable  to  the  imperfections  of  memory  and  the  coloring 
whicli  a  willing  witness  may,  unconsciously  perhaps,  give 
it.  This  court,  however,  will  not,  upon  mere  inference  or 
unsatisfactory  testimony,  deprive  a  party  of  his  right  of 
defense.     This  is  a  right  which  pertains  to  every  one  and 
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no  person  should  be  deprived  of  it  unless  through  lapse 
of  time  or  his  own  neglect  it  is  lost.  The  proof  on  the 
part  of  the  appellee  is  not  sufficient  to  overcome  the  sworn 
testimony  of  the  defendants  that  they  had  no  notice.  The 
district  court,  therefore,  erred  in  overruling  the  applica- 
tion. The  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  further  proceedings. 


Reyebsed  and  bemanded. 


The  other  judges  concur. 


JoHK  Black,  appellant,  y.  Willla^h  Leonabd  et 

AL.,  APPELLEES. 
[FiLBD  Jahuaby  12,  1893.] 

1.  Tftz  Iiiens:  Libcetations:  An  action  to  fobsolosb  a  tax 
lien  is  barred  at  the  expiration  of  flve  years  from  the  time  the 
canse  of  action  accrned. 


2. :  Advebse  Possession.    Where  a  defendant  in  an  action 

to  foreclose  a  tax  deed  has  been  in  the  act  nal,  open,  exclnsivei 
adverse  possession  of  the  land  as  owner  for  ten  years,  he  thereby 
acquires  an  absolute  title  to  the  land,  free  from  the  tax  deed  on 
the  property,  issued  more  than  ten  years  prior  to  the  commence- 
ment of  the  action. 

Appeal  from  the  district  court  for  Saunders  county. 
Heard  below  before  Marshall,  J. 

8.  P.  A  E,  O,  Vanatta,  for  appellant,  cited :  Lammes  v. 
Omstock,  20  Neb.,  345;  Merriamv.  D<wetfy  25  Id.,  622; 
Parks  V.  Watson,  20  Fed.  Rep.  [Neb.],  764 ;  Otoe  Cb.  v. 
Mathews,  18  Neb.,  466;  Merriam  v.  Hemple,  17  Id.,  846; 
Schoenheit  v.  Nelson,  16  Id,,  235;  Stettnisehe  v.  Lamb,  18 

Id.,  lie. 
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7.  B,  WiUon  ( Jf.  B.  iSeese,  of  ooansel),  oordray  cited : 
Black  well,  Tax  Title,  174;  Shepherd  v.  Burr,  27  Neb., 
432 ;  Parker  v.  MaJthnm,  21  Id.,  646 ;  U  OttU  v.  ShMon, 
27  Id.,  829. 

NoRVAIi,  J. 

This  action  is  to  foreclose  a  tax  lien.  The  plaintiff  pur- 
chased the  lands  at  tax  sale  on  the  7th  day  of  September, 
1874,  and  has  since  paid  the  subsequent  taxes  thereon  for 
the  years  1874,  1876,  1876,  and  1877. 

On  the  30th  day  of  May,  1877,  the  county  treasurer  ex- 
ecuted and  delivered  to  the  plaintiff  treasurer's  deeds  for 
the  lands,  which  failed  to  convey  the  title  by  reason  of  the 
treasurer's  failing  to  attach  thereto  his  official  seal. 

The  defendants  pleaded  in  their  answer  the  five  years 
statute  of  limitetions,  and  set  up  that  they  had  been  in  the 
open,  notorious,  adverse  possession  of  the  real  estate  as 
owners  for  more  than  ten  years  prior  to  bringing  of  the 
action. 

It  is  stipulated  in  the  agreed  statement  of  facte  that  the 
tax  deeds  failed  to  convey  the  title  to  the  premises  for  the 
reason  they  did  not  bear  the  treasurer's  seal,  and  that  the 
de&ndante  have  held  and  occupied  the  lands  adversely  for 
more  than  ten  years  as  owners.  The  trial  court  found  for 
the  defeudante  and  dismissed  the  cause. 

It  is  obvious  that  the  action  is  barred  by  the  special  lim- 
itation fixed  by  the  stetute  for  the  foreclosure  of  tax  liens. 
The  deeds  were  void  on  their  face  and  suit  could  have  beea 
brought  to  foreclose  the  same  as  soon  as  they  were  issued. 
An  action  to  foreclose  a  tex  lien  is  barred  at  the  expiration 
of  five  years  from  the  time  the  cause  of  action  accrued. 
{Hdphrey  e.  Bedick,  21  Neb.,  80;  Parker  v.  Matheson,  Id., 
646  J  Warren  v,  Demary,  ante,  p.  327.) 

The  defense  of  adverse  possession  is  also  well  taken. 
The  doctrine  is  now  firmly  esteblished  in  this  stete  that 
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where  a  defendant  in  an  action  to  foreclose  a  tax  deed  has 
l)een  in  the  actual,  open,  exclusive,  adverse  possession  of 
the  land  as  owner  for  ten  years,  he  thereby  acquires  an  ab- 
solute title  free  from  the  lien  created  by  the  tax  deed  on 
the  property,  issued  more  than  ten  years  prior  to  the  com- 
mencement of  the  action  to  foreclose  such  tax  deed.  (D'  OeUe 
V.  Shddon,  27  Neb.,  829;  Alexander  v.  Wilcox,  30  Id., 
793;  Alexander  v,  MeadviUe,  ante,  p.  219.) 

The  judgment  is 

Affibmed. 


The  other  judges  concur. 


.  MoKiTOB  Plow  Works  y.  Richard  Born  et  al. 

[Filed  Jamuaby  12, 1892.] 

4 

1.  Kegotiable  Instruments:  Onus  PaoBANDi.  In  an  action 
npon  a  promissory  note,  where  the  answer  is  a  general  denial, 
the  burden  of  proof  is  npon  the  plaintiff  to  establish  the  genu- 
ineness of  the  instrument,  and  this  burden  remains  with  him 
throughout  the  case. 

3. :  Allvged  Fobgebt:  Eyidsncb  of  Similab  Offense. 

In  an  action  upon  a  note  claimed  by  the  defendant  to  be  forged^ 

«  it  is  not  competent  for  him  to  introduce  evidence  tending  to 
prove  that  the  payee  had,  at  other  times  and  unconnected  with 
the  note  in  suit,  negotiated  paper  alleged  to  be  forged. 

3.  Seyersible  Error :  The  Admission  of  Incompetent  Testi- 
mony on  a  jury  trial,  to  the  prejudice  to  the  party  against 
whom  it  is  introduced,  is  good  ground  for  royeisal. 

Error  to  the  district  court  for  Madison  oountjr.  Tried 
below  before  Powers,  J. 

8.  0.  Campbell,  and  Barnes  A  Tyler,  for  plaintiff  in  er- 
ror, cited,  contending  that  the  admission  of  incompetent 
testimony  was  reversible  error :  Dunbier  v.  Day,  12  Neb., 
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600;  Eigh  v.  Bank,  6  Id.,  167;  Eiseley  v.  Malchaw,  9  Id., 
180. 

Allen,  Robinaon  A  Reed,  contra,  cited,  as  to  the  evi- 
dence of  previous  offense:  1  Greenleaf,  Evidence  [13th 
Ed.],  sec  53  n.;  as  to  burden  of  proof:  First  NaU.  Bank 
V,  GarMon,  30  Neb.,  104;  as  to  admission  of  testimony: 
Dillon  V.  Russell,  6  Neb.,  484 ;  PoUand  v.  Turner,  22  Id., 
366 ;  Brooks  o.  Dutcher,  Id.,  644;  McClure  v.  Lavender, 
21  Id.,  181;  Brown  v.  Klook,  5  N.  Y.  Sup.,  245 ;  R.  Co. 
r.  Turner^  22  Pac.  Rep.  [Kan.],  414;  Hooker  v.  Brandon, 
43  N.  W.  Rep.  [Wis.],  742;  Priee  v.  Brown,  20  N.  E. 
Rep.  [N.  Y.],  381. 

NORVAL,  J. 

This  action  was  brought  in  the  court  below  by  the 
plaintiff*  in  error  against  Richard  Born  and  C.  Neidig  to 
recover  the  amount  of  a  promissory  note  purported  to  be 
given  by  Richard  Born  to  Neidig,  and  indorsed  by  the 
latter  to  the  plaintiff!     The  petition  is  in  the  usual  form. 

Neidig  answered,  confessing  the  allegations  of  the  peti- 
tion. The  answer  of  Richard  Born  is  a  general  denial. 
The  court  entered  judgment  against  Neidig  for  the  full 
amount  of  the  note  and  interest.  The  issue  presented  by 
the  answer  of  the  defendant  Born  was  tried  to  a  jury,  who 
returned  a  verdict  in  favor  of  the  defendant,  and  the 
plaintiff^  prosecutes  error. 

The  defense  is  that  the  note  is  a  forgery.  The  evidence 
bearing  upon  that  question  is  conflicting  and  irreconcilable 
The  note  is  for  $500,  bearing  date  September  8,  1883,  dae 
in  two  years  and  payable  to  the  order  of  C.  Neidig.  It 
purports  to  be  signed  by  Richard  Born  in  the  presence  of 
Jacob  Maurer. 

The  undisputed  testimony  is  to  the  effect  that  at  a  pub- 
lic sale  of  cattle  at  the  farm  of  one  Henry  Maurer,  held  on 
September  8,  1883,  the  defendant  Richard  Bom  purchased 
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over  $400  worth  of  stock,  and  gave  in  payment  therefor 
his  notes  signed  by  Chris.  Neidig  as  security.  It  was 
agreed  at  the  time  that  Born  should  secure  Neidig  for  sign- 
ing the  notes,  which  were  given  for  the  cattle.  The  next 
day  after  the  sale  Born  and  Neidig  went  to  Maurer's,  the 
former  after  the  stock  he  had  bought,  and  the  latter  to  see 
about  his  security.  While  there,  Born  signed  and  gave 
Neidig  some  paper  intended  as  security,  which  Bom  testi- 
fies was  not  a  note,  but  was  a  chattel  mortgage  on  certain 
cattle.  The  defendant  is  corroborated  by  several  witnesses 
who  were  present  at  Maurer's  house  when  the  transaction 
occurred. 

Richard  Born  also  testified  that  he  never  signed  the  in- 
strument in  suit,  nor  authorized  any  one  to  sign  his  name 
thereto,  and  that  shortly  after  the  payment  of  the  notes 
given  for  the  cattle,  he  went  to  Neidig,  to  obtain  the  paper 
he  had  given  him  as  security,  and  Neidig  destroyed  it  in 
his  presence.  It  is  undisputed  that  Jacob  Maurer  did  not 
sign  the  note  as  a  witness  to  Bern's  signature. 

As  sustaining  the  genuineness  of  the  note,  there  is  in  the 
bill  of  exceptions  the  testimony  of  C.  Neidig,  the  payee  of 
the  note,  that  he  saw  the  defendant  sign  it ;  the  testimony 
of  S.  O.  Campbell  to  the  effect  that  he  was  well  acquainted 
with  the  handwriting  of  Richard  Born,  and  that  the  sig- 
nature to  the  note  was  the  genuine  signature  of  Born,  and 
that  the  defendant  told  the  witness  at  one  time  he  signed 
the  note;  and  the  testimony  of  Wm.  Neidig,  a  former  clerk 
of  C.  Neidig  when  he  was  in  business  in  Madison,  which 
is  to  the  effect  that  he  talked  with  the  defendant  about  the 
note  and  in  none  of  the  conversations  did  Bom  claim  that 
note  was  a  forgery. 

The  only  issue  submitted  to  the  jury  was,  Did  the  de- 
fendant sign  the  note? 

The  court  charged  the  jury  that  burden  of  proof  was 
apon  the  plaintiff  to  show  by  a  preponderance  of  the  evi- 
dence the  execution  and  delivery  of  the  note. 
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It  is  claimed  by  counsel  for  plaintiff  in  error^  in  the 
brief^  that  after  evidence  had  been  introduced  by  the  plaint- 
iff to  show  the  execution  of  the  note,  and  that  it  was  trans- 
ferred to  the  plaintiff  before  due^  and  for  a  valuable  consid- 
eration,  the  burden  of  proof  shifted  to  the  defendant  to 
show  that  he  did  not  sign  the  note.  This  contention  is  not 
well  founded.  The  execution  of  the  note  declared  upon 
was  put  in  issue  by  the  answer^  and  it  devolved  upon  the 
plaintiff  to  establish  the  genuineness  of  the  defendant's 
signature  by  a  preponderance  of  the  evidence^  and  this 
burden  remained  with  the  plaintiff  throughout  the  case. 
(Fir^  Natl.  Bank  v.  Car9<yn,  30  Neb.,  104.) 

It  is  finally  urged  that  the  court  erred  in  admitting,  over 
the  plaintiff's  objection,  the  testimony  of  the  witness  Stuart 

James  Stuart  was  called  as  a  witness  by  the  defendant^ 
and  after  testifying  that  his  occupation  was  banker  and 
had  been  engaged  in  such  business  in  Madison  for  about 
ten  years,  and  that  he  was  acquainted  with  Chris.  Nedig, 
he  testified  on  direct  examination  in  answer  to  questions, 
as  follows : 

Q.  Did  you  ever  have  in  your  possession  commercial 
paper  that  was  negotiated  by  the  defendant  Neidig,  in  this 
case,  which  was  originally  drawn  to  him  as  payee  which 
was  forged  paper? 

Objected  to  by  the  plaintiff,  as  incompetent,  irrelevant^ 
and  immaterial,  and  that  it  is  foreign  to  the  question  in 
issue  in  the  case  and  tends  to  confuse  the  jury.  Overruled 
and  plaintiff  excepts. 

A.  I  had  paper  that  the  makers  claimed  they  never 
signed,  but  Mr.  Neidig  was  a  signer  on  the  paper,  and  not 
an  indorser. 

Q.  He  signed  the  paper  as  principal  or  surety? 

A.  As  principal. 

Plaintiff  moves  the  court  to  strike  out  the  last  two 
answers  of  the  witness  for  the  reason  that  the  testimony  is 
incompetent.     Motion  overruled  and  plaintiff  excepts. 
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Q.  You  may  state  if  Mr.  Neidig's  attention  was  called 
to  this  paper  and  what  the  parties  said  about  it ;  that  they 
claimed  that  they  had  not  signed  iU  Was  his  attention 
called  to  it  by  you? 

A.  Yes^  sir ;  the  man's  name  was  John  Fisher^  who  lived 
down  the  creek  about  three  miles.  The  note  purported  to 
to  be  signed  by  John  Fisher^  and  John  Fisher  claimed  that 
he  did  not  sign  it,  but  Neidig  said  that  John  had  forgotten 
about  it. 

Q.  Did  you  state  to  Neidig  that  Fisher  said  he  had  not 
signed  the  note? 

A«  Yes,  sir;  I  said  that  this  thing  has  got  to  stop  right 
off. 

Q.  What  did  he  say? 

A.  He  coughed  and  hemmed,  and  said  that  Fisher  had 
forgotten  about  it 

Plaintiff  moved  the  court  to  strike  out  all  the  testimony 
of  the  witness  relating  to  the  Fisher  note,  for  the  reason 
that  the  same  is  incompetent,  irrelevant,  and  immaterial, 
and  not  germane  to  the  issue  in  the  case.  Overruled,  and 
plaintiff  excepts. 

Q.  You  may  state  if  there  were  any  other  notes  of  a  like 
nature  about  that  time. 

Objected  to  by  plaintiff,  as  incompetent,  irrelevant,  and 
immaterial.    Overruled,  and  plaintiff  excepts. 

A.  Yes,  sir. 

Q.  What  were  they? 

A.  I  think  that  one  was  a  McCormick  note,  signed  by 
Mr.  Litke. 

Q.  What  about  that? 

A.  Why,  they  claimed  they  did  not  sign  it^  and  Mr. 
Neidig  took  it  up  at  once. 

The  admission  of  this  testimony  was  clearly  erroneous. 
It  was  the  theory  of  the  defense  that  the  note  in  suit  was 
forged  by  C.  Neidig,  and  as  tending  to  establish  that  fieict 
it  is  claimed  that  the  testimony  complained  of  was  compe- 
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tent  It  is  not  at  all  certain  that  the  notes  referred  to  by 
the  witness  Stuart  were  forged,  only  that  the  purported 
makers  claimed  they  did  not  sign  them.  Bat  conceding 
that  the  notes  mentioned  by  Stuart  in  his  testimony  were 
not  genuine,  the  proof  of  such  &ct  could  not,  in  any  man- 
ner, tend  to  show  that  Bern's  name  to  the  note  in  contro- 
versy was  forged  by  Neidig.  Jn  other  words,  it  was  not 
competent  to  prove  that,  at  another  time  and  place,  Neidig 
had  committed  the  crime  of  forgery.  {Smith  v.  SkUe^  17 
Neb.,  368 ;  CouHin  v.  BtaU,  22*  Id.,  619 ;  Berghoffv.  SUUe, 
26  Id,,  213.) 

The  evidence  should  have  been  confined  to  the  issue  on 
trial.  Owing  to  the  conflicting  character  of  the  testimony 
bearing  upon  the  question  of  the  genuineness  of  the  note 
sued  on,  we  cannot  say  the  admission  of  the  testimony  of 
the  witness  Stuart  was  not  prejudicial  to  the  plaintiff.  It 
may  have  turned  the  case  in  favor  of  the  defendant  For 
the  admission  of  this  testimony  the  judgment  is  reversed 
and  the  case  remanded  for  further  proceeding. 

Reversed  and  remaicded. 

The  other  judges  concur. 


W.  A.  Pollock  v.  D.  W.  Whipple. 

[FiLSD  January  12,  1892.] 

Forcible  Detention.  Thb  Failure  and  Rbfusal  of  a  Ten- 
ant TO  Pay  Rent  according  to  the  torma  of  his  lease  when 
due,  in  the  absence  of  a  siipnlation  to  the  oontrarj,  termioateB 
the  lease  and  the  tenant  is  liable  to  an  action  for  forcible  de- 
tention of  the  premiBea.    (Hendriekson  v.  JBeeBtm,  21  Neb.,  61.) 

Error  to  the  district  court  for  Cedar  county.    Tried 
below  before  Norris,  J. 
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Barnes  &  Tyler ^  and  H.  A.  Miller  &  Son,  for  plaintiff 
in  error : 

The  lease  ooniains  no  forfeiture  dause;  hence  mere  fail- 
ure to  pay  rent  did  not  work  a  forfeiture  nor  entitle  the 
landlord  to  recover  possession.  (2  Taylor,  Landlord  & 
Tenant,  70;  Broton  v.  Bragg^  22  Ind.,  122;  Oaskell  v. 
TVainer,  3  Cal.,  334.)  His  only  remedy  was  an  action  for 
the  rent  and  to  protect  his  reversionary  interests.  (1  Tay- 
lor, L.  AT.,  189;  12  Am.  &  Eng.  Ency.  Law,  684.)  Es- 
pecially since  there  was  no  demand  nor  sufficient  notice,  he 
cannot  claim  a  forfeiture.  (  Woodward  v.  Cone,  73  111.,  241 ; 
Brown  v.  Bragg^  22  Ind.,  122;  Estabrook  v.  Hughes,  8 
Neb.,  501;  Catlin  v.  Wright,  13  Id.,  558;  Chapman  t?. 
Wright,  20  111.,  125;  Johnson  v.  Dmiglas,  73  Mo.,  168.) 
Hendrickson  r.  Beeson,  21  Neb.,  63,  is  not  in  point  be- 
cause there  repeated  demands  were  made  and  the  tenancy 
was  from  month  to  month. 

Lothrop  &  Doit,  and  John  Bridenbaugh,  contra,  cited : 
Vfd  V.  Pence,  11  Neb.,  316;  Hendrickson  v.  Beeson,  21 
Id.,  63;  Scarlett  v,  Lamarque,  5  Cal.,  63. 

NORVAL,  J. 

This  is  an  action  of  forcible  entry  and  detainer  brought 
by  the  defendant  in  error  before  a  justice  of  the  peace  of 
Cedar  county.  A  trial  was  had,  which  resulted  in  a  judg- 
ment of  restitution  for  the  plaintiff.  The  defendant  ap- 
pealed to  the  district  court,  where  the  cause  was  tried  to  a 
jury,  with  verdict  and  judgment  for  the  plaintiff. 

On  the  9th  day  of  December,  1885,  David  W.  Whipple, 
a  resident  of  Michigan,  by  written  contract  leased  the  farm 
in  controversy  to  Sylvester  K.  Smith  and  wife,  the  son-in- 
law  and  daughter  respectively  of  Whipple,  for  a  period  of 
four  years,  ending  March  1,  1890.  The  contract  stipu- 
lated that  the  tenants  should  pay  as  rent  for  the  premises 
51 


764  NEBRASKA  REPORTS.         [Vol.  33 


PoUoek  T.  Whipple. 


all  the  taxes  assessed  against  the  land  for  the  years  1886, 
1887, 1888,  and  1889,  also  to  board  and  lodge  said  Whip- 
ple, free  of  charge,  at  such  time  as  he  might  be  in  Ne- 
braska and  should  desire  the  same. 

The  tenants  went  into  possession  of  the  land  under  the 
lease,  and  so  remained  in  possession  until  the  18th  day  of 
March,  1889,  when,  without  the  knowledge  of  the  land- 
lord, they  assigned  the  lease  to  William  A.  Pollock,  who 
took  possession  of  the  premises.  Whipple  came  to  Ne- 
braska in  April,  1889,  when  he  first  learned  that  the 
Smiths  had  abandoned  the  premises  and  left  the  county. 
None  of  the  taxes  had  been  paid,  and  the  land  had  been 
sold  for  taxes  of  1886  and  1887.  Whipple  thereupon  de- 
manded of  Pollock  that  he  carry  out  the  lease  by  paying 
the  taxes,  which  being  refused,  Whipple  redeemed  from 
the  sale  and  paid  the  taxes  for  1888,  after  which  he  made 
demand  for  possession,  which  being  reftised,  this  action  was 
instituted. 

The  main  question  presented  by  the  record  arises  upon 
the  giving  to  the  jury  the  plaintiff's  fourth  instruction,  to 
the  effect  that  a  tenant  holds  over  when  he  u^lects  or  re- 
fuses to  pay  his  rent,  and  upon  the  refusal  of  the  court  to 
give  the  defendant's  third  request,  which  reads  as  follows: 

*^  The  court  instructs  the  jury  that  a  default  in  the  pay- 
ment of  rent  does  not  work  a  forfeiture  of  the  term,  unless 
the  lease  provides  for  a  re-entry  in  case  of  default  in  pay- 
ment of  rent." 

It  is  insisted  that,  as  the  lease  contained  no  forfeiture 
clause,  a  failure  to  pay  rent  did  not  have  the  efiect  to  work 
a  forfeiture  of  the  term. 

Section  1021  of  the  Code  provides  that  '^  a  tenant  shall  be 
deemed  to  be  holding.over  his  term  whenever  he  has  fidled, 
neglected,  or  refused  to  pay  the  rent  or  any  part  thoeof 
when  the  same  was  due,"  etc 

The  provision  of  this  section  was  construed  by  the  court 
in  Hendrickaan  o.  Beeson,  21  Neb.,  61.     It  was  there  held, 
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after  a  careful  oonsideration  of  the  question^  that  '^  in  the 
absence  of  a  stipulation  to  the  contrary^  ^hen  a  tenant  fails 
and  refuses  to  pay  rent  according  to  the  terms  of  his 
lease,  when  due,  such  refusal  terminates  the  lease,  and  hy 
section  1021  of  the  Civil  Code  he  is  holding  over  his  term 
and  liable  to  an  action  for  the  forcible  detention  of  the 
property.''  It  was  further  decided  that  in  such  case  the  only 
notice  required  is  the  statutory  three  days'  notice  to  quit. 

We  do  not  think  any  other  construction  could  be  given 
to  the  section  of  the  statute  quoted.  It  is  quite  immate- 
rial that  the  contract  contained  no  stipulation  of  forfeiture 
or  right  of  the  landlord  to  re-enter  in  case  of  a  non-payment 
of  the  rent  reserved.  Contracts  of  lease  must  be  construed 
with  reference  to  this  provision  of  the  statute. 

It  is  claimed  that  the  lease  specified  no  time  for  the  pay- 
ment of  the  taxes,  and  their  payment  could  be  made  at 
any  time  before  the  expiration  of  the  lease.  We  do  not 
so  construe  the  provisions  of  the  lease.  The  contract  was 
for  a  period  of  four  years,  by  which  the  tenants  agreed  to 
pay  as  rent  the  taxes  assessed  on  the  property  for  each  year 
during  the  continuance  of  the  lease.  It  was  the  duty  of 
the  tenants  to  pay  the  taxes  each  year  before  they  became 
delinquent.  The  property  was  permitted  to  be  sold  for 
the  taxes  assessed  for  two  years,  and  the  landlord  was 
compelled  to  redeem  from  the  tax  sale.  The  lease  was 
therefore  forfeited  when  it  was  assigned  to  Pollock.  • 

There  is  evidence  tending  to  show  that  Whipple  was  not 
aware  that  the  taxes  had  not  been  paid  until  after  the 
Smiths  had  abandoned  the  premises,  and  that  shortly  aft:er- 
wards  he  informed  Pollock,  if  he  would  pay  the  taxes,  he 
would  allow  him  to  retain  the  premises  for  the  remainder 
of  the  term.  Pollock  declined  to  pay  them.  He  had  no 
right  to  refuse  to  pay  the  rent  reserved  by  the  lease  and 
still  retain  possession  of  the  premises.    The  judgment  is 

Affibmed. 
The  other  judges  concur. 
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g  2^        Frank  P£talka,  appellant,  v.  Fbank  Fttlb  et 

*f   ^  AL.,  APPELLEES. 

88    7M  ' 


[Filed  January  13, 1892.] 

1.  Judgments:  Iksufficiknt  Fikdino&  A  Jadgment  la  not 
Yoid  for  want  of  a  finding  of  fiMst  to  support  it.  While  it  Is 
•rroneons  and  snbjoct  to  reTerBal  by  proper  prooeedingB  bronght 
for  that  purpose,  yet  the  lack  of  each  a  finding  is  no  caose  for 
eBijoining  the  oollection  of  the  Jadgment. 

3.  :  Ik  JUNCTION.     A  jadgment  at  law,  valid  on  its  fiuie,  will 

not  be  enjoined  on  behalf  of  the  defendant  against  whom  it  was 
rendered,  when  it  does  not  appear  that  he  has  a  valid  defense  to 
the  oanse  of  action  upon  which  the  Judgment  was  entered. 

Appeal  from  the  district  court  for  Douglas  countj. 
Heard  below  before  Wakeley,  J. 

Slabaugh,  Lane  &  Rush,  for  appellant,  cited :  Blanchard 
V,  Jamison f  14  Neb.,  244;  Ridgevoay  t?.  Bank,  30  Tenn., 
523;  McNeiU  v.  Edie,  24  Kan.,  108;  Mastin  v.  Gray,  1» 
Id.,  458;  Chambers  v.  Mfg.  Co.,  16  Ark.,  270;  Ryan  v. 
Boyd,  33  Kan.,  778;  Owens  v.  Ranstead,  22  III.,  161; 
Qerrish  v.  Hunt,  66  la.,  682 ;  Blakedee  v.  Murphy,  44 
Conn.,  188. 

Jas.  W,  Carr,  contra,  filed  no  brief* 

NORVAL,  J. 

This  action  was  brought  in  the  court  below  by  appel- 
lant for  the  purpose  of  enjoining  an  allied  void  judgment 
which  the  appellee  Fitle  had  obtained  against  him  in  the 
justice  court  of  E.  K.  Wells,  a  justice  of  the  peace  in  and 
for  Douglas  county,  and  an  execution  issued  thereon, 
which  had  been  placed  in  the  hands  of  Martin  Eddy  as 
constable  and  which  he  was  about  to  levy  upon  the  prop- 
erty of  appellant 
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The  plaintiff  alleges  in  his  petition :  ''That  on  the  21st 
•day  of  February,  1888,  the  defendant  herein  recovered  an 
invalid  judgment  against  the  plaintiff  herein  in  the  justice 
court  of  £.  K.  Wells,  justice  of  the  peace  in  and  for 
Douglas  county,  Nebraska,  for  the  sum  of  $60  and  $7.90 
<x>sts  of  suit,  in  an  action  pending  in  said  court  wherein, 
the  said  Frank  Fitle  was  plaintiff  and  the  plaintiff  herein, 
Frank  Petalka,  was  defendant.  A  transcript  of  said  in- 
valid judgment  is  filed  herewith,  marked  'Ex.  A,'  and 
made  a  part  hereof. 

"The  plaintiff  alleges  that  there  is  error  in  said  pro- 
oeedings  and  in  said  record,  and  that  said  pretended  judg- 
ment is  invalid  for  the  following  reasons,  to-wit: 

"1st.  That  said  defendant  therein  had  not  been  sum- 
moned or  in  any  way  notified  to  appear  at  the  hour  said 
trial  was  had,  but  that  said  justice  was  absent  from  his 
office,  the  place  of  said  trial,  at  the  hour  said  Petalka  was 
summoned  to  appear,  and  was  absent  from  said  place  six  or 
•eight  hours  thereafter,  and  that  the  plaintiff  did  not  appear 
for  several  hours  later. 

"  2d.  That  the  judgment  of  said  suit,  as  appearing  in 
the  transcript  filed  herewith,  is  invalid,  and  that  no  legal 
judgment  exists  in  favor  of  the  defendant  herein  and 
against  the  plaintiff  herein. 

"3d.  That  said  justice  had  no  jurisdiction  of  the  parties 
hereto  at  the  time  of  rendering  said  judgment. 

"That  the  defendant  herein  threatens  to  enforce  said 
judgment  by  execution;  that  said  justice  has  issued  an  ex- 
ecution out  of  his  court  on  said  judgment  against  the 
plaintiff  herein,  and  delivered  the  same  to  Martin  Eddy, 
constable,  who  is  about  to  levy  upon  and  sell  under  said  ex- 
ecution the  goods  and  chattels  of  the  plaintiff  herein. 

"That  the  defendant  herein  is  insolvent,  and  if  he  be 
allowed  to  enforce  said  judgment  and  collect  thereon,  the 
plaintiff  herein  would  be  irreparably  injured." 

No  answer  was  filed,  and  the  cause  was  submitted  to 
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the  court  upon  the  petition  and  evidence,  on  oonsideration 
thereof  the  court  found  the  issues  in  favor  of  the  defend- 
ants and  dismissed  the  action  for  want  of  equity. 

As  the  defendants  failed  to  deny  the  averments  of  the 
petition,  every  allegation  qf  facts  contained  in  the  petition 
must  be  taken  as  true.  Was  the  petition  sufficient  to  en- 
title the  plaintiff  to  equitable  relief? 

The  transcript  of  the  judgment  rendered  by  the  justice 
of  the  peace,  which  is  attached  to  and  made  a  part  of  the 
petition,  shows  that  on  the  14th  day  of  February,  1888, 
the  justice  issued  a  summons  for  Frank  Petalka  returnable 
February  21,  1888,  at  1  o'clock  P.  M.,  which  was  per- 
sonally served  upon  Petalka  on  the  day  it  was  issued. 
The  transcript  also  states  that  the  defendant  did  not  ap- 
pear at  the  hour  fixed  for  trial,  nor  for  one  hour  thereafter, 
when  the  case  was  called,  trial  had,  and  judgment  rendered 
for  plaintiff  for  $60  and  costs.  The  justice  court  had  juris- 
diction of  the  subject-matter  of  the  action,  and  it  appears 
from  the  transcript  of  the  judgment  that  jurisdiction  was 
had  of  the  person  of  the  defendant  So  no  want  of  juris- 
iliction  appears  upon  the  face  of  the  judgment  The  sole 
defect  in  the  record  is  that  it  contains  no  finding  of  fitct 
But  the  want  of  a  finding  does  not  render  the  judgment 
void.  It  is  merely  erroneous,  and  would  be  sufficient 
grounds  for  reversal  in  proper  proceedings  brought  for 
that  purpose.  {Hansen  o.  Bergquid,  9  Neb.,  278;  Doty  r. 
fhimner,  12  Id.,  378;  McNamara  v.  Cabon,  21  Id.,  589; 
Connelly  v.  Edgerton,  22  Id.,  82.) 

Relief  is  asked  upon  the  ground  that  the  trial  was  had 
and  judgment  rendered  several  hours  after  the  time  fixed 
in  the  summons  for  Petalka  to  appear.  But  this  alone 
is  not  sufficient  cause  for  enjoining  the  collection  of  the 
judgment  The  judgment  shows  that  it  was  rendered  in 
the  absence  of  Petalka.  He  was  therefore  entitled  under 
the  statute,  as  a  matter  of  right,  to  have  the  same  set  aside, 
by    making  application   to  the  justice  within  ten  days 
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after  the  jadgment  was  rendered,  and  confessing  judgment 
for  the  costs  or  paying  the  same.  Had  such  motion  been 
made  and  denied,  he  could  have  prosecuted  appeal  on  error 
therefrom  to  the  district  court.  He  did  not  avail  himseli* 
of  the  remedy  provided  by  statute. 

The  plaintiff  does  not  allege  in  his  petition  sufficient 
facts  to  show  that  it  would  be  inequitable  to  permit  the 
judgment  to  be  enforced.  It  does  not  appear  that  Petalka 
has  any  defense  to  the  action  in  which  judgment  was  ren- 
dered against  him.  The  rule  is  well  settled  that  a  court  of 
equity  will  not  enjoin  a  judgment  at  law,  regular  on  its 
face,  on  behalf  of  the  defendant  against  whom  the  judg- 
ment had  been  rendered,  unless  it  appears  he  has  a  valid 
defense,  which  he  was  prevented  from  making,  by  reason 
of  fraud,  accident,  or  circumstances  beyond  his  control. 
Sehofield  V,  State  Bank,  9  Neb.,  316 ;  Gould  v.  Lougham, 
19  Id.,  392;  J^roctor  v.  PeUitt,  25  Id.,  96;  Winters  v. 
Means,  Id.,  241 ;  Osborne  v.  Gehn,  29  Id.,  661.) 

The  petition  failing  to  state  sufficient  grounds  for  equita- 
ble relief,  the  district  court  did  not  err  in  dismissing  the 
action.     The  judgment  is 

Affirmed. 


The  other  judges  concur. 


R  V.  <&  W.  R  Co.,  APPELLEE,  V.  Chase  County  et 

AL.,  APPELLANTS. 

[FiLKD  January  13, 1892.] 

Taxation:  Railboads:  Unimpbovsd  Right  of  Way.  A  rail- 
way oompanj  owds  a  right  of  way,  grading,  cnlverta,  etc,  rnn- 
niog  throagh  two  or  more  ooantieB  of  the  state.  It  has  owned 
this  right  of  way  for  years  hat  there  is  no  snperstrnctnre 
thereon.  Held^  That  under  section  39  of  the  reyenne  law, 
the  right  of  way,  etc,  was  subject  to  assessment  by  the  local 
assessors,  and  that  a  petition  to  epjoin  taxes  so  levied  woald  be 
dismissed  for  want  of  equity. 
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Appeal  from  the  district  court  for  Chase  county. 
Heard  below  before  CochraN|  J. 

O.  W.  WaUera,  for  appellants,  cited :  C,  B.  d  Q.  R 
Co.  V.  Paddock,  75  111.,  616 ;  San  F.,  N.  A  B.  R.  Co.  v.  Bd. 
of  Equalization,  60  Cal.,  12 ;  Dundy  v.  Richardson^  8  Neb., 
508;  8.  PlatU  Cb.  v.  OreU,  11  Id,,  344;  Thatcher  v. 
Adams  0o.,19  Id.,  485;  Appelgate  o.  Ernst,  S  Bush  [Ky.], 
646 ;  V.<tT.  R.  Co.  v.  Washington  Co.,  30  Gratt  [Va.], 
481 ;  Cass  Cb.  v.  R.  Cb.,  25  Neb.,  356. 

W.  8.  Morlan,  and  Marquftt  &  Deweese,  contra,  cited : 
B.  &  M.  R.  R  Cb.  V.  Lancaster  Cb.,  7  Neb.,  36 ;  15  Id., 
251 ;  Red  Willow  Co.  v.  R.  Co.,  26  Id.,  660. 

Maxwell,  Ch.  J. 

A  demurrer  to  the  petition  was  overruled  in  the  court 
below,  and  the  injunction  made  perpetual.  The  petition  is 
as  follows: 

''  The  plaintiff  respectfully  represents  that  it  is  a  corpo- 
ration duly  organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  state  of  Nebraska,  and  that  as  such  it  has 
procured  the  right  of  way  for  a  line  of  railroad  runniog 
from   Culbertson,  in  Hitchcock   county,  northwestwardly 
through  that  county,  and   through  the  county  of  Hayes, 
and  the  county  of  Chase,  and  has  built  and  graded  a  road- 
bed thereon,  and  partially  completed  the  construction  of  the 
road  by  the  laying  of  ties  and  rails,  and  the  building  of 
culverts,  bridges,  etc.,  over  a  portion  of  said   line,  the 
balance  of  which  still  remains  uncompleted  so  far  as  laying 
the  ties  and  rails  is  concerned,  but  the  road-bed  has  been 
graded  through  those  counties,  and  it  is  the  intention  of 
the  said  railroad  to  complete  the  construction  of  the  same 
for  the  running  and  operation  of  cars,  trains,  and  engines 
thereon  in  the  usual  mannerof  the  construction  of  railroads 
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for  use  in  the  operation  of  trains  as  a  common  carrier  in 
the  state  of  Nebraska;  that  said  line  of  right  of  way 
through  Chase  county  was  procured  in  the  months  of  May 
to  October  inclusive^  1887,  and  the  grade  or  railroad  bed 
was  built  and  constructed  thereon  in  the  months  of  July  to 
December  inclusive^  1887,  and  said  line  of  right  of  way  and 
railroad  grade  has  been  the  property  of  the  plaintiff  ever 
since  the  same  was  procured  and  constructed  as  above  stated. 

''Second — The  plaintiff  further  alleges  that  for  the  year 
1888  the  county  ofiSoers  and  local  taxing  officers  of  the 
county  procured  an  assessment  to  be  made  by  the  precinct 
assessors  in  said  county  upon  the  right  of  way  and  grade 
of  said  line  of  railroad  in  said  county^  and  levied  a  tax 
thereon,  and  spread  the  same  upon  the  records  of  said 
county  as  a  tax  against  this  plaintiff;  that  the  total  valua- 
tion placed  upon  said  right  of  way  and  grade  for  the  said 
line  of  railroad  in  said  county  for  said  year  was  the  sum 
of  $41,000,  and  the  total  amount  of  tax  levied  thereon  for 
the  said  year  by  the  local  taxing  officers  of  said  county 
was  and  is  the  sum  of  $1,200.33,  which  was  and  is  spread 
upon  the  records  of  said  county  as  a  tax  lien  against  the 
property  of  this  plaintiff. 

"Third— Plaintiff  further  alleges  that  for  the  year  1889 
the  local  taxing  officers  of  said  county  procured  an  assess* 
ment  to  be  made  upon  the  right  of  way  and  grade  of  said 
line  of  railroad  by  the.  precinct  assessors  of  the  various 
precincts  through  which  said  line  of  road  is  located  and 
built,  which  assessment  for  the  said  year  amounts  as  a 
whole  to  the  sum  of  $ ,  and  that  the  local  taxing  offi- 
cers of  said  county  levied  a  tax  upon  said  year  of  1889, 
and  spread  the  same  upon  the  records  of  said  county  as  a 
tax  and  lien  against  the  property  of  this  plaintiff,  which 
tax  amounts  for  the  year  1889  to  the  sum  of  $1,395.46, 
which  tax  still  stands  on  the  records  of  said  county  as  an 
apparent  lien  upon  the  property  of  this  plaintiff. 

"Fourth — The  plaintiff  alleges  that  the  said  county  of 
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Chase,  throngh  its  officers  and  assessors,  had  no  authority 
of  law  for  the  assessment  of  said  property  and  the  levying 
of  a  tax  on  said  right  of  way  and  railroad  grade;  that 
said  property  was  not  taxable,  but  under  the  law  could 
only  be  valued  and  assessed  for  taxation,  if  at  all,  for  said 
years,  by  the  state  board  of  equalization,  and  that  the  pre- 
tended assessment  and  taxation  of  the  same  by  the  local 
taxing  officers  of  Chase  county  is  null  and  void  and  of  no 
effect  in  law,  other  than  to  create  an  apparent  lien  and 
cloud  upon  the  property  of  the  plaintiff. 

"  Fifth — The  plaintiff  further  alleges  that  the  said  taxes 
so  levied  by  the  local  taxing  officers  of  Chase  county  have 
l)een  spread  upon  the  records  of  said  county  as  a  tax  lien 
against  the  property  of  this  plaintiff,  and  that  the  said 
county,  through  its  officers,  and  through  the  said  R.  A. 
Ewing  as  treasurer  of  said  county,  have  threatened  to  pro- 
ceed to  the  collection  of  said  taxes  by  process  of  law,  and 
that  unless  they  are  restrained  the  said  county,  through  its 
officers,  will  proceed  to  collect  the  said  taxes  thus  levied  by 
them  on  the  property  of  this  plaintiff,  by  advertisement 
and  sale ;  that  this  plaintiff  has  no  remedy  at  law  to  pre- 
vent the  said  county  and  the  said  treasurer  and  its  officers 
from  collecting  the  said  taxes  by  distress  and  sale,  and  that 
it  would  suffer  great  and  irit^parable  damages  if  they  are 
allowed  to  proceed  in  the  collection  of  the  same. 

'*  Wherefore  plaintiff  prays  that  a  writ  of  injunction 
may  be  issued  restraining  the  said  county  and  the  said  R 
A.  Ewing,  as  treasurer  of  said  county,  and  all  other  officers 
and  agents  of  said  county,  from  in  any  manner  interfering 
with  or  intermeddling  with  the  property  of  this  plaintiff, 
and  to  restrain  them,  and  each  of  them,  from  collecting  the 
said  taxes  or  any  portion  thereof,  and  from  taking  any 
steps  under  the  law  for  that  purpose,  and  that  on  the  final 
hearing  of  said  cause  the  said  taxes  may  be  declared  nail 
and  void  and  of  no  lien  or  effect  on  the  property  of  or 
against  this  plaintiff,  and  that  said  temporary  injunction 
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may  be  made  perpetual,  together  with  such  other  and  further 
relief  as  the  plaintiff  is  in  equity  entitled  to/' 

Section  39  of  the  revenue  law  provides  *^  That  the  presi- 
dent,  secretary,  su})erintendent,  or  other  principal  account- 
ing officers  within  this  state  of  every  railroad  or  telegraph 
company,  whether  incorporated  by  any  law  of  this  state  or 
not,  when  any  portion  of  the  property  of  said  railroad  or 
telegraph  company  is  situated  in  more  than  one  county, 
shall  list  and  return  to  the  auditor  of  public  accounts  for 
assessment  and  taxation,  verified  by  the  oath  or  affirmation 
of*  the  person  so  listing,  all  the  following  described  prop- 
erty belonging  to  such  corporation  on  the  first  day  of 
April  of  the  year  in  which  the  assessment  is  made  within 
this  state,  viz.,  the  number  of  miles  of  such  railroad  and 
telegraph  line  in  each  organized  county  in  this  state,  and 
the  total  number  of  miles  in  the  state,  including  the  road- 
bed, right  of  way,  and  superstructures  thereon,  main  and 
side  tracks,  depot  buildings,  and  depot  grounds,  section 
and  tool  houses,  rolling  stock,  and  personal  property  neces- 
sary for  the  construction,  repairs^  or  successful  operation 
of  such  railroad  and  tel^raph  lines;  Provided,  however, 
That  all  machine  and  repair  shops,  general  office  buildings^ 
storehouses,  and  also  all  real  and  personal  property  outside 
of  said  right  of  way  and  depot  grounds  as  aforesaid,  of 
and  belonging  to  any  such  railroad  and  telegraph  companies 
shall  be  listed  for  purposes  of  taxation  by  the  principal 
officers  or  agents  of  such  companies,  with  the  precinct 
assessors  of  any  precinct  of  the  county  where  said  real  or 
personal  property  may  be  situated,  in  the  manner  pro- 
vided by  law  for  the  listing  and  valuation  of  real  and 
personal  property." 

It  will  be  observed  that  the  right  of  way,  with  the 
grading,  bridges,  culverts,  etc.,  is  not  mentioned  in  the 
above  section.  The  number  of  miles  of  railroad  and  tel- 
egraph line  is  to  be  given,  which  should  include  the  road- 
bed, right  of  way,  and  superstructures  thereon,  main  and 
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sidetracks^  depot  buildings  and  depot  groands,  section  and 
tool  houses^  rolling  stock,  eta     In  other  words,  a  railroad 
running  through  two  or  more  counties,  with  its  equip- 
ment, is  to  be  assessed  as  a  whole  by  the  state  board.    But 
all  machine  and  repair  shops,  general   office   buildings, 
storehouses,  together  with  all  real  estate  and  personal  prop- 
erty outside  of  the  right  of  way  and  depot  grounds,  shall 
be  assessed  by  the  assessors  of  the  proper  precincts.     The 
second  section  of  the  revenue  law  exempts  from  taxation 
the  property  of  the  state,  counties,  and  municipal  corpora- 
tions, property  used  exclusively  for  agricultural  and  hor- 
ticultural societies  and  for  school,  religious,  cemetery,  and 
charitable  purposes,  etc.     There  is  a  qualified  exemption 
for  fruit  and  forest  trees,  etc.,  which  need  not  be  noticed. 
All  other  property  in  the  state  is  taxable.     In  the  case  at 
bar  the  road-bed,  grading,  culverts,  etc.,  have  existed  for 
years.     They  do  not  constitute  a  railroad.     At  the  most 
they  are  but  parts  of  the  road.     The  l^islature  evidently 
did  not  contemplate  a  state  of  affairs  like  that  set  forth  in 
the  petition.     It  is  to  be  supposed  where  a  right  of  way  is 
obtained  and  the  grading  done  it  is  bona  fide  and  with  the 
intent  to  construct  a  railroad  then — not  five  or  ten  years 
afterwards.     The  right  of  way  in  many  cases,  no  doubt, 
was  obtained  for  a  trifle  or  for  nothing  from  persons  who 
were  struggling  with  the  hardships  and  privations  incident 
to  pioneer  life,  but  were  public-spirited  and  hoped  by  the 
construction  of  the  road  to  receive  advantages  from  the 
increase  in  value  of  their  own  and  their  neighbor's  prop- 
erty.    This  property  in  most  cases  was  taxable  before  it 
was  taken,  and  it  does  not  lose  that  character  by  being  con- 
verted into  right  of  way.     There  is  no  claim  that  the  as- 
sessment is  unjust  or  that  the  tax  is  inequitable.     There  is 
no  equity  in  the  bill.    The  judgment  of  the  district  court  is 

Reversed  and  the  AcnoN  dismibbed. 

The  other  judges  concur. 
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Matt  Miller  v.  Eobt.  Wheeler. 
J.  C.  Crawford  v.  W.  F.  Norris. 

[Filed  Januaby  20, 1892.] 

1.  Elections:  Ck>NTE8T:  Supbbhb  Coubt:  Obioinal  Jubisdio- 
TION.  In  an  action  to  contest  the  election  of  certain  jadgee  of 
the  district  conrts.  HM^  That  the  limitation  in  sec.  2,  art.  6 
of  the  eonatitntion  of  the  original  Jurisdiction  of  the  snpreme 
conrt  to  cases  relating  to  the  revenne,  dril  cases  in  which  the 
state  shall  he  a  party,  mandamxu,  quo  warranto,  and  habeas  corpus 
was  a  prohibition  upon  the  power  of  the  conrt  to  entertain 
original  jarisdiction  in  other  cases,  and  that  a  contest  of  elec- 
tion is  essentially  a  judicial  proceeding. 


2.  :  :  .    There  is  no  power  in  the  legislature  to 

oonstitate  the  snpreme  court  a  hoard  to  try  contests  of  elections, 
as  the  iwwers  and  duties  of  the  court  are  essentially  Judicial  in 
their  nature  and  cannot  be  perverted  ftom  that  purpose. 

Original  proceedings  to  contest  election  of  district 
judges. 


&  H.  Steele^  and  O.  TF.  Simpson^  for  contestant  Miller: 

The  legislature  may  increase  the  original  jurisdiction  of 
the  supreme  court  unless  prohibited  by  the  constitution. 
(Cooley^  Const  Lim.,  206.)  Hence  the  law  granting  ju- 
risdiction herein  is  valid.  (Harris  v.  Executor^  21  N.  J. 
Eq.,  424;  Shaw  v.  Hill,  67  111.,  456;  BroadwM  c.  PeopUy 
76  Id.y  665;  Brown,  Jurisdiction,  sec  13;  Wells,  Juris- 
diction, 53;  BeU  v.  Templin,  26  Neb.,  249.)  A  state  law 
is  presumably  valid  in  any  ca^e,  and  this  presumption  is  a 
conclusive  one  unless  in  the  constitution  of  the  United 
States,  or  of  the  state,  we  are  able  to  discover  that  it  is 
prohibited.  (Cooley,  Const.  Lim.,  206,  216.) 

Jlf.  McLaughlin,  for  contestant  Crawford,  after  contend- 
ing that  the  principle  claimed  by  contestee  would^  under  sec. 
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1^  art  6,  Const,  prevent  the  establishment  of  other  tribu- 
nals than  those  there  enumerated,  cited  also,  as  adverse  to 
the  claim :  Sate  v.  Oleson,  16  Neb.,  247;  Bell  v.  Templin, 
26  Id.,  249;  State  v.  Saline  Co.,  18  Id'.,  428;  Sleek  v. 
Martin,  6  Ean.,  431. 

Oeorge  B.  Franoe^  and  JR.  S.  Norval,  for  oontestee, 
Wheeler : 

The  court  should  decline  to  take  o^nizance  of  the  case, 
as  it  is  in  form  of  an  original  action  and  does  not  invoke 
appellate  jurisdiction.  {Vail  v.  Dinning,  44  Md.,  210; 
Foster  v.  State,  41  Id.,  61;  StaU  v.  Flaitge,  49  Id.,  488; 
Marbury  v.  Madison,  1  Cranch  [U.  8.],  139).  The  maxim 
Expreesio  unius  est  exdusio  alteriua  applies.  {Bell  v,  Templin^ 
26  Neb.,  262;  Paulson  v.  Slate,  25  Id.,  344-47;  Kenlv, 
Mahafy,  2  O.  St,  498 ;  State  Bank  of  Ohio  ex  parte,  1  Id., 
432 ;  Wheeler  v,  Lynn,  8  Id.,  393 ;  P.,  FL  W.  R.  Co.  r. 
Hard,  17  Id.,  144;  Knapp  v.  Thomas,  39  Id.,  377-83; 
Cleghom  v.  Waterman,  16  Neb.,  225;  Campbell  o.  Camp- 
beU,  22  111.,  664;  Orull  v.  Keener,  17  Id,,  246  ;  Plumleigh 
V.  White,  4  Gil.  [111.],  387 ;  Chicago  r.  Irm  Works,  2 
Brad.  [111.],  189;  L.&  S.  R.  Co.  v.  Lux,  63  111.,  523.) 

Barnes  &  Tyler,  C  C  MoNtsh,  Jay  &  Beck,  and  Uriah 
Bruner,  for  contestee  Norris,  cited :  Curtis,  Juris,  of  U. 
S.  Courts,  8 ;  Commonwealth  v.  Cbmmissioners,  37  Pa.  St, 
237 ;  Gibson  v.  Templeton,  62  Tex.,  556 ;  State  v.  Bank,  5 
Sneed  [Tenn.],  573 ;  Ward  v.  Thomas,  2  Cold.  [Tenn.], 
565;  Oibson  t?.  Emerson,  2  Eng.  [Ark.],  172;  State  ». 
Jones,  22  Ark.,  831 ;  Haight  v.  Gray,  8  Cal.,  297 ;  Deek 
V.  Gherke,  6  Id.,  666 ;  Zander  v.  Coe,  5  Id,,  230 ;  P.,  F.  W. 
&  a  R.  Co.  V.  Hurd,  17  O.  St,  144 ;  Durousseau  v.  U.  &, 
6  Cranch  [U.  S.],  307 ;  U.  S.  v.  More,  3  Id.,  159  ;  Ee  parte 
Knowles,  5  Cal.,  300;  Ferris  v.  Coover,  11  Id.,  175;  Gredy 
V.  Townsend,  26  Id.,  604;  Powell  v.  Spaulding,  3  Greene 
[la.],  417 ;  Perkins  v.  Testerment,  Id.,  207-8 ;  State  v.  AU 
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len,  5  Kan.,  213;  AU^y  GenU  v.  Jfesamorey  14  Wis.,  121, 
177;  Cleghom  v.  Waterman,  16  Neb.,  226;  Paulson  v. 
State,  26  Id.,  344 ;  BeU  t?.  Templin,  26  Id.,  249 ;  State  v. 
School  Did.,  10  Id.,  477 ;  Tecumseh  v.  Phillipa,  5  Id.,  305 ;. 
White  V,  Lincoln,  Id.,  505;  State,  ex  rel.  Jones,  v.  Lancaster 
Co.,  6  Id.,  474 ;  B.ik  M.  R  Co.  v.  Sanders  Co.,  9  Id., 
607 ;  Hamlin  v.  MeadmUe,  6  Id,,  234 ;  Ives  v.  Norris,  18 
Id.,  254 ;  Ex  parte  Thompson,  16  Id.,  239 ;  Herold  v. 
State,  21  Id.,  50;  ^ate  v.  Van  Duyn,  24  Id.,  591 ;  ife«- 
senger  v.  State,  25  Id.,  676. 

Maxwell,  Ch.  J. 

The  plaintiff  Miller  oontests  the  right  of  Wheeler  to 
the  office  of  judge  of  the  district  court  of  the  fifth  judi- 
cial district  The  plaintiff  Crawford  contests  the  right  of 
Norris  to  the  office  of  judge  of  the  eighth  district. 

In  each  of  these  cases  a  petition  has  been  filed  in  this 
court  and  the  proceedings  for  contest  instituted  herein. 
Each  of  the  defendants  demur  to  the  petition  of  contest 
upon  the  ground  that  the  court  has  no  authority  as  a  court 
of  original  jurisdiction  to  hear  and  determine  the  cases. 
As  the  same  question  is  presented  in  each  of  the  cases  they 
will  be  considered  together. 

Sec.  2,  art.  6,  of  the  constitution  provides  that  ''The 
supreme  court  shall  consist  of  three  judges,  a  majority  of 
whom  shall  be  necessary  to  form  a  quorum,  or  to  pro- 
nounce a  decision.  It  shall  have  original  jurisdiction  in 
cases  relating  to  the  revenue,  civil  cases  in  which  the  state 
shall  be  a  party,  mandamiis,  quo  warrantOj  habeas  corpus, 
and  such  appellate  jurisdiction  as  may  be  provided  by 
law.'' 

In  Bdl  V.  Templin,  26  Neb.,  249,  an  original  action  was 
brought  in  this  court  to  contest  the  right  of  a  county  at- 
torney, and  the  defendant  demurred  to  the  petition  for 
want  of  jurisdiction.  It  was  held  that  a  county  attorney 
being  a  county  officer  the  proceedings  should  be  instituted 
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in  the  county  court  of  the  proper  county.  In  that  case  it 
is  said,  **  Where,  however,  the  district  comprises  a  number 
of  counties  or  the  entire  state  it  is  necessary  to  provide  a 
-tribunal  with  wider  powers  than  is  possessed  by  the  tri- 
bunal spoken  of  in  either  section  70  or  71  of  chapter  26, 
Ck>mpiled  Statutes;  hence  it  is  sought  to  confer  this  power 
on  the  supreme  court  The  supreme  court  undoubtedly 
has  power  in  actions  of  quo  warranto  and  probably  in  a 
proceeding  to  contest  an  election  in  any  of  the  cases  men- 
tioned in  section  69,  chapter  26.  The  original  jurisdic- 
tion of  the  supreme  court  in  judicial  proceedings  is  fixed 
by  sec.  2,  art.  6,  of  the  constitution,  and  is  limited  to 
cases  relating  to  the  revenue,  mandamuSf  quo  warrantOy 
habeas  oorpua,  and  cases  in  which  the  state  shall  be  a 
party.  The  designation  of  these  cases  in  which  the  court 
has  original  jurisdiction  is  a  direct  prohibition  of  jurisdic- 
tion in  other  cases.  The  maxim,  ^Expressio  unius  ed 
exclugio  aiieriua/  applies  and  excludes  original  jurisdictioa 
in  other  cases.  The  supreme  court  is  intended  as  a  court 
of  review,  the  principal  business  being  a  re-examination 
of  the  judgments  of  the  district  courts.  The  original 
jurisdiction  is  conferred  on  this  court  in  a  limited  number 
of  cases  to  enable  the  court  to  protect  the  rights  of  parties 
where  other  means  would  seem  to  be  inadequate  and  to 
prevent  a  failure  of  justice.  A  tribunal  to  determine  con- 
tested elections  need  not  be,  strictly  speaking,  a  judicial 
body,  the  powers  exercised  being  political  and  adminis- 
trative. {State  V.  Oleson,  15  Neb.,  247;  State  p.  Saline 
County^  18  Id.,  428.)  There  is  but  little  doubt,  therefore, 
that  the  legislature  may  constitute  the  supreme  court  a  tri- 
bunal to  decide  contests  of  election  in  cases  where  officers 
are  elected  by  the  entire  state,  or  by  a  number  of  counties 
constituting  a  district  thereof.  This  question^  however, 
does  not  arise  in  this  case. 

Both  of  my  associates  are  of  the  opinion  that  a  contest 
of  election  is  a  judicial  proceeding  as  much  so  as  an  action 
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of  quo  warranto,  and  that  therefore  the  ooart  has  no  orig- 
inal jurisdiction,  and  on  mature  reflection  I  think  their 
views  are  correct.  The  question  did  not  arise  in  Bell  v. 
Templiuj  but  the  writer  having  in  mind  the  oases  of  State 
V.  Oleson,  15  Neb.,  247,  and  Stale  v.  Saline  County y  18  Id., 
428,  wherein  it  was  held  in  substance  that  a  tribunal  for 
the  trial  and  removal  of  an  officer  for  dereliction  of  duty 
need  not  strictly  be  a  court,  expressed  his  views  as  above. 
A  more  careful  examination  of  the  statute  and  the  constitu- 
tion, however,  convinces  the  writer  that  the  original  juris- 
diction of  the  supreme  court  is  confined  to  the  cases  specified 
in  the  constitution,  and  that  under  another  name  no  addi- 
tional jurisdiction  can  be  conferred.  This  is  a  court  the 
primary  object  of  which  is  to  review  cases  tried  in  the 
district  courts.  It  is  an  appellate  tribunal  and  it  is  given 
original  jurisdiction  in  a  few  limited  cases,  most  of  which 
are  extraordinary  remedies  for  the  purpose  of  preventing  a 
failure  of  justice.  It  is  argued  with  considerable  force  that 
this  proceeding  is  a  branch  of  the  action  of  quo  toarranto; 
in  fact  is  such  action  in  all  but  in  name.  It  is  sufficient  to 
say  that  it  is  not  an  action  of  quo  warranto,  and  it  is  un- 
necessary to  point  out  the  differences  between  the  two.  It 
is  evident  that  the  court  has  no  original  jurisdiction  in  this 
class  of  cases.  Neither  can  the  legislature  clothe  this  court 
with  power  as  a  board  to  hear  contest  of  election  cases,  as 
the  duties  of  the  court  are  essentially  judicial  and  cannot 
'be  perverted  from  that  purpose.  The  demurrer  must  there- 
fore be  sustained  and  the  actions 

Dismissed  without  pbejudice. 

The  other  judges  concur. 


62 


770  NEBRASKA  REPORTS.         [Vol.  33 


S3    TTO 
63    090 


If  osher  t.  Nefll 


Edwin  W.  Mosher  y.  Leonard  Neff  et  au 

[FiLXD  Januaby  20,  1892.] 

Husband  and  Wife :  Action  to  Sn  Aside  Deed.  OoaN.  por^ 
chased  oertain  lands  with  msnej  helonging  to  his  wife  and  took 
the  deed  therefor  in  his  own  namsb  Soon  afterwards  he  signed 
a  note  as  surety  in  order  that  the  principal  might  obtain  an  ex- 
tension of  time  of  payment.  After  the  note  became  doe  jndg- 
ment  was  reooTered  thereon  and  a  transcript  thereof  filed  in  the 
proper  court  to  become  a  Hen  on  the  land  and  an  execution  was 
thereupon  issned  and  loTied  thereon.  After  the  reoorery  of  the 
Jodgment|  but  before  the  sale  thereof,  N.  couTeyed  the  land  io 
question  to  a  trustee  who  conveyed  to  his  wife,  who  brought  an 
action  to  establish  her  rights  therein.  The  court  below  hsTing 
found  in  ftvor  of  the  wife,  Md,  that  the  judgment  was  right, 
and  is  afftrmed. 

Appeal  from  the  district  court  for  York  county.  Heard 
below  before  Noryal,  J. 

Sedgwiek  &  Power ^  for  appellant,  cited:  Roy  v.  Me- 
Pheraon,  11  Neb.,  198;  AiUtman  v,  Obermeyer,  6  Id.,  260; 
Boagland  v.  Tft&on,  15  Id.,  320;  Thompson  r.  Loenig,  13 
Id.,  387 ;  Atkina  v.  Atkins,  18  Id.,  476 ;  Fisher  v.  Herron,  22 
Neb.,  185;  Bogart  v,  Fisher ^  Id.;  Barilett  v,  Cheesbrough, 
23  Id.,  771 ;  Grimes  v.  Sherman^  26  Id.,  848. 

It.  8.  NorvcU,  eontra. 

Maxwell,  Ch.  J. 

This  was  an  action  in  equity  in  the«  district  court  of 
York  county  to  set  aside  deeds  of  forty  acres  of  land  from 
the  defendant  Leonard  Neff  to  one  Dally,  and  from  Dally 
to  the  defendant  Lydia  Neff,  who  is  the  wife  of  Leonard 
Neff.  Judgment  in  the  district  court  was  rendered  in 
favor  of  the  defendants,  from  which  the  plaintiff  appeals 
to  this  court.     After  the  defendants  had  answered,  the 
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plaintiff  filed  an  amended  petition  and  also  an  amended 
reply.  The  original  bill  of  exceptions  is  attached  to  the 
record,  which  contains  all  of  the  evidence  offered  on  the 
trial  of  the  cause. 

The  evidence  shows  that  about  nine  years  before  the 
trial  of  this  cause  the  defendants  Leonard  Neff  and  Lydia 
Neff,  who  were  husband  and  wife,  and  who  were  then  and 
have  ever  since  been  living  together  as  such,  came  to  Sew- 
ard county  from  Illinois  and  soon  after  purchased  a  home- 
stead of  1 60  acres  of  land  in  Seward  county,  upon  which 
they  have  resided  since  1881  or  1882.  According  to  the 
defendant's  evidence  this  homestead  was  bought  by  both 
parties,  some  payments  being  made  by  one  and  some  by 
the  other.  In  1879  one  Dewey  had  a  contract  from  the 
railroad  company  for  the  purchase  of  eighty  acres  of  land 
in  York  county,  which  included  the  forty  acres  in  question, 
and  the  defendant  Leonard  Neff  bought  the  contract  of 
Dewey  and  took  an  assignment  directly  to  himself.  (He 
says  that  he  had  some  of  his  wife's  money  to  invest  and 
wanted  Dewey  to  make  the  assignment  to  her  instead  of 
himself,  but  this  was  not  done.)     On  the  5th  day  of  June, 

1883,  the  railroad  company  deeded  the  lan^d  to  the  defend- 
ant Leonard  Neff,  and  the  deed  was  recorded  August  4, 
1884. 

On  the  20th  day  of  December,  1883,  one  Henry  W. 
Brooks,  who  is  a  son-in-law  of  these  defendants,  was  in- 
debted to  one  Wm.  A.  Sharrar  upon  two  promissory  notes 
which  were  past  due,  and  to  obtain  an  extension  of  time  of 
payment  procured  the  defendant  Leonard  Neff,  to  sign 
said  notes  with  him,  and  time  of  payment  was  extended  to 
the  1st  day  of  February,  1884.  On  March  4,  1884,  action 
was  brought  in  the  county  court  of  Seward  county  on  said 
notes  against  Brooks  and  the  defendant  Leonard  Neff, 
The  summons  was  served  on  both  defendants  March  26. 

1884,  the  case  was  continued  from  time  to  time,  and  the 
issues  made  up  and  finally  tried  August  12,  1884,  and 
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judgment  for  plaintiff  for  $280;  a  transcript  of  this  judg- 
mens  was  duly  docketed  in  the  district  court  of  York 
county  on  the  14th  day  of  August,  1884. 

Execution  was  issued  to  the  sheriff  of  York  county  and 
levied  upon  the  forty  acres  in  question  and  the  same  was 
sold  by  the  sheriff  on  February  18,  1885;  the  sale  was 
duly  examined  and  confirmed  by  the  court  and  deed 
ordered ;  the  deed  was  executed  by  the  sheriff  to  William 
A.  Sharrar  and  this  plaintiff  claims  through  him.  While 
the  action  was  pending  in  the  county  court  of  Seward 
county,  the  defendant  Leonard  Neff  deeded  the  land  in 
question,  together  with  the  homestead  in  Seward  county, 
to  one  Dally  who  on  the  same  day  deeded  the  same  to  the 
defendant  Lydia  Neff.  The  defendant  Lydia  Neff  an- 
swers that  the  land  in  question  was  bought  with  her  money 
and  is  her  land ;  the  plaintiff  in  his  amended  reply  allies 
that  the  money  which  bought  the  land  was  Mr.  Neff 'sand 
that  Lydia  Neff  is  now  estopped  to  claim  the  land  as 
against  creditors  whose  claims  originated  while  the  land 
purported  to  be  the  property  of  Leonard  Neff,  or  who 
trusted  Mr.  Neff  on  the  faith  and  credit  of  this  land. 

The  record  clearly  shows  that  the  debt  upon  which  the 
judgment  was  recovered  was  not  contracted  by  Mr.  Neff, 
nor  in  reliance  upon  his  being  the  owner  of  the  property 
in  dispute.  The  debt  was  that  of  a  son-in-law.  Brooks  by 
name,  and  although  the  extension  of  the  time  of  payment 
would  be  a  sufficient  consideration  to  hold  the  surety  liable, 
yet  there  is  no  claim  that  the  plaintiff  lost  any  opportunity 
or  advantage  in  the  collection  of  his  claim  from  Brooks  by 
extending  the  time  of  payment.  So  far  as  we  can  judge 
the  debt  could  not  at  any  time  have  been  collected  from 
Brooks. 

On  the  trial  of  the  cause  the  court  below  found  the  is- 
sues in  favor  of  Mrs.  Neff  and  render^  a  decree  accord- 
ingly. The  testimony  clearly  shows  that  the>  money  that 
paid  for  the  land  in  controversy  belonged  to  Mrs.  Neff 
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and  that  she  was  in  fact  the  owner  of  the  land  in  dispute. 
It  is  unneoessaiy  to  review  the  testimony  at  length.  The 
judgment  is  right  and  is 

Affibmed. 
PiyffF,  J.,  concurs. 

NoBVAL^  J.^  took  no  part  in  the  decision. 


83    TTS 

I  41    IW 

A.  E.  Alexander  v.  Ira  A.  Meyers  et  al.  33  7.-3 

fa  159 


33    ^7'i 

[Filed  Januaey  20, 18d2.]  |  57  oiK 

1.  Statute  of  Iiimitations :  Must  be  Specially  Pleaded. 
In  an  action  to  forecloee  a  tax  lien  for  taxes  paid  in  1872,  1873, 
and  1874,  the  coart  below  found  the  tax  deeds  Toid,  and  rendered 
a  decree  for  the  taxes  and  Interest.  One  of  the  defendants  filed 
no  answer,  and  the  other  attempted  to  plead  adyerse  possession 
bat  failed  to  allege  that  he  had  been  in  the  exdosiTe  possession 
of  the  property.  Held,  That  the  statnte  of  limitations  mast 
be  pleaded  either  by  demurrer  or  answer,  or  its  protection  will 
be  waived. 

H.  Beview.  No  error  appearing  in  the  record  the  judgment  is 
affirmed. 

Appeal  from  the  district  court  for  Cass  county.  Heard 
below  before  Field^  J. 

Wm.  L.  Brovm,  for  appellant,  cited:  Parker  v.  Mathew^ 
son,  21  Neb.,  647;  Hdphrey  v.  Redick,  Id.,  83;  lyOette 
V.  Sheldon,  27  Id.,  829;   Alexander  v.  Wilcox,  30  Id.,  793. 

.        • 
8.  P.  Vanaita,  contra. 

Maxwell,  Ch.  J. 

This  action  was  brought  in  the  district  court  of  Cass 
<K)unty  to  foreclose  a  tax  lien  on  lots  15,  17,  and  18,  in 
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Stadleman'fl  addition  to  the  citj  of  Plattsmoath.  It  ia 
alleged  that  the  taxes  were  paid  for  the  years  1872,  1873, 
and  1874.  The  defendant  Billings  filed  an  answer  as 
follows : 

"Comes  now  the  defendant  in  the  above  entitled  cause 
and  for  his  separate  answer  to  the  petition  of  the  plaintifiT 
filed  herein  states  that  he  is  the  owner  in  fee  simple  of  the 
following  described  real  estate  set  out  in  plaintiff's  petition; 
admits  that  the  pretended  deed  mentioned  in  plaintiff's 
petition  as  the  one  executed  hy  the  treasurer  of  Cass  county, 
Nebraska,  to  said  Merriam,  failed  to  convey  the  title  to 
said  lots  as  allied  in  plaintiff's  petition,  and  alleges  that 
neither  said  Merriam  nor  his  grantees  ever  had  or  acquired 
any  title  to  said  lots  by  reason  of  said  pretended  deed; 
denies  that  plaintiff  has  any  right  or  title  to,  or  lien  upon 
said  lots. 

"This  answering  defendant  for  a  further  defense  to 
plaintiff's  petition  allies  that  at  the  time  of  said  pretended 
sales  and  each  of  tliem,  this  defendant  was  the  owner  in  fee 
simple  of  the  real  estate  described  in  this  separate  answer,  and 
that  before,  at,  and  subsequent  to  the  time  of  said  sales, 
and  each  of  them,  this  defendant  had  in  the  county  where 
said  land  is  situated  a  sufficient  amount  of  personal  prop- 
erty that  could  have  been  distrained  and  sold  for  such 
taxes. 

"This  answering  defendant,  for  a  further  defense  to  said 
petition,  alleges  that  he  has  been  in  the  actual,  open,  noto- 
rious, continuous,  and  adverse  possession  of  said  premises 
and  the  occupancy  thereof  for  more  than  ten  years  last  past 
prior  to  the  filing  of  plaintiff's  petition,  and  more  than  ten 
years  elapsed  between  the  execution  of  said  pretended  tax 
deed  or  the  commencement  of  this  action!" 

It  will  be  observed  that  Billings  does  not  allege  that  he 
had  been  in  the  exclusive  possession  of  any  of  the  properly, 
and  there  is  no  description  of  the  lots  he  professes  to  own* 

There  is  no  answer  of  Meyers  in  the  record. 
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On  the  trial  of  the  cause  the  court  below  found  that 
Mejers  was  the  owner  of  lot  15  and  Billings  of  lots  17 
and  18  in  said  addition.  The  court  also  found  that  there 
was  due  the  plaintiff  the  sum  of  $183  for  taxes  and  inter- 
est thereon^  and  allowed  $18  as  an  attorney's  fee,  and  de- 
clared  the  same  a  lien  on  the  land^  and  ordered  the  payment 
of  said  sum  in  ninety  days  or  said  lots  should  be  sold. 

It  will  be  observed  that  there  is  no  plea  of  the  statute  of 
limitations  except  that  an  action  for.  the  recovery  of  the 
land  is  barred^  and  all  that  is  there  allied  may  be  true  and 
still  the  action  not  be  barred,  as  it  is  not  alleged  that  the 
defendant  Billings  had  the  exclusive  possession.  It  is  well 
settled  that  the  objection  that  an  action  is  barred  by  the 
statute  of  limitations  must  be  raised  either  by  demurrer  or 
answer  or  it  will  be  waived.  {Towatey  v,  Moore,  30  O.  St.^ 
195;  Sturgea  v.  Burton^  8  Id.,  215;  JfcKinney  v.  McKm- 
ney,  Id.,  423.)  As  to  Moore,  there  is  no  attempt  to  plead 
the  statute;  and  as  to  Billings^  the  plea  is  insufficient.  The 
judgment  is  therefore 

Affirmed. 

The  other  judges  concur. 


Omaha  &  Flobence  Land  &  Tbust  Co.  v.  Jas.  M* 

Parker. 

[FiLSD  Januaby  20,  1892.] 

1.  Adverse  Poaaesaion:  RsQuisriBs:  Agbnt&  To  entitle  a 
party  to  claim  by  adTerae  poaBeaBion,  he  must  have  made  an 
actual  entry  npon  the  lands  and  occupied  the  same  as  owner 
This  occupancy,  howerer,  may  he  continued  by  his  agents  and 
serrants. 

%  :  .    The  possession  must  he  actual,  notorious,  contin* 

nous,  and  exdusiTe,  and  may  he  hy  fencing  and  pasturing  the 
land,  cultiTation,  etc. ,  and  the  payment  of  taxes. 
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3.  IiimitatioiiB  qt  Actions :  Abskitck  from  State.    To  prevent 

the  ronning  of  the  etatnte  of  liniitAtions  against  a  party  who  has 
renioved  from  the  etate  the  abnence  miiat  be  each  as  will  prereDt 
the  bringing  of  an  action  against  him  daring  each  ahaenoe.  If 
there  is  no  sospension  of  the  right  to  bring  uid  maintain  a  sait, 
the  mnning  of  the  statute  will  not  be  interrupted. 

4.  ^ectment:  Absence  of  Pabt  of  Defbndaktb  fbom  Stats. 

An  action  to  recover  the  poasession  of  land  may  be  brought  against 
those  in  possession  thereof  although  some  of  the  parties  may  be 
absent  from  the  state. 

Ebrob  to  the  district  court  for  Douglas  county.  Tried 
below  before  Hopewell,  J. 

Oongdon  &  Hunty  for  plaintiff  in  error: 

This  is  an  action  tn  personam  and  does  not  fall  within 
sec.  17  of  the  Code.  (Mankin  «.  Chandler,  2  Brock.  [U. 
S.],  126 ;  Hills  V.  OaldweU,  2  Wall.  [U.  S.],  41 ;  WatJnns 
V,  Reed,  30  Fed.  Rep.  [Kan.],  908 ;  Wood,  Lim.  Actions, 
sec.  252;  Bass  v.  Bass,  6  Pick.  [Mass.],  362;  Jordan  r. 
Robinson,  15  Me.,  167;  Keith  v.EsUU,  9  Port  [Ala.],  669; 
Bedell  v.  Janney,  4  Gilm.  [111.],  193;  Elder  v.  Bradley,  2 
Sneed  [Tenn.],  247.)  An  employe  is  not  an  ocenpant 
within  the  rule  governing  ejectment  {Chiniquy  v.  Biduyp 
of  Chicago,  41  Hi.,  148;  Hawkins  v.  Reichert,  28  Cal., 
634;  Doe  v.  Staunton,  1  Chitty  [Eng.],  119.) 

Lake  &  Hamilton,  contra: 

The  modern  action  of  ejectment  is  one  tn  rem,  (Wash- 
bum,  Real  Prop.,  464,  and  cases;  Maxwell,  PI.  &  Pr., 
610,  and  cases;  Pennoyer  «.  Nef,  5  Otto  [U.  S.],  715; 
Peters  v,  Dunnells,  5  Neb  ,  466;  Williams  r.  Lowej  4  Id., 
397;  Oartrell  v.  Stafo^d,  12  Id.,  547;  Atkins  v.  Atkin8,9 
Id.,  202;  Watkins  v.  Reed,  30  Fed.  Rep.  [Kan.],  908; 
Lejeune  v.  Harmon,  29  Neb.,  268;  Amdt  v.  Griggs,  10 
8.  Ct.  Rep.  [Neb.],  557.)  During  Parker's  absence,  his 
son  was  in  charge  of  the  premises  and  was  a  proper  party 
defendant     {Cunningham  v.   Brumback,  23   Ark.,  336; 
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Hendricks  v.  Rassoiiy  44  Mich.,  104 ;  Hawkins  v,  Reichert, 
28  Cal.,  636;  HunUm  v.  Nichols,  55  Tex.,  217.) 

Maxwell,  Ch.  J. 

This  action  was  brought  in  the  district  oonrt  of  Douglas 
county  by  the  plaintiff  against  the  defendant  to  recover 
the  possession  of  '^outlots''  226  and  227  in  the  city  of 
Florenoe.  The  answer  contained,  first,  ^^a  general  denial''; 
second,  '^a  plea  of  title  in  the  defendant,  and  the  statute  of 
limitations."  To  this  answer  a  reply  was  filed  setting 
forth,  among  other  things: 

'*  First — A  denial  that  the  statute  had  barred  the  action. 

"Second — Further  replying,  plaintiff  alleges  that  said 
defendant  is  now,  and  for  fifteen  years  last  past  has  been, 
a  non-resident  of  Nebraska,  and  has  visited  this  state  at 
intervals,  remaining  here  but  a  few  days  at  a  time,  the  ag- 
gregate of  which  time,  during  said  period,  would  not  ex- 
ceed ninety  days. 

'^  Third— 'That  the  lots  described  in  the  answer  lie  within 
a  general  inclosure,  including  eighty  acres  and  upwards, 
composed  of  numerous  and  similar  lots,  some  of  which  de- 
fendant owns  in  fee,  others  he  holds  as  co-tenant  of  an  un- 
divided moiety,  and  others  still  that  he  neither  holds  nor 
claims  to  hold  adversely. 

'^ Fourth — ^That  said  lots  lie  within  the  corporate  limits 
of  the  city  of  Florence,  and,  as  designated  on  the  recorded 
plat  thereof,  are  entirely  surrounded  by  streets  dedicated 
to  the  public,  and  that  the  fence  comprising  the  general 
inclosure,  as  above  stated,  is  not  on  the  line  of  said  lots, 
nowhere  touches  any  of  them,  and  that  none  of  said  lots 
are  inclosed  or  surrounded  by  a  fence. 

"Sixth — ^Tiiat  neither  said  defendant  nor  any  one  else 
has  been  in  the  actual  possession  of  said  premises  at  any 
time  during  the  period  mentioned  in  said  answer.  The 
testimony  shows  that  the  defendant  lived  in  the  city  of 
Florence  and  at  his  home  just  outside  of  Florence,  which 
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is  known  as  the  Parker  homestead,  and  of  which  this 
property  forms  a  part,  continuoaaly  from  the  year  1856 
down  to  1878;  that  sinoe  the  latter  date  he  has  resided  at 
Davenport,  Iowa,  but  has  made  very  frequent  visits  to  his 
old  homestead  near  Florence,  at  intervals  of  from  two  to 
four  months,  remaining  there  each  visit  from  a  few  days  to 
as  long  as  one  month ;  that  one  or  more  of  his  family  has» 
all  the  time  since  defendant's  removal  to  Davenport,  been 
on  the  Florence  homestead  with  authority  to  represent 
defendant  there  as  agent  in  all  matters  pertaining  to  his 
property  interests,  and  has  been  in  the  actual  oecupanf^ 
of  'outlets  226  and  227/" 

The  testimony  shows  that  in  the  year  1865  defendant 
received  and  placed  upon  record  a  tax  deed  to  said  ''out* 
lots  "  226  and  227,  and  paid  the  unpaid  taxes  against  iiiem, 
which  extended  back  to  the  year  1859,  and  has  ever  since 
paid  the  taxes  thereon;  that  in  the  spring  of  1866  he 
sowed  these  lots  with  blue  grass  seed  and  subsequently 
used  the  same  as  a  pasture,  for  which  they  are  best  adapted 
and  most  profitable.  At  first  his  stock  was  herded  upon 
these  lots  every  year,  excluding  the  claims  of  all  others, 
and  later  the  lots  were  inclosed  by  a  substantial  fence  in 
1873  and  1874,  and  they  have  been  kept  fenced  and  been 
used  as  a  pasture  all  the  time  to  the  commencement  of 
plaintiff's  action. 

In  Blodgett  v.  TJUey^  4  Neb.,  25,  the  case  of  Sage  v. 
Haxdeyj  16  Conn.,  106,  was  cited  with  approval  so  far  as 
it  relates  to  a  suspension  of  the  running  of  the  statute, 
and  it  was  held,  in  effect,  that  if  the  right  to  bring  an  ac- 
tion during  the  defendant's  absence  was  not  suspended  that 
the  statute  was  not  available  as  a  defense.  That  case  has 
not,  so  far  as  we  are  aware,  been  questioned.  The  ques- 
tion was  carefully  considered  and  we  believe  the  decision 
is  right,  and  it  will  be  adhered  to. 

Now,  aside  from  section  17  of  the  Code,  was  the  right 
of  action  suspended  during  the  defendant's  absence?    We 
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think  Dot.  While  the  possession  to  be  adverse  must  be 
actual  as  contrasted  with  constructive  possession,  yet  such 
possession  maj  be  hy  an  agent  or  tenant.  (1  Am.  &  Eng. 
Encj.  of  Law,  254,  and  cases  cited.)  Actual  possession  is 
simply  having  the  property  in  the  immediate  control  or 
power  of  the  party;  when  applied  to  land  it  means  au 
actual  entry  and  occupation  thereof.  This  occupation  may 
be  disclosed  by  the  appropriate  use  of  the  property  .accord- 
ing to  its  quality  and  condition,  and  may  be  by  fencing 
and  pasturing  the  land,  by  cultivation  and  payment  of 
taxes,  claiming  to  be  the  owner  thereof.  This  occupation, 
if  begun  by  a  person  by  actual  entry,  may  be  contii^ued  by 
him  by  his  agents  or  servants,  because  he  is  thus  retaining 
the  possession  through  them.  (1  Am.  &  Eng.  Ency.  of 
Law,  184^,  184A,  and  cases  cited.)  The  absence  of  the 
defendant  from  the  state  did  not  suspend  the  right  of  the 
plaintiff  to  bring  an  action  to  recover  the  possession  of  the 
land  in  question.  The  land  was  in  Douglas  county,  and 
in  the  possession  of  the  defendant,  through  his  agent,  and 
the  plaintiff  could  have  proceeded  against  him  and  his 
agents  to  recover  the  possession.  {Oartrell  v.  Stafford^  12 
Neb.,  545.)  Having  failed  to  do  so,  the  action  is  barred. 
The  judgment  of  the  court  below  is  right,  and  is 

Affirmed. 
The  other  judges  concur. 


F.  M.  Rublee  v.  Henry  S.  Davis  et  al.  (w  IS 

[Filed  Januabt  20, 18d2.] 

Negotiable  Instruments:  Failubb  ofOonsidbbation:  Bona 
Fn>B  HoLDBB.  The  consideration  for  which  a  negotiable  prom- 
iaaory  note  was  giyen  was  a  jack  warranted  by  the  seller  to  be 
a  snre  foal-getter.    In  an  action  upon  the  note  by  an  indorsee. 
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who  parchased  the  paper  before  doe,  in  the  ordinary  oonrse  of 
bnsineWf  for  value,  having  knowledfi^e  of  the  contract  of  warranty, 
but  neither  he  nor  the  makers  of  the  note  had  any  knowledge 
that  the  warranty  had  failed  until  long  after  the  transfer  of  the 
paper,  held^  that  the  defense  of  breach  of  warranty  was  not 
available  against  the  plaintiflT. 

Error  to  the  district  court  for  Valley  coanty.  Tried 
below  before  Tiffany,  J. 

E,  J.  Clements^  and  C  A.  Munn^  for  plaintiff  in  error, 
cited:  1  Daniels  Neg.  Inst,  sees.  165,  198,  777,  797,  800, 
808 ;  KeUey  v.  Whitney,  45  Wis.,  110;  Mann  r.  Bank,  10 
Pac.  Rep.  [Kan.],  151;  Dobbins  v.  Oberman,  17  Neb., 
163;  Dingmore  v.  Stimbertj  12  Id.,  439;  Homan  v.  Laboo, 
2  Id.,  297 ;  Bank  v.  Ryman,  12  Id.,  541 ;  Fisk  v.  Benson, 
12  Pac.  Rep.  [Cal.],  454;  Newton  Wagon  Co.  v.  Diers,  10 
Neb.,  287;  Borden  v.  Clark,  26  Mich.,  410;  Sackdt  r. 
KeUar,  22  O.  St.,  554;  Loomis  v.  Mowry,  8  Hun  [N.  Y.], 
312;  TayUyr  v.  Curry,  109  Mass.,  36;  Miller  v.  OUaway, 
45  N.  W.  Rep.  [Mich.],  665. 

E,  J,  Babcock,  and  H,  E.  Babeock,  contra^  dted :  1  Am. 
<&  Eng.  Ency.  Law,  320,  321 ;  8  Id.,  642,  643 ;  3  Wait, 
A.  &  D.,  436;  Phittips  v.  Jones,  12  Neb.,  213,  215;  Mo- 
Keiffhan  v,  Hopkins,  19  Id.,  40;  Wortendyke  v.  Meehan, 
9  Id.,  221 ;  Olmstead  v.  Mfg.  Sec.  Co.,  11  Id.,  487;  Darstv. 
Backus,  18  Id.,  231, 233;  Merchants  Ex.  Bank  v,  Luckow, 
35  N.  W.  Rep.  [Minn.],  434;  Mace  v.  Kennedy,  36  N.  W. 
Rep.  [Mich.],  187 ;  Fifth  NaU.  Bank  v.  Edholm,  25  Neb., 
741 ;  Burroughs  v.  Ploof,  41  N.  W.  Rep.  [Mich.],  704; 
Blackwell  v.  Wright,  27  Neb.,  269 ;  Haggland  v.  Stewart, 
29  Id.,  69 ;  Cbn/y  v.  Winsor,  2  N.  W.  Rep.  [Mich.],  31 ; 
Paion  V.  Coil,  5  Mich.,  510;  Carrier  ©.  Camer<m,  31  Id., 
373 ;  Darrow  v.  Blake,  13  N.  W.  Rep,  [la.],  50 ;  Donovan 
V.  Fowler,  17  Neb.,  247;  Fuller  v.  Hutchins,  10  Cal.,  523; 
Armstrong  v.  Freeman,  9  Neb.,  11 ;  Graham  v.  Kibble,  Id., 
182;   Young  v.  Pritchett,  10  Id.,  352;  Helling  v.  Mortg. 
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8eo.  Co.y  Id.,  611;  SuUtJUm  v.  BeckwUh,  36  N.  W.  Rep. 
[Mich.],  79;  Dobbins  v,  Obermany  17  Neb.,  163;  Savage 
V.  Hazard,  11  Id.,  327 ;  Whitehom  v.  Oam,  20  Neb.,  392 ; 
Hoffman  v.  Leibmrth,  2  N.  W.  Rep.  [la.],  518;  Cbok  v. 
Weirman,  Id.,  386;  Ward  v.  Doane,  43  Id.  [Mich.],  980; 
Goodrich  v.  McDonald,  43  Id.  [Mich.],  1019;  Norman  v. 
Waite,  30  Neb.,  302 ;  Fir^  NaU.  Bank  v.  Erickson,  20 
Id.,  680. 

NORVAL,  J. 

This  suit  was  brought  in  the  county  court  of  Valley 
county,  by  the  plaintiff  in  error,  to  recover  the  amount  of 
two  promissory  notes,  dated  May  4,  1885,  due  thirteen 
months  after  date,  one  for  $200  and  the  other  for  $150 
payable  to  J.  F.  Coleman  or  order,  and  executed  by  the 
defendants.  The  petition  is  in  the  usual  form  when  an 
action  is  brought  by  an  indorsee  of  a  promissory  note 
against  a  maker. 

The  answer  sets  up  that  the  notes  were  given  as  part 
consideration  for  a  jack  purchased  by  the  makers  of  the 
payee,  that  the  animal  was  warranted  to  be  a  sure  foal- 
getter;  and  the  defendants  aver  t.iat  the  warranty  has 
failed,  and  that  the  plaintiff  purchased  the  notes  with  no- 
tice of  and  subject  to  the  equities  of  the  makers.  The 
reply  denies  every  all^ation  of  the  answer. 

The  cause  was  tried  in  the  county  court  without  a  jury, 
and  a  judgment  was  rendered  in  favor  of  the  defentants. 

At  the  requestof  the  plaintiff  the  county  court  madespecial 
findings  of  facts,  which  are  set  out  in  full  in  the  transcript. 
The  plaintiff  prosecuted  a  petition  in  error  to  the  district 
court,  where  the  judgment  of  the  county  court  was  affirmed, 
and  the  plaintiff  brings  the  cause  here  for  review  on  error. 

The  sole  question  to  be  decided  is  this :  Is  the  judgment 
of  the  county  court  sustained  by  the  findings  of  fact  ?  The 
facts  found  by  the  county  court  are  as  follows : 

1.  That  the  notes  set  forth  in  plaintiff's  petition  were 
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pven  by  the  defendants  H.  S.  Davis  and  A.  Francis  Davis 
ttt  the  time  and  in  the  manner  set  forth  in  said  petition^ 
and  were  secared  by  a  chattel  mortgage  on  a  jack. 

2.  That  said  notes  were  given  for  the  purchase  price  of 
a  certain  jack,  and  a  part  consideration  for  the  giving  of 
said  notes  was  the  warranting  of  said  jack  to  be  a  sure 
foal-getter  hy  said  Coleman. 

3.  That  a  bill^  of  sale  of  said  jack,  containing  a  war- 
ranty that  he  was  a  sure  foal-getter  was  given  by  said  J. 
F.  Coleman  to  Henry  S.  Davis  and  A.  Francis  Davis, 
which  bill  of  sale  was  recorded  in  the  county  clerk's  office 
of  Valley  county  on  the  5th  day  of  May,  1885. 

4.  That  said  notes  were  purchased  of  said  J.  F.  Cole- 
man by  plaintiff,  without  fraud  on  his  part,  on  or  about 
the  first  day  of  June,  1885,  in  the  ordinary  course  of  his 
business,  and  the  plaintiff  paid  therefor  the  sum  of  $200, 
being  the  reasonable  and  fair  value  of  said  notes  at  that 
time,  and  that  said  notes  were  indorsed  by  said  Coleman. 

5.  That  before  plaintiff  purchased  said  notes,  he  knew 
that  they  were  given  in  payment  of  the  purchase  of  a  cer- 
tain jack,  and  was  told  by  witness  Johnson  that  the  value 
of  said  jack  depended  wholly  on  his  being  a  sure  foal- 
getter,  in  answer  to  an  inquiry  of  plaintiff  as  to  the 
security  on  said  notes. 

6.  That  before  plaintiff  purchased  said  notes  he  was 
told  by  the  defendant  H.  S.  Davis  that  he  would  give  no 
further  security  on  said  notes  unless  he  knew  whether  the 
jack  was  as  represented  and  guaranteed  by  Coleman. 

7.  That  the  plaintiff  had  no  actual  notice  of  the  bill  of 
sale  and  the  warranty  therein  contained,  which  were  re- 
corded as  aforesaid,  and  no  actual  knowledge  of  any  of 
the  facts  save  in  the  conversation  had  with  the  witness 
Johnson  and  defendant  H.  S.  Davis. 

8.  That  said  jack  was  brought  into  Valley  county  from 
Missouri  a  short  time  before  Coleman  sold  him  to  the 
Davises,  and  that  neither  H.  S.  Davis,  A.  Francis  Davis, 
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nor  the  plaintiff  knew  at  the  time  plaintiff  purchased  said 
notes  that  there  was  a  failure  of  consideration  or  a  breach 
of  said  warranty,  aud  that  neither  of  said  parties  knew,  nor 
had  any  means  of  knowing,  of  said  breach  of  warranty  or 
failure  of  consideration  until  late  in  the  fall  of  1886. 

Is  the  defense  of  breach  of  warranty  available  against 
the  plaintiff?  A  holder  of  negotiable  paper,  who  pur- 
chases it  before  maturity  for  a  valuable  consideration,  in  the 
usual  course  of  business,  without  knowledge  of  facts  which 
impeach  its  validity  as  between  antecedent  parties,  is  re-; 
garded  a  bona  fide  holder  and  takes  the  paper  free  from 
defense  on  the  part  of  the  maker.  This  court  said  in  Dolh- 
bins  V.  Oberman,  17  Neb.,  163,  that  "to  defeat  a  recovery 
thereon,  it  is  not  sufficient  to  show  that  he  took  it  under 
circumstances  which  ought  to  excite  suspicion  in  the  mind 
of  a  prudent  man.  To  have  that  effect  it  must  be  shown 
that  he  took  the  paper  under  circumstances  showing  bad 
faith  or  want  of  honesty  on  his  part.'^ 

Testing  the  facts  in  the  case  before  us  by  this  rule,  are 
they  sufficient  to  defeat  the  action?  It  appears  from  the 
finding  of  facts  that  the  plaintiff  purchased  the  notes  in 
suit,  of  the  payee  in  good  faith,  in  the  ordinary  course  of 
his  business,  before  due,  and  paid  for  them  their  reasonable 
and  fair  value.  True,  he  was  aware,  when  he  took  the 
notes,  that  they  were  originally  given  in  payment  of  a  jack 
sold  by  the  payee  to  the  makers  and  that  the  animal  was 
warranted  by  the  seller,  but  he  had  no  knowledge  that 
there  was  a  breach  of  warranty,  nor  were  the  facts  or  cir- 
cumstances brought  to  his  knowledge  sufficient  to  charge 
him  with  notice  thereof.  At  the  time  the  notes  were  in- 
dorsed to  the  plaintiff,  it  was  not  known  to  the  makers 
that  there  would  be  a  breach  of  warranty,  so  had  inquiry 
been  made  of  the  defendants,  at  or  prior  to  the  purchase  of 
the  paper,  the  plaintiff  would  not  have  ascertained  that  any 
defenses  existed  against  the  same.  Although  the  plaintiff 
knew  when  he  bought  the  notes  for  what  they  were  given 
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and  that  the  jack  was  warranted^  that  fact  alone  is  not 
sufficient  to  prevent  the  plaintiff  from  being  a  bona  fide 
holder.     To  have  that  effect^  he  must  also  have  known 
when  he  bought  the  notes  that  the  warranty  had  failed,  or 
possessed  knowledge  of  facts  sufficient  to  put  him  upon  in- 
quiry, which,  if  followed,  would  have  led  to  its  discovery. 
This  the  record  fails  to  disclose.     It  only  inferentially  ap- 
pears that  there  has  been  a  breach  of  the  warranty,  and 
there  is  no  finding  of  fact  as  to  the  actual  value  of  the  jack. 
Unless  he  was  entirely  worthless  and  possessed  no  value, 
there  could  not  have  been  an  entire  failure  of  the  consider- 
ation given  for  the  notes.     While  it  is  doubtless  true  that 
the  value  of  a  jack  depends  largely  upon  his  capability  to 
produce  foals,  yet  we  cannot  take  judicial  notice  that  where 
a  jack  is  not  a  sure  foal-getter  he  has  no  marketable  value. 
The  case  of  Miller  v.  Ottaway  et  a{.,  81  Mich.,  196,  cited 
by  plaintiff  in  error,  is  quite  in  point.     That  was  a  suit 
upon  a  negotiable  promissory  note,  given  for  a  span  of 
mares  and  two  colts.     The  mares  were  warranted  by  the 
seller  to  be  with  foal.     The  plaintiff  purchased  the  note 
before  maturity,  paying  full  value  therefor,  and  while  he 
knew  at  the  time  of  the  warranty,  he  had  no  knowledge 
of  its  breach.    The  defendant  did  not  know  that  the  mares 
were  not  with  foal  until  some  time  after  the  transfer  of  the 
note.     The  court,  after  quoting  from  Parsons  on  Bills  and 
Notes,  and  citing  numerous  authorities,  in  the  opinion  say : 
From  the  foregoing  authorities,  and  upon  reason,  the  cor- 
rect doctrine  appears  to  be  that  it  is  not  a  good  ground  of 
defense  against  a  bona  fide  holder  for  value,  that  he  was  in- 
formed that  the  note  was  made  in  consideration  of  an  ex- 
ecutory contract,  unless  he  was  also  informed  of  its  breach. 
If  he  had  knowledge  of  the  breach,  the  defense  may  be  in- 
terposetl.     *     *     *     The  note  in  question  being  valid  in 
its  inception,  and  not  subject  to  any  condition,  a  collateral 
agreement  to  warrant  the  mares  to  be  with  foal  cannot  be 
set  up  as  a  defense  to  the  action  in  this  case,  where  tlie 
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plaintiff  purchased  in  good  faith  for  value^  and  without 
notice  or  knowledge  of  any  breach  of  the  warranty.  A 
m^e  collateral  warranty  or  agreement,  made  at  the  time 
the  note  was  given,  does  not  affect  the  validity  or  negotia- 
bility of  the  note,  although  the  purchaser  before  maturity 
may  know  of  such  agreement." 

None  of  the  cases  cited  upon  tlie  brief  of  defendant  in 
error  are  applicable  to  the  state  of  facts  existing  in  this 
case.  There  is  nothing  to  show  bad  faith,  or  want  of  hon- 
esty of  purpose  on  the  part  of  the  plaintiff  in  the  purchase 
of  the  note.  He  is  an  innocent  purchaser,  and  the  breach 
of  warranty  is  no  defense  to  the  action.  The  judgments  of 
the  district  and  county  courts  are  reversed,  and  the  cause 
remanded  for  further  proceedings. 

Reversed  and  remanded. 

The  other  judges  concur. 


Henry  H.  Shufeldt  <fe  Co.  v.  David  L.  Barlass. 

[Filed  January  20, 1802.] 


33    78i>^ 
f59    565 


1.  Sheriffii:  Rstubk:  Amsndhbnt.  The  district  conrt  has  power 
'  to  permit  a  sheriff  to  amend  his  return  on  »  process  to  conform 
to  the  facts,  npon  proper  showing,  and  notice  to  the  parties  in- 
terested, and  the  permitting  of  snch  an  amendment  wlU  not  be 
distnrbed  by  the  supreme  court,  when  it  appears  there  has  been 
no  abuse  of  discretion. 

%  :   Amkbcembnt.    In  proceedings  to  amerce  a  sheriff  for 


83    785 
&8      19 


failure  to  sell  under  an  order  of  sale,  certain  attached  personalty, 
it  was  established  that  a  valid  chattel  mortgage  existed  thereon 
at  the  time  of  the  levy  of  the  attachment,  for  the  full  value  of 
the  goods.  Subsequently  the  mortgagee  brought  an  action  of 
conversion  against  the  officer,  in  which  a  judgment  was  recovered 
for  the  value  of  the  property,  which  judgment  was  satisfied  by 
63 
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the  officer  retarning  the  goods,  and  paying  to  the  mortgagee  a 
large  earn  of  money.  The  attaching  creditor  failed  to  give  the 
sheriff  an  indemnifying  bond.  The  district  oonrt  held  that  the 
sheriff  was  not  liable  to  amercement.    Hdd,  Proper. 

Error  to  the  district  court  for  Adams  oountj.  Tried 
below  before  Gaslin^  J. 

Bowen  &  Hoeppner,  for  plaintiffs  in  error. 

Capps,  MoOreary  &  StevenSy  and  /•  Jf.  Ragarij  contra. 

NORVAL,  J. 

The  plaintiff  in  error  presented  to  the  district  court  of 
Adams  county  a  motion  to  amerce  the  defendant  in  error, 
sheriff  of  said  county,  for  failing  to  execute  and  return  an 
order  of  sale  of  attached  property  issued  out  of  said  court, 
and  directed  to  and  placed  in  the  hands  of  the  defendant. 

To  the  motion  the  sheriff  filed  an  answer  setting  up  facts 
in  justification  of  his  acts,  and  that  the  plaintiff  had  not 
been  prejudiced  or  damaged  thereby. 

A  reply  was  filed  denying  all  the  allegations  of  the 
answer.  Upon  the  hearing  the  court  held  that  the  defend- 
ant was  not  liable  to  amercement,  and  overruled  said  mo- 
tion.    The  plaintiff  prosecutes  error. 

On  the  21st  day  of  February,  1888,  the  plaintiff  in  error 
commenced  an  action  in  the  district  court  of  Adams  county 
against  one  Emanuel  Fist,  on  an  accepted  draft,  to  recover 
the  sum  of  $347.57,  and  an  order  of  attachment  was 
issued,  directed  to,  and  placed  in  the  hands  of  the  defend- 
ant, as  sheriff,  for  execution.  Subsequently  the  officer 
made  return  of  the  writ,  that  he  had  levied  the  same  upon 
fifty-nine  cases  of  assorted  liquors,  nine  casks  of  assorted 
liquors,  twenty-three  barrels  of  liquors,  eleven  skeleton 
cases,  seven  boxes  of  flasks,  and  thirteen  sacks  of  corks. 

On  June  11,  1888,  the  plaintiff  recovered  a  judgment 
against  Fist  for  the  sum  of  $348.70  debt  and  costs  of  suit^ 
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and  obtained  an  order  for  the  sale  of  the  attached  prop- 
erty. 

On  January  18,  1889,  an  order  of  sale  was  issued  on 
^id  judgment  and  delivered  to  the  sheriff,  whicli  not  being 
returned,  on  May  20,  1880,  ameroement  proceedings  were 
<x>mmeuced.  On  the  same  day  the  sheriff  returned  the 
order  of  sale,  stating  in  the  return  that  he  had  made  no 
sale,  for  the  reason  that  no  property  was  taken  by  him 
under  the  order  of  attachment,  and  that  the  return  on  the 
writ  of  attachment  to  the  effect  that  property  had  been 
taken  was  a  mistake.  On  the  same  day  the  sheriff,  after 
first  obtaining  leave  of  the  court  therefor,  filed  an  amended 
return  to  the  original  order  of  attachment  which  states  that 
no  property  was  levied  upon,  and  that  the  original  return, 
was  erroneously  made. 

The  first  error  assigned  is  in  permitting  the  officer  to 
amend  his  return  to  the  order  of  attachment.  The  undis- 
puted testimony  shows  that  at  the  time  the  order  of  attach- 
ment was  received  by  the  sheriff,  the  property  of  Fist  was 
held  by  the  officer  under  certain  writs  of  attachment  sued 
out  by  other  creditors  of  Fist,  and  that  the  property  was 
also  claimed  by  the  A.  Furst  Distilling  Company,  by  virtue 
of  two  chattel  mortgages  executed  by  said  Fist. 

There  is  testimony  tending  to  show  that  immediately 
upon  the  delivery  of  the  order  of  attachment  in  question  to 
the  sheriff,  he  demanded  an  indemnifying  bond  of  one  of 
the  attorneys  of  said  Shufeldt  &  Co.  before  he  would  make 
the  levy  uuder  said  writ,  and  that  such  bond  was  never 
given,  nor  was  any  levy  ever  made.  The  sheriff  had  a 
perfect  right  to  refuse  to  execute  the  writ  until  he  was  in- 
demnified against  any  loss  he  might  sustain  by  reason  of 
the  seizure  of  the  property,  and  if,  on  account  of  the  fail- 
ure of  the  plaintiff  to  furnish  an  indemnifying  bond  after 
being  requested  so  to  do,  the  officer  in  fact  did  not  execute 
the  order  of  attachment,  he  ought  in  justice  to  be  permitted 
to  amend  his  original  return  to  conform  to  the  facts.    The 


788  NEBRASKA  REPORTS.         [Vol.  33 


ShoAldt  y.  B*rlan. 


power  of  the  district  court  to  permit  an  officer  to  amend 
his  return  according  to  the  facts  cannot  be  doubted,  and 
where  such  an  amendment  has  been  made  upon  proper 
showing  and  notice  to  the  parties  interested,  the  ruling  will 
not  be  molested  unless  it  appears  that  there  has  been  an 
abuse  of  discretion.  The  only  conflict  in  the  testimony  is 
upon  the  question  whether  the  sheriff  ever  made  a  demand 
for  indemnity.  He  testifies  positively  that  he  did,  and 
that  there  never  was  any  demand  for  indemnity  made  is  as 
emphatically  testified  to  by  the  attorney  for  the  plaintiff. 
The  court  below  thought  the  showing  of  the  officer  for 
permission  to  amend  his  return  was  sufficient,  and  its 
finding  not  being  unsupported  by  the  evidence,  will  not  be 
disturbed.  The  fact  that  the  application  for  leave  to  make 
the  amendment  was  not  made  until  the  expiration  of  sev- 
eral months  after  the  writ  was  returned  did  not  bar  the 
right  of  the  officer  to  make  the  amendment  In  (yBrim 
V.  Onslin,  20  Neb.,  347,  the  sheriff  was  permitted  to  amend 
his  return  of  the  sale  of  real  estate  upon  execution  to  con* 
form  to  the  facts  after  the  lapse  of  eight  years,  and  it  was 
held  that  the  granting  of  amendment  was  not  an  abuse  of 
discretion,  but  was  the  proper  exercise  of  the  power  of  the 
court. 

Conceding  that  the  defendant  in  error  did  levy  the  writ 
of  attachment  issued  in  favor  of  Shufeldt  &  Ca  upon 
property  as  stated  in  the  original  return  thereon,  it  does 
not  necessarily  follow  that  the  sheriff  should  be  amerced 
for  refusal  to  sell  under  the  order  of  sale  the  property  tlius 
attached.  The  undisputed  testimony  shows  that  prior  to 
the  issuing  of  the  attachment  the  property  levied  upon 
was  mortgaged  by  Fist  to  the  A.  Furst  Distilling  Com- 
pany; that  subsequently  the  mortgagees  commenced  an 
action  of  replevin  against  the  sheriff  to  recover  the  posses- 
sion of  the  goods,  and  failing  to  give  the  bond  required  by 
the  statute,  of  the  plaintiff  in  replevin,  the  action  pro- 
ceeded against  the  officer  as  one  for  damages,  which  re- 
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suited  in  a  judgment  in  favor  of  the  plaintiffs  therein  for 
the  sum  of  (2^000,  that  being  the  value  of  the  goods, 
which  judgment  has  been  settled  by  the  sheriff  by  return- 
ing the  property  and  paying  11,000  in  n^oney.  Under 
these  circumstances  we  think  amercement  was  properly  re- 
fused. Fist,  the  judgment  debtor  of  Shufeldt  &  Co.,  had  * 
no  interest  in  the  property  liable  to  their  attachment,  as 
his  interest  had  been  conveyed  by  the  mortgages  given  to 
the  distilling  company.  The  plaintiffs  did  not  sustain  any 
loss  or  damage  by  reason  of  the  acts  of  the  sheriff.  Had 
the  plaintiffs  in  the  replevin  suit  given  bond  and  had 
judgment  been  rendered  therein  in  their  favor,  it  could  not 
be  successfully  claimed  that  such  proceedings  were  not  a 
sufficient  excuse  for  the  refusal  of  the  officer  to  sell  the 
property  thus  taken  from  him  by  1^1  process.  In  princi- 
ple we  can  discover  no  difference  between  a  case  where  the 
property  levied  upon  by  a  sheriff  is  taken  from  him  on 
replevin  and  one  where  judgment  for  the  value  of  the 
property  is  recovered  against  the  officer  in  an  action  against 
him  for  conversion  by  the  real  owner.  It  was  competent 
for  the  sheriff  to  show  that  the  goods  were  not  liable  to 
the  writ,  but  in  fact  belonged  to  the  distilling  company  by 
virtue  of  their  chattel  mortgages.  {Freiberg  v,  Johnston, 
9  a  W.  Rep.  [Tex.],  455.) 

In  proceedings  to  amerce  a  sheriff  for  failure  to  execute 
and  return  an  execution  or  writ  of  attachment  the  measure 
of  damages  is  limited  to  the  actual  loss  sustained  by  the 
plaintiff  in  the  value  or  availability  of  his  security  by 
reason  of  the  acts  of  the  officer.  {Qrooker  v.  Melioky  18 
Neb.,  227;  HeUman  v.  Spielman,  19  Id.,  162.)  Applying 
this  rule  to  the  fapts  in  the  case  before  us,  it  is  obvious 
that  the  plaintiffs  in  error  have  not  been  prejudiced  by  the 
refusal  of  the  sheriff  to  sell  the  property.     The  judgment  is 

Affirmed. 
The  other  judges  concur. 
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Chas.  H.  Wilde  y.  Fbeberioka  Pbeubs. 

[Filed  Jaituaby  20, 1892.] 

Justice  of  the  Peace :  Appeal:  Tbaksosipt  Filed  by  Ap- 
pellee Aftbb  Time.  Wliere  a  partj  to  •  jadgment  nnderad 
bjft  josUoe  of  the  pMoe  flies  mi  andertaking  for  an  appeal  within 
ten  di^8  after  the  date  of  th^  jodgment,  but  fails  to  file  a  tran- 
script of  the  prooeedingi  in  the  district  ooart  within  thirty  daja 
next  following  the  rendition  of  the  judgment^  the  appellee 
may  file  each  transcript  and  baTe  the  eama  docketed;  and  the 
district  court  is  anthoriaed,  on  his  motion,  either  to  diamin  the 
appeal)  or  enter  a  Judgment  in  his  fa^or  similar  to  that  rendered 
bj  the  Justice. 

Error  to  the  district  court  for  Cuming  county.  Tried 
below  before  Powers,  J. 

T,  M,  Uransey  for  plaintiff  in  error, 

J.  F,  Loichf  contra,  cited:  Strine  v.  Kaufman,  12  Neb.^ 
423;  Raymond  v.  Strine,  14  Id.,  236;  Cleghom  v.  Waier- 
man,  16  Id.,  227;  Lincoln  Brick  &  TOe  Works  v.  Hall,  27 
Id.,  877;  Muldom  v.  Levi,  26  Id.,  467. 

• 

NORVAL,  J. 

This  suit  was  brought  bj  the  defendant  in  error  against 
Charles  H.  Wilde  before  a  justice  of  the  peace  of  Cuming 
county  to  recover  the  amount  of  a  promissory  note.  AA^ 
the  action  was  commenced  the  trial  was  postponed  by  the 
justice  several  times  at  the  request  of  both  parties;  the  last 
adjournment  being  to  May  14,  1889..  The  defendant's 
attorney,  Mr.  Franse,  filed  an  affidavit  denying  the  execu- 
tion and  delivery  of  the  note. 

On  the  14th  day  of  May,  1889,  a  judgment  was  rendered 
in  favor  of  the  plaintiff  in  the  action  for  $86.45.  Four 
days  later  the  defendant  filed  a  motion  to  set  the  judgment 
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aside  on  the  ground  that  it  was  rendered  in  his  absence, 
which  being  overruled,  the  defendant  filed  an  undertaking 
with  the  justice  on  May  21,  1889,  for  an  appeal  to  the  dis- 
trict court,  which  bond  was  duly  approved.  The  appellant 
failed  to  file  a  transcript  of  the  proceedings  in  the  district 
court  within  thirty  days  next  following  the  rendition  of 
the  judgment,  as  provided  by  section  1008  of  the  Code  of 
Civil  Procedure.  Subsequently,  on  the  19th  day  of  Sep- 
tember, 1890,  the  defendant  in  error  filed  a  transcript  of 
the  proceedings  of  the  justice  in  the  district  court  and 
caused  the  case  to  be  docketed,  and  on  his  motion  the  dis- 
trict court,  over  the  objection  and  exception  of  the  plaintiff 
in  error,  entered  a  judgment  in  favor  of  the  defendant  in 
error  similar  to  that  rendered  by  the  justice  oourt. 

Section  1011  of*  the  Code  points  out  the  method  of  pro- 
cedure when  the  appellant  fails  to  file  a  transcript  in  the 
district  oourt,  and  perfect  his  appeal  within  the  time  pro- 
vided by  statute.  The  section  reads:  '^ If  the  appellant 
shall  fail  to  deliver  the  transcript  and  other  papers,  if  any, 
to  the  clerk,  and  have  his  appeal  docketed  as  aforesaid 
within  thirty  days  next  following  the  rendition  of  said 
judgment,  the  appellee  may,  at  the  first  term  of  the  dis- 
trict court  after  the  expiration  of  thirty  days,  file  a  tran- 
script of  the  proceedings  of  such  justice,  and  the  said  cause 
shall,  on  motion  of  said  appellee,  be  docketed ;  and  the 
court  is  authorized  and  required,  on  his  application,  either 
to  enter  up  a  judgment  in  his  favor  similar  to  that  entered 
by  the  justice  of  the  peace,  and  for  all  the  costs  that  have 
accrued  in  the  court,  and  award  execution  thereon,  or  such 
court  may,  with  the  consent  of  such  appellee,  dismiss  the 
appeal  at  the  cost  of  the  appellant,  and  remand  the  cause 
to  the  justice  of  the  peace,  to  be  thereafter  proceeded  in  as 
if  no  appeal  had  been  taken,'^  etc.  * 
•  The  defendant  in  error,  on  the  failure  of  the  appellant 
to  file  a  transcript  of  the  judgment  in  the  district  court 
within  thirty  days  after  the  rendition  of  the  judgment,  had 
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the  choice  of  either  of  two  remedies.  He  waa  autliorized 
to  file  such  transcript^  have  the  cause  docketed,  and  the 
appeal  dismissed,  or  on  the  filing  of  such  transcript  to  have 
a  judgment  entered  in  his  fieivor  similar  to  that  entered  by 
the  justice.  The  procedure  followed  in  the  case  at  bar  is 
within  the  letter  of  the  above  section  of  the  statute,  and 
in  line  with  the  numerous  decisions  of  this  court.  (See 
Clapp  V.  Bowman,  22  Neb.,  198;  WUson  v.  Wilson,  23  Id., 
465 ;  Slaven  v.  Hdlman^  24  Id.,  646 ;  Omverse  Cattle  Cb. 
V.  Qtmpbell,  26  Id.,  37;  MvJdoon  o.  Leviy  Id.,  457.) 

The  fact  that  the  appellant,  nearly  three  months  after  the 
rendition  of  the  judgment  by  the  justice,  filed  in  the  district 
court  a  transcript  of  the  proceedings  and  a  petition  in  error, 
did  not  take  away  from  the  district  court  the  jurisdiction 
or  power  to  enter  the  judgment  it  did.  Such  power  is  con- 
ferred by  statute  in  all  cases  where  the  appellant  fiiils  to 
perfect  his  appeal  in  time.  This  is  perfectly  dear,  and 
argument  could  not  make  it  plainer. 

Whether  the  justice  erred  in  overruling  the  motion  of 
the  defendant  to  set  aside  the  judgment  we  are  not  now 
called  upon  to  decide,  as  no  such  question  was  presented  in 
the  appeal  case  to  the  court  below.  It  is  the  decision  of 
the  district  court  alone  tliat  is  before  us  for  review,  and 
there  being  no  error  in  its  rulings,  the  judgment  is 

AfFIBtfSD. 

The  other  judges  concur. 
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E.  A.  Fletcher  v.  R.  F.  Cumminqs. 

[Filed  Jakuaby  20, 1892.] 

1.  Attorney  and  Client :  Collvctions'.  The  Pstitiov  oonstnied, 

and  hdd  to  state  a  cause  of  action  against  an  attorney  for  money 
collected  by  him  in  the  course  of  his  employment  and  in  his 
hands  belonging  to  his  client. 

2.  :  :  An  Averment  in  a  petition  that  the  defendant 

neglected  and  refused  to  pay  a  certain  snm  of  money,  though  re- 
quested 80  to  do,  is  a  sufficient  allegation  of  a  demand  being 
made. 

Error  to  the  district  oourt  for  Franklin  oountj.  Tried 
below  before  Gaslin^  J. 

E,  A.  Fletcher,  pro  ae,  cited :  Loveless  v.  Fowler,  79  Ga., 
134;  Bouvier,  Law  Die.  [15th  Ed.],  399,  and  cases;  Loril' 
lard  V.  Barnard,  42  Hun  [N.  Y.],  546;  Boyer  r.  Clarke, 
3  Neb.,  161. 

A,  F,  Moore,  contra,  cited :  DiRon  v.  Scqfield,  11  Neb., 
422;  Ntdl  v.  Jones,  5  Id.,  500;  Sanborn  v.FolleU,  12  Id., 
320;  1  Am.  &  Eng.  Ency.  of  Law,  958;  Weeks,  Attor- 
neys, 263 ;  Voss  v,  Baohop,  5  Kan.,  67  ;  Ec  parte  Fergus 
son,  6  Cow.  [N.  Y.],  596;  Stafford  v.  Richardson,  15 
Wend.  [N.  Y.],  303. 

NORVAL,  J. 

This  action  was  brought  by  the  defendant  in  error,  in 
the  county  court  of  Franklin  county,  to  recover  the  sum  of 
$145,  with  interest  thereon,  being  money  of  the  plaintiff 
collected  by  the  defendant  as  an  attorney  at  law.  The 
defendant  filed  a  set-off  for  $31.32.  Upon  the  trial  the 
county  court  rendered  judgment  in  favor  of  the  plaintiff 
for  $127.68,  and  costs.  The  defendant  appealed  the  cause 
to  the  district  court,  where  the  defendant  filed  a  general 
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demurrer  to  the  petition,  which  was  overruled,  and  the  de- 
fendant electing  to  stand  npon  his  demarrer^  jodgment  was 
entered  for  the  plaintiff  in  the  sum  of  $5.86. 

The  sole  question  presented  for  the  oonsideration  of  this 
court  iS|  whether  the  district  court  erred  in  overrnling  the 
demurrer  to  the  petition. 

The  petition  is  as  follows : 

"The  plaintiff  says  this  case  came  into  this  court  on 
api)eal  from  a  judgment  of  the  county  conrt  of  this  county ; 
that  dn  the  27th  day  of  December,  1887,  the  defendant 
had  in  his  possession  money  collected  by  htm  as  an  at- 
torney for  this  plaintiff,  the  property  of  the  plaintiff,  in 
the  sum  of  |146.  The  defendant  was  entitled  to  re- 
tain of  the  amount  the  sum  of  |16.50  for  services  ren- 
dered for  this  plaintiff,  and  no  more,  and  plaintiff  was 
entitled  to  the  immediate  payment  of  the  remaining  sum 
of  1128.60.  On  said  27th  day  of  December,  1887,  the 
defendant  converted  said  sum  of  |128.50  to  his  own 
use,  and  neglected  and  refused  to  pay  the  same  to  the 
plaintiff,  though  requested  so  to  do.  Since  the  judgment 
in  this  case  was  rendered  in  county  court,  the  defend- 
ant has  paid  thereon  the  sum  of  $123  and  no  more.  There 
is  now  due  from  the  defendant  to  the  plaintiff  of  said 
money  so  wrongfully  converted  by  the  defendant  to  his 
own  use  the  sum  of  $5.60,  wit&  interest  thereon  from  De- 
cember 27,  1887. 

<<  Wherefore  plaintiff  prays  judgment  against  the  de- 
fendant for  said  sum  of  $5.50,  with  interest  as  aforesaid, 
and  his  costs.'^ 

We  have  no  doubt  the  pleading  states  a  cause  of  action, 
and  the  demurrer  thereto  was  properly  overruled.  The 
petition  clearly  shows  that  Fletcher,  as  the  attorney  for  the 
plaintiff,  collected  for  Cummings  $146;  that  plaintiff  in 
error  was  entitled  to  retain  therefrom  as  compensation  for 
services  rendered  for  Cummings  the  sum  of  $16.60  and  no 
more;  that  the  plaintiff  in  error  converted  to  his  own  use. 


»; 
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of  the  money  so  collected,  the  sum  of  $128.50,  but  has 
since  the  rendition  of  the  judgment  in  the  county  court 
paid  the  plaintiff  below  $123,  and  no  more,  and  that  there 
is  due  from  Fletcher  $5.50. 

The  allegation  is  that  'Uhe  defendant  converted  said  sum 
of  $128.60  to  his  own  use,  and  neglected  and  refused  to 
pay  the  same  to  the  plaintiff,  though  requested  so  to  do/^ 
This  was  a  sufficient  allegation  of  demand  for  the  money 
on  the  part  of  the  plaintiff  and  refusal  to  pay  by  the  de- 
fendant. 

It  is  su^ested  by  plaintiff  in  error  that  he  tendered,  in 
the  county  court,  to  the  plaintiff  below,  $123,  and  after 
judgment  the  plaintiff  accepted  the  tender  so  made,  and  for 
that  reason  the  debt  is  discharged.  There  is  nothing  in 
the  record  before  us  to  show  that  any  tender  was  made. 
It  does  appear  that  Mr.  Fletcher  offered  in  writing  to 
allow  judgment  to  go  against  him  for  $123  and  costs,  and 
that  some  time  after  judgment  was  entered  In  the  county 
court  plaintiff's  attorney  received  of  Mr.  Fletcher  ''$123, 
to  apply  as  part  payment  upon  judgment  of  Cfummings  v, 
Fletcher.'^  The  receipt  of  this  money  did  not  discharge 
the  debt.  It  was  accepted  only  as  part  payment.  If  the 
defendant  desired  a  larger  sum  as  compensation  for  his 
services  as  attorney  for  the  plaintiff,  he  should  have  pre- 
sented such  defense  in  an  answer,  as  he  did  in  the  county 
court,  instead  of  demurring  to  the  petition.  No  defects 
appear  upon  the  face  of  the  petition  and  the  demurrer  was 
properly  overruled.    The  judgment  is 

Affi&med. 


The  other  judges  concur. 
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T.  J.  Courtney  et  al.  v.  A.  J.  Neimeyeb  &  Oo. 

[FiLKD  Januabt  27, 1892.] 

1.  Bxeoutloiui:  Pabtksrsbip  Pbopebtt:  Relatiys  Rights  of 

OBSDITOB&  N.  A  Co.  recovered  a  jodgment  against  C.  &  G. 
upon  a  joint  promiasory  note,  and  caused  an  execution  to  be  Is- 
sued thereon,  which  was  levied  by  the  sheriff  on  partnership 
property  belonging  to  C.  &  G.  Soon  afterwards,  and  before  a 
sale  under  the  execution,  C.  &  G.,  as  a  firm,  confessed  jndgment 
in  favor  of  HcP.,  who  thereupon  caused  an  execution  to  be  issued 
thereon,  which  was  levied  by  a  constable  upon  the  same  property 
as  that  previously  levied  upon  by  the  sheriff.  In  an  action  in 
equity  by  N.  &  Co.,  in  which  they  alleged  that  the  debt  on 
which  their  judgment  was  based  was  a  firm  debt  of  0.  &  G.,  the 
answer  raised  the  satne  question,  and  upon  the  isues  thus  formed 
the  court  found  in  favor  of  N.  A  Co.  Held,  That  the  judgment 
was  supported  by  the  clear  weight  of  evidence. 

2.  Jiiriadiotion :  Objections  to  Must  bk  Raisbd  Spbciallt. 

Where  the  court  has  jurisdiction  of  the  subject-matter  and  the 
parties,  and  the  issues  are  tried  without  objection,  the  court  will 
not  on  its  own  motion  raise  objections  to  its  juriadiotion. 

Error  to  the  district  court  for  Kearney  county.  Tried 
l>elow  before  Gaslin,  J^ 

R,  St,  Clair ^  for  plaintiff  in  error^  cited:  Parsons, 
Partnership,  215,  490,  501 ;  McNaughton  v.  Partridge,  11 
O.,  235 ;  High,  Injunctions,  sees.  98, 100;  Freeman,  Judg- 
ments, sees.  216,  217;  Abbott,  Trial  Ev.,  oh.  62,  833; 
Embury  v.  Conner,  3  N,  Y.,  511 ;  Pray  r.  Negeman,  98 
Id.,  358;  Jackson  v.  Astor,  1  Wis.,  137;  Woodwird  v. 
HiU,  6  Id.,  143;  Jacobs  v.  MiUer,  16  N.  W.  Eep.  [Mich.], 
42. 

A.  H,  Burnett,  contra,  cited :  Oarlow  v,  AuUman,  28 
Neb.,  672;  Carson  v.  Byer,  67  la.,  606;  Berkshire  v.  Juil- 
lard,  75  N.  Y.,  535 ;  Martin  v,  Davis,  21  la.,  635 ;  Stetms 
V.  Bank,  31  Barb.  [N.  Y.],  290;  Trobridge  v.  OudifMO^ 
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24  Pick,  [Mass.],  310;  Blankmship  v.  Wartdsky,  6  8.  W. 
Rep.  [Tex.],  140;  Ec  parte  Bank,  70  Me.,  378;  Walker  v. 
Chase,  53  Id.,  268;  Bates,  Partnership,  sec.  1130;  Free- 
man, Executions,  sec.  436. 

Maxwell,  Ch.  J. 

This  action  was  brought  in  the  district  court  of  Kearney 
county  by  the  defendants  in  error  against  the  plaintiffs  in 
error,  the  cause  of  action  being  set  forth  in  the  petition  as 

follows : 

• 

"  Plaintiffs  for  cause  of  action  say  that  they  are  a  firm 
doing  business  at  Minden,  Neb.,  under  the  firm  name  of 
A.  J.  Neimeyer  &  Co.;  that  the  said  T.  J.  Courtney  is  a 
constable  in  said  county;  that  the  defendants  H.  T.  Camp- 
bell and  H.  E.  Gibboney  are  partners  formed  and  doing 
business  at  Minden,  Neb.,  under  the  firm  name  and  style 
of  Campbell  &  Gibboney,  and  have  been  such  partners 
doing  business  as  aforesaid  for  the  last  past  four  years  and 
more. 

"Second— That  on  the  17th  day  of  December,  A.  D. 
1888,  in  the  district  court  of  Kearney  county,  Nebraska,  the 
plaintiffs  recovered  a  judgment  against  said  H.  T.  Camp- 
bell and  H.  E.  Gibboney  for  the  sum  of  $233  and  costs 

taxed  at  | ;  that  said  judgment  was  recovered  for  an 

amount  due  plaintiffs  on  a  promissory  note  signed  by  said 
H.  T.  Campbell  and  H.  E.  Gibboney,  payable  to  the  order 
of  plaintiffs ;  that  said  note  was  given  in  settlement  of  a 
partnership  debt  contracted  by  said  firm  in  the  general  and 
usual  scope  of  their  firm  business,  and  said  judgment  is 
for  a  partnership  debt,  as  the  pleadings  of  said  Campbell 
&  Gibboney  in  such  action  will  fully  show. 

"  Third — The  said  defendants,  the  firm  of  Campbell  & 
Gibboney,  are  the  owners,  and  for  the  last  past  three  years 
have  been  the  owners,  of  a  certain  one-story,  shingle  roof, 
frame  building  used  as  a  carpenter  shop,  situated  on  the  east 
end  of  lot  9  in  block  28,  city  of  Minden^  Kearney  county, 
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Nebraska,  but  are  not  owners  of  the  land  upon  which  the 
same  is  situated,  neither  have  they  any  legal  or  equitable 
interest  therein;  and  said  building  is  free  and  clear  from 
all  liens  or  incumbrances  except  as  hereinafter  shown,  and 
of  the  value  of  $80. 

"Fourth — No  supersedeas  bond  has  been  filed  in  said 
action,  neither  has  execution  on  said  judgment  been  stayed 
as  provided  by  law,  and  more  than  twenty  days  have 
elapsed  since  the  recovery  of  the  same  and  since  the  rising 
of  the  court  for  that  term,  and  said  judgment  is  now  in 
full  force  and  no  part  thereof  has  been  paid.     Plaintiffs 
further  represent  that  on  the  3d  day  of  January,  1889, 
they  caused  the  clerk  of  said  court  to  issue  an  execution  on 
said  judgment  against  the  goods  and  chattels  of  said  de- 
fendants, and  for  want  of  goods  and  chattels  against  the 
lands  and  tenements  of  defendants.     On  said  day  execu- 
tion was  duly  and  l^ally  issued  by  said  derk,  under  his 
seal  of  office  and  in  due  form,  and  placed  in  the  hands  of 
the  sheriff  of  Kearney  county.    On   the  same  day  the 
sheriff,  under  and  by  virtue  of  such  writ,  levied  upon  said 
building  in  due  form  and  advertised  the  same  for  sale  on 
February  16,  1889.     At  the  time  he  made  such  levy  he 
made  note  of  the  same  on  the  back  of  the  writ.     Such 
writ  of  execution  is  still  in  the  hands  of  the  sheriff^  pend- 
ing sale  of  said  property  thereunder. 

'^  Fifth — Plaintiffs  further  represent  to  the  court  that  on 
the  12th  day  of  January,  A.  D.  1889,  John  L.  McPheely, 
one  of  the  defendants  herein,  recovered,  or  pretended  to  re- 
cover, a  judgment  against  the  defendants  Campbell  &  6ib- 
boney  for  the  sum  of  $75,  in  the  county  court  of  Kearney 
county,  Nebraska.     *     *     * 

"Sixth — On  the  same  day  an  execution  was  issued  on 
such  judgment  by  said  court  and  delivered  to  the  defend- 
ant T.  J.  Courtney,  constable,  who,  on  the  same  day,  with 
full  knowledge  of  the  prior  levy  made  by  the  sheriff,  under 
and  by  virtue  of  the  execution  issued  upon  plaintiffs'  judg- 
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oient  as  aforesaid,  levied  upon  the  said  building,  and  ad- 
vertised the  same  for  sale  thereunder  on  January  22, 1889. 

^^  Seventh — Plaintiffs  all^  that  all  of  said  defendants 
herein  had  full  knowledge  of  the  levj  under  plaintiffs' 
execution. 

''  Eighth— Plaintiffs  all^  that  said  Campbell  &  Gib- 
bonej  and  neither  of  them,  have  anj  oth^r  property  or 
effects  of  any  kind  subj<9ct  by  the  law  to  execution. 

^' Ninth — Plaintiffs  allege  that  the  judgment  obtained  by 
said  John  L.  McPheely  is  absolutely  void  and  of  no  effect, 
and  that  the  levy  made  by  said  Courtney  is  void  and  of  no 
effect,  but  if  good,  subject  to  the  levy  made  by  the  sheriff 
as  aforesaid. 

^^  Tenth — Plaintiffs  allege  that  the  defendants  are  about 
to  sell  said  building  under  their  said  execution,  and  have 
80  advertised  it  for  sale  thereunder  on  the  22d  day  of  Jan- 
uary, 1889.*' 

The  plaintiffs  in  error  (defendants  below)  filed  an  an- 
swer, which  contains  a  number  of  specific  denials  of  the  al- 
legations of  the  petition,  and  all^;es  that  the  claim  of  the 
defendants  in  error  was  not  a  partnership  debt  of  H.  T, 
Campbell  and  H.  E.  Gibboney,  but  their  individual  obli- 
gation, while  that  of  the  plaintiff  in  error  McPheely  was  a 
partnership  debt.  Upon  the  issues  thus  formed  the  cause 
was  tried. 

The  question  of  the  jurisdiction  of  a  court  of  equity  upon 
the  facts  stated  is  not  raised  by  either  party.  Both  parties 
sought  affirmative  relief.  The  court  had  jurisdiction  of 
the  subject-matter  and  the  parties,  and  there  being  no  ob- 
jection to  the  procedure,  the  power  to  render  a  judgment 
in  the  premises  is  undoubted,  and  in  such  case  the  court 
itself  will  not  raise  the  question  of  the  jurisdiction  of  the 
court. 

On  the  trial  of  the  cause  the  court  below  found  the  is- 
sues in  favor  of  the  defendants  in  error  and  rendered  a 
decree  accordingly. 
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The  issue  made  by  the  pleadings  was,  whether  or  not  the 
debt  of  Campbell  <&  Gibbonej  to  the  defendants  in  error 
was  a  partnership  debt  of  said  parties.  If  so,  then  the 
judgment  of  the  court  below  is  right.  The  proof  upon 
this  point  seems  to  establish  the  truth  of  the  facts  stated  in 
the  petition,  that  the  debt  upon  which  the  judgment  was 
recovered  in  favor  of  the  defendants  in  error  was  that  of 
the  firm  of  Campbell  &  Gibbonej.  The  judgment  there- 
fore conforms  to  the  proof  and  ia 

Affibhbd. 
The  other  judges  concur. 


OicAHA  Real  Estate  &  Trust  Co.,  appellants,  v. 
JoHK  A.  Murphy  et  al.,  appellees. 

[Filed  Januaby  27, 1802.] 

Beview:  Rkal  Estate:  False  Repbeskntations.  In  an  action 
by  a  Yendor  of  real  estate  to  enforce  the  oontract  for  the  sale  of 
certain  lots,  the  defendants  answered  in  snbstanoe  that  the  agent 
of  the  plaintiff,  in  selling  the  same,  represented  that  they  were 
high  and  dry  and  leyel,  and  that  they  had  no  knowledge  as  to 
the  location  of  the  lota,  and  relied  on  said  reprasentaUons,  and 
the  lots  were  not  high  and  dry  and  level,  bat  on  the  contrary 
were  sitnated  in  a  low  place.  Eddf  That  as  the  testimony 
was  conflicting,  and  it  did  not  appear  that  the  jndgment  was 
clearly  wrong,  it  would  not  be  set  asida 

Appeal  from  the  district  court  for  Douglas  county. 
Heard  below  before  Wakeley,  J. 

George  W.  Covell,  for  appellant. 

John  C,  Shea,  contra. 
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Maxwell,  Ch.  J. 

This  action  is  brought  by  the  plaintiff,  as  vendor  of  cer- 
tain lots  in  an  addition  to  the  city  of  Omaha,  to  compel  the 
defendants  to  comply  with  their  contract  for  the  purchase 
of  said  lots,  or  in  case  they  fail  to  do  so  that  their  rights 
therein  may  be  foreclosed  and  said  premises  sold,  eta  The 
defendants  filed  an  answer,  as  follows :  ^'  That  it  is  true 
that  they  purchased  from  the  plaintiff  on  a  contract  five 
lots,  but  that  said  lots  are  not  the  lots  shown  to  defendants 
by  plaintiff. 

'^Second — That  said  plaintiff,  through  its  authorized 
agent,  sold  to  defendants  five  lots  and  represented  to  the 
defendants  before  the  signing  of  said  contract  that  said  lots 
were  high  and  level,  and  in  the  choicest  part  of  the  addi- 
tion, which  representation  was  false,  and  known  to  be  false, 
by  the  plaintiff;  that  said  defendants,  relying  on  the  rep- 
resentation made,  did  sign  the  contract  as  set  out  in  plaint- 
iff's petition ;  that  said  defendants  subsequently  investi- 
gated the  location  of  the  lots  mentioned  in  said  contract 
and  found  that  the  lots  which  the  plaintiff  agreed  to  sell 
to  them  were  not  the  lots  mentioned  in  said  contract,  and 
so  acquainted  the  said  plaintiffs  of  the  same,  and  refused 
to  pay  any  further  sum  or  sums  on  said  contract.  Defend- 
ants, therefore,  pray  that  they  may  be  relieved  from  the 
terms  of  said  contract ;  that  the  same  be  annulled  and  the 
amount  paid  by  them  on  said  contract  be  decreed  in  their 
favor,  and  for  such  other  relief  as  to  the  court  may  seem 
just  and  equitable.'' 

The  reply  is  a  general  denial. 

On  the  trial  of  the  cause  the  court  found  the  issues  in 
favor  of  the  defendants.  The  principal  objection  made  in 
this  court  is,  that  the  judgment  is  not  supported  by  the 
evidence.  The  defendants  testify  in  substance  that  they 
were  unacquainted  with  the  lots  in  question  when  they 
purchased  the  same,  that  the  agent,  to  effect  the  sale  for  the 
64 
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plaintiff,  represented  that  the  lots  were  high  and  dry  and 
level,  and  the  defendants,  relying  upon  said  representations, 
purchased  said  lots,  and  they  are  not  high  and  dry  and  level, 
but,  on  the  contrary,  are  situated  in  a  draw,  or  low  place, 
and  are  not  desirable.  There  is  considerable  conflict  as  to 
the  location  of  the  lots,  although  some  of  the  testimony 
on  that  point  is  hearsay.  The  conflict  in  the  testimony  is 
so  great  that  it  is  impossible  for  this  court  to  determine 
that  the  witnesses  of  the  plaintiff  are  entitled  to  more  credit 
than  those  of  the  defendants.  The  district  court  had  the 
witnesses  before  it  and  possessed  advantages  in  that  regard 
for  forming  an  opinion  as  to  their  credibility  that  we  do 
not  have,  and  as  the  judgment  is  not  clearly  wrong  it  must 
be 

Atfibmed. 


The  other  judges  concur. 


C.  H.  TONCRAY  ET  AL.  V.  DODGE  CoUNTY  ET  AL, 

[Filed  Januabt  27, 1892.] 

1*  CountieB:  The  Rboobd  Books  of  m  ooanty  are  parchaaed  and 
paid  for  by  the  ooonty  and  owned  by  it,  althoagh  they  mi^ 
relate  to  private  transactions  between  individaals. 

2.  Clerk  of  District  Court:  NsaLiaBNCB:  LfABiurr  of  Sobb- 
TIBS.  While  the  record  of  a  district  court  is  supposed  to  cod* 
tain  a  history  of  the  proceedings  before  that  tribnnal,  and  is 
under  the  control  of  the  Judge,  so  fiir  that  it  shall  be  a  truthful 
statement  of  the  proceedings,  yet  the  owuMship  of  the  books 
themselves  is  in  the  county;  and  for  any  dereliction  of  official 
duty  in  the  clerk  of  the  court,  by  reason  of  which  the  county 
sustains  pecuniary  loss,  the  officer  and  sureties  will  be  liable  on 
his  bond. 

8.  : :  Casb  Statbd.    One  &  was  derk  of  the  district 

court  of  D.  oounty,  and  left  nine  books  of  the  records  of  the 
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oonrt  in  the  court  room  ii««rlj  foar  weeks  after  the  acyoamment 
of  ooart.  The  oounty  had  pfroTided  an  adequate  flre-proof 
Tanlt  for  the  preservation  of  sach  hooks.  The  hooks  were  in- 
jured or  destroyed  hj  fire,  while  remaining  in  the  ooart  room. 
The  county  thereupon  expended  f  ,1321  in  the  purchase  of  new 
hooks  and  transorihing  from  those  injured  hy  fire.  Hetd,  That 
the  county  was  entitled  to  reooyer  the  Yalue  of  such  hooks  and 
lahor  and  that  the  questions  were  fairly  suhmitted  to  the  jury. 

Error  to  the  district  court  for  Dodge  county.  Tried 
below  before  Marshall,  J. 

E.  F.  Gray  J  for  plaintiffs  in  error,  cited,  to  the  contention 
that  the  county  had  no  l^al  capacity  to  maintain  the  action, 
or  authority  to  incur  the  expense  of  rewriting:  Inhabitants 
v»  Fiakey  8  Cosh.  [Mass.],  264;  Basmxisson  v,  Co.  Oom'rs, 
43  N.  W.  Rep.  [Minn.],  .3;  HaOenbeek  v.  Hahn,  2  Neb., 
397;  Stewart  v.  Otoe  Cb.,  Id.,  183;  McOann  v.  Otoe  Co.,  9 
Id.,  331 ;  StaU  v.  Lincoln  Co.,  18  Id.,  283-4. 

Oeo,  L,  LoomiSj  contra,  in  reply :  Parish  of  Sudhury  v. 
Steams,  21  Pick.  [Mass.],  148;  Sawyer  v.  Baldwin,  11  Id., 
492.  As  to  the  sufficiency  of  the  bond :  KoppUkom  v, 
Huffman,  12  Neb.,  96;  Tevis  v.  Randall,  6  Cal.,  632; 
Brock  V.  Hopkins,  6  Neb.,  231 ;  Ryan  v.  Bank,  10  Id., 
624;  Fox  v.  Thibaxdt,  33  La.  Ann.,  32;  Cedar  Co.  v. 
Jenal,  14  Neb.,  264;  U.  8.  v.  Presoott,  3  How.  [U.  S.], 
678;  U.S.  V.  Dashiel,  4  Wall.  [U.  8.],  182;  Boyden  v. 
U.  S.,  13  Id.,  17;  Redwood  Co.  v.  Tower,  28  Minn.,  46; 
Murfree,  Official  Bonds,  sea  464;  Com.  v.  Oomly,  3  Pa. 
St.,  372 ;  State  v.  Harper,  6  O.  St,  607 ;  Muzzy  v.  Shot- 
tuckf  1  Denio  [N.  T.],  233. 

Maxwell,  Ch.  J. 

This  action  was  brought  by  the  county  of  Dodge  against 
the  sureties  of  Louis  Spear  to  reooyer  the  value  of  certain 
record  books  of  the  district  court  which  it  is  claimed  were 
destroyed  by  fire  through  his  negligence.     On  the  trial  of 
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the  cause  the  jury  returned  a  verdict  in  favor  of  the  county 
for  the  sum  of  $1,200^  upon  which  judgment  was  rendered. 
It  appears  from  the  record  that  Spear  was  elected  clerk  of 
the  district  court  of  Dodge  county  at  the  general  election 
in  November^  1883;  that  he  filed  an  official  bond  with  the 
plaintifis  in  error  as  sureties,  and  entered  upon  the  duties 
of  his  office  in  January^  1884,  and  continued  as  clerk  of 
said  court  until  January,  1888 ;  that  during  all  that  time 
until  the  court  house  burned  December  31,  1887,  Dodge 
county  was  possessed  of  a  court  house  at  Fremont,  in  which 
was  an  office  for  the  use  of  the  clerk  of  the  district  court; 
that  adjoining,  this  office  and  opening  into  the  same  was  a 
fire-proof  vault  exclusively  for  the  use  of  such  clerk  in 
which  to  keep  his  papers  and  records;  that  the  district 
court  had  been  in  session  on  the  3d  day  of  December,  1887, 
and  adjourned,  but  the  records  destroyed  were  permitted 
to  remain  in  the  court  room  and  outside  of  the  vault  up 
to  the  time  of  the  fire  by  which  they  were  injured  or  de- 
stroyed on  the  Slst  of  December,  1887.  Four  of  these 
records,  viz.,  the  judgment  index,  general  index,  judgment 
docket,  and  execution  docket,  were  entirely  rewritten,  and 
the  other  five  partially  copied  or  rewritten.  The  county 
paid  $121  for  nine  new  books,  and  $1,200  for  the  labor  of 
transcribing  said  records.  There  is  but  little  conflict  in 
the  testimony  as  to  the  actual  facts  in  the  case.  The  points 
relied  upon  by  the  plaintifi"  in  error  for  a  reversal  of  the 
case  may  be  summarized  as  follows: 

First — That  the  petition  fails  to  state  a  cause  of  action 
against  the  sureties. 

Second — That  the  bond  sued  on,  being  made  to  the 
people  of  Dodge  county,  of  ihe  state  of  Nebraska,  is  void. 

Third — A  failure  to  all^  and  prove  any  breach  of  con- 
dition of  the  bond. 

Fourth — Admission  of  improper  evidence. 

Fifth — Error  in  giving  and  refusing  instructions. 

In  the  elaborate  and  carefully  prepared  brief  of  the  at- 
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torney  of  the  plaintiffs  in  error  it  is  argued  with  great 
earnestness  that  the  county  has  no  right  to  sue  for  the  loss 
of  the  records ;  in  other  words^  that  the  county  has  no 
ownership,  title,  or  right  to  the  records  in  question  and  that 
therefore  it  has  suffered  no  wrong.  The  county  provides 
the  records  and  a  place  to  keep  them ;  in  other  words,  the 
county,  through  its  county  board,  purchases  the  book§  and 
provides  a  place  of  supposed  safety  to  keep  them  in.  For 
this  purpose  a  court  house  is  erected  with  fire-proof  vaults 
and  a  large  amount  of  money  annually  expended  by  the 
county  in  providing  the  necessary  conveniences  and  pro- 
tection of  various  records  of  the  different  departments  of 
the  county  government,  as  the  county  clerk,  county  treas- 
urer, county  superintendent,  county  judge,  clerk  of  the  dis- 
trict court,  etc.  Alt  these  records,  although  to  a  great 
extent  they  relate  to  private  transactions  between  individ- 
uals, yet  are  public  records  and  open  to  public  inspection. 
They  are  owned  and  kept  by  the  county  for  the  use  of  all 
who  may  have  occasion  to  examine  them.  The  county 
board  thus  has  a  general  supervision  over  them,  and  being 
county  property  it  is  the  duty  of  such  board  to  care  for  and 
protect  them.  If  this  were  not  so,  then  any  person  who 
felt  so  disposed  could  take  any  record  he  chose  out  of  any 
county  office  and  carry  it  away  and  the  county  would  be 
powerless  to  prevent  the  wrong;  and  if  he  would  carry  one 
he  would  have  the  same  right  to  carry  all  of  them  away 
and  the  county  be  remediless.  It  is  evident  that  no  such 
right  exists  and  that  the  county  board  may  bring  an  action 
to  protect  the  county  records,  and  for  their  loss  or  destruc- 
tion. Not  only  may  it  do  this,  but  should  any  county  official 
be  guilty  of  any  impeachable  offense  in  connection  with  the 
duties  of  his  office,  such  as  the  destruction  or  mutilation  of 
records  in  his  care,  the  county  board,  after  a  fair  trial, 
might  remove  him  and  appoint  another  person  in  his  place 
in  order  that  the  integrity  of  the  records  should  be  pre- 
served. {State  V.  Meeker f  19  Neb.,  444;  l^ate  v.  Oleaarij  15 
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Id.,  247.)  It  thus  becomes  the  datj  of  the  board  to  see 
that  the  several  officers  perform  their  duties.  The  first 
objection  therefore  is  untenable. 

The  second  objection,  that  the  bond  was  to  the  people  of 
Dodge  county,  is  answered  by  the  case  of  Huffman  v.  Kop^ 
plekom,  8  Neb.,  346.  In  that  case  the  bond  was  given  to 
the  state  and  it  was  held  to  be  a  mere  irregularity,  and  the 
ruling  in  that  case  is  applicable  in  this. 

The  third  objection  is  that  there  was  no  breach  of  the 
condition  of  the  bond. 

Sec.  12,  ch.  10,  Comp.  Stats.,  provides  that  ''All  official 
bonds  shall  be  obligatory  upon  the  principal  and  sureties, 
for  the  faithful  discharge  of  all  duties  required  by  law  of 
such  principal,  for  the  use  of  any  persons  injured  by  a 
breach  of  the  condition  of  such  bonds."  Now,  did  Mr. 
Spear  faithfully  perform  his  duty  in  leaving  the  records 
out  of  the  vault?  This  was,  under  the  circumstances,  a^ 
question  of  fact  to  be  determined  from  the  evidence.  If 
he  did  faithfully  perform  his  duty  in  that  rq;ard,  then 
neither  he  nor  the  sureties  on  his  bond  would  be  liable. 
If,  however,  he  did  not,  then  any  person  injured  by  sudi 
neglect  of  official  trust  has  a  cause  of  action  against  him 
and  his  sureties.  We  know  of  no  reason  why  the  county 
should  be  excluded  by  construction  from  the  benefits  of  the 
bond.  The  county  is  a  corporate  body — is  a  person  in 
law,  and  if  it  has  sustained  damages  by  a  neglect  of,  or 
violation  of,  official  duty  it  has  its  remedy  like  any  other 
person  upon  the  bond  for  relief. 

Some  objection  is  made  to  the  introduction  of  certain 
testimony,  which  need  not  be  noticed  here. 

It  is  claimed  that  the  court  erred  in  giving  and  refusing 
certain  instructions.     The  instructions  are  as  follows : 

"The  jury  are  instructed  that  in  this  case  the  plaintiff 
in  its  petition  alleges  and  claims  as  follows : 
'    ''1.  That  it  is  a  corporation  duly  organized  as  a  county. 

''  2.  That  the  defendant  Spear  was,  at  the  general  elec^ 


Vol.  33]         JANUARY  TERM,  1892.  807 


TODcray  y.  Dodge  Oounty. 


tioD  in  1883^  in  said  county^  duly  elected  clerk  of  the  dis- 
trict court  of  said  county. 

'^  3.  That  he,  on  November  28, 1888,  as  such  clerk,  gave 
his  bond  in  the  sum  of  $5,000,  with  the  other  defendants 
as  his  sureties,  conditioned  that  said  Spear  would  well  and 
faithfully  perform  the  duties  of  his  said  office  according  to 
law  and  the  best  of  his  ability,  and  deliver  to  his  suc- 
cessor at  the  expiration  of  his  term  all  books,  papers,  and 
moneys  that  should  come  into  his  possession  by  virtue 
of  said  office,  and  that  said  bond  was  duly  approved  De- 
cember 4,  1883,  and  that  the  said  Spear  on  January  3, 
1883,  entered  upon  the  duties  of  his  said  office. 

'^4.  That  said  Spear,  by  virtue  of  said  office,  came  into 
possession  of  all  the  books,  records,  and  papers  belonging 
to  said  office,  among  others  the  books  and  records  therein- 
after allied  to  have  been  burned  and  injured. 

'*5.  That  the  plaintiff  from  January  3,  1884,  to  Decem- 
ber 31,  1887,  was  the  owner  of  a  court  house  in  Fremont, 
Nebraska,  and  th*erein  the  plaintiff  provided  for  the  clerk 
of  the  district  court  an  office-room  for  his  sole  use,  in- 
cluding a  large  and  suitable  fire-proof  vault  sufficient  for 
the  safe-keeping  of  the  books,  records,  and  papers  of  that 
office. 

'^6.  That  during  the  said  term  of  office  of  said  Spear  he 
occupied  said  office-room  and  vault,  and  had  the  exclusive 
use  and  possession  thereof  for  the  safe-keeping  of  said 
books,  records,  and  papers,  and  that  it  was  his  duty  to 
keep  the  same  therein. 

'^7.  That  said  Spear,  disregarding  his  duty  to  so  keep 
said  books,  records,  and  papers,  negligently  and  wrong* 
fully  permitted  them  in  the  day-time  and  night  seasons  to 
be  and  remain  outside  of  said  vault  in  his  office  and  in  the 
court  ifoom,  lying  about  on  chairs,  tables,  desks,  etc.,  ex- 
posed to  all  the  dangers  of  loss  by  fire. 

"  8.  That  on  December  31,  1887,  the  said  Spear,  while 
said  books  and  records  were  not  in  actual  use,  and  while 
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they  were  Ijing  around  in  the  ooart  room  outside  of  said 
vault,  and  where  they  were  wrongfully  and  negligently 
permitted  to  remain  by  said  Spear,  and  when  the  same 
should  have  been  placed  in  said  vault,  a  fire  broke  out  in 
said  court  house  and  burned  and  destroyed  one  general 
index,  one  judgment  index,  one  complete  record  book,  one 
court  journal,  two  appearance  dockets,  one  judgment  docket, 
one  execution  docket,  one  court  docket,  and  two  naturalisa- 
tion record  books,  the  property  of  the  plaintiffs,  and  all 
then  in  the  possession  and  custody  of  said  Spear  by  virtue 
of  said  office. 

'^9.  That  said  described  books  and  records  were  then 
burned,  damaged,  and  destroyed  by  reason  of  the  negli- 
gence of  said  Spear  in  leaving  the  same  in  said  court  room 
outside  of  said  vault,  and  that  had  they  been  in  said  vault 
at  the  time  of  the  fire  they  would  not  have  been  burned, 
damaged,  or  destroyed. 

'^  10.  That  thereby  the  plaintiff  has  been  damaged  iti 
the  sum  of  $1,200,  for  which  sum  it  asks  judgment  The 
defeudants  Toncray,  Muller,  Knoell,  and  Brunk  in  their 
answer  admit  the  corporative  character  of  the  plaintiff; 
that  said  Spear  was  elected  and  acted  as  clerk  of  the  dis- 
trict court;  that  he  gave  the  said  bond  with  the  answering 
defendants  as  his  sureties  thereon ;  that  said  bond  was  ap- 
proved; that  said  Spear  was  in  the  possession  of  the  said 
records  and  books  as  such  clerk,  and  that  a  fire  broke  out 
in  said  court  house  as  stated  in  the  said  petition ;  and  they 
deny  each  and  every  allegation  in  said  petition  not  admit- 
ted by  them  in  their  answer.  These  pleadings,  to-wit,  the 
petition  of  the  plaintiff  and  the  answer  of  the  defendants, 
present  the  issues  to  be  tried  by  this  jury. 

'*  Second — The  jury  are  instructed  that  the  burden  is 
upon  the  plaintiff,  and  it  is  for  it  to  prove  every  material 
allegation  of  its  petition  by  a  preponderance  of  the  evi- 
dence. If,  upon  any  one  or  more  of  the  material  allega- 
tions of  the  plaintiff^s  petition,  the  evidence  is  evenly 
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balanced,  or  if  it  preponderates  in  favor  of  the  defendant, 
then  the  plaintiff  cannot  recover,  and  the  jury  should  find 
for  the  defendant.  By  a  preponderance  of  the  evidence  is 
meant  the  weight  of  evidence — that  which  on  the  whole 
evidence,  when  fully,  fairly,  and  impartially  considered  by 
the  jary,  produces  the  stronger  impression  upon  the  minds 
of  the  jury  and  is  more  convincing  as  to  its  truth  when 
weighed  against  the  evidence  in  opposition  thereto. 

"Third — The  jury  are  instructed  that  the  credibility  of 
the  witnesses  is  a  question  exclusively  for  the  jury  to  de- 
termine. In  determining  the  weight  to  be  given  to  the 
testimony  of  the  several  witnesses  the  jury  should  take 
into  consideration  their  interest  in  the  result  of  the  suit,  if 
any  emch  is  proved,  their  conduct  and  demeanor  while  tes- 
tifying, their  apparent  fairness  or  bias,  if  any  such  appears, 
their  opportunities  for  seeing  or  knowing  the  things  about 
which  they  testify;  the  reasonableness  or  unreasonableness 
of  the  story  told  by  them,  and  all  the  evidence  and  facts 
and  circumstances  proved  tending  to  corroborate  or  contra- 
dict such  witness/ if  any  such  appear. 

"Fourth — The  jury  are  instructed  that  in  determining 
any  of  the  questions  of  fact  presented  in  this  case,  the 
jury  should  be  governed  solely  by  the  evidence  introduced 
before  them.  The  jury  have  no  right  to  indulge  in  spec- 
ulations, conjectures,  or  inferences  not  supported  by  the 
evidence.  Each  juror  may  apply  to  the  subject  before 
him  that  general  knowledge  which  any  man  may  be  pre- 
sumed to  have,  yet  if  he  be  personally  acquainted  with 
any  material  or  particular  fact  or  facts,  he  is  not  permitted 
to  mention  the  circumstances  privately  to  his  fellow  jurors. 
Therefore,  if  any  juror  knows  any  particular  fact  or  facts 
material  to  the  issues  in  this  case  it  is  his  duty  while  sit- 
ting as  a  juror  on  the  trial  thereof  to  keep  and  remain 
silent  in  relation  thereto. 

"Fifth — The  jury  are  instructed  that  if,  from  the  evi- 
dence in  this  case,  the  jury  believe  that   the  books  and 
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records  in  question  were  those  in  the  possession  and  custody 
of  said  Spear  bj  virtue  of  his  office  as  derk  of  the  district 
court  of  Dodfi^e  county,  then  the  plaintiff  is  to  be  rq^arded 
as  the  owner  thereof. 

''Sixth — The  jurj  are  instructed  that  one  of  the  prind- 
pal  questions  for  the  jury  to  determine  in  this  case  is :  Was 
the  damage  to,  or  destruction  of,  the  books  and  records  by 
said  fire  due  or  chargeable  to  the  n^ligence  of  the  said 
Spear  in  caring  for  them? 

'^  Seventh — The  jury  are  instructed  that  n^ligence  in  a 
general  sense  is  every  omission  to  perform  a  duty  imposed 
by  law  for  the  protection  of  one's  own  property  or  that  of 
another.  Ordinary  negligence  is  the  want  of  such  care  and 
diligence  as  reasonably  prudent  men,  generally,  in  r^rd 
to  the  subject-matter  of  inquiry  under  such  circumstances 
as  these  under  consideration,  would  use  to  prevent  or  avoid 
the  injury  complained  of. 

"Eighth — The  jury  are  instructed  that  the  said  Spear,  in 
the  care  and  custody  of  the  books  and  records  in  question, 
was  required  to  use  ordinary  care  in  keeping  them  safe 
from  damage  or  destruction.  If  a  fire-proof  vault  was  by 
the  county  provided  for  or  furnished  him,  to  safely  keep 
said  booka  and  records  in,  and  if  it  was  reasonably  suitable 
and  convenient  for  him  in  the  exercise  of  ordinary  care, 
and  in  performing  the  duties  of  his  office,  to  keep  said  books 
and  records  in  said  vault,  then  it  was  the  duty  of  said  Spear 
in  the  night  season  to  keep  said  books  and  records  in  said 
vault,  when  not  in  use  by  him  in  his  office;  and  if  from  the 
evidence  in  this  case  the  jury  believe  that  said  Spear  at  the 
time  in  question  failed  to  exercise  such  ordinary  care  for 
the  safe  keeping  of  said  books  and  records,  then  he  was 
guilty  of  negligence  in  relation  to  that  matter;  and  if  from 
the  evidence  in  this  case  the  jury  believe  that  it  was  the 
duty  of  said  Spear  in  the  exercise  of  ordinary  care  to  have 
placed  said  books  and  records  in  said  vault  at  the  time  in 
question,  and  that  he  failed  to  do  so,  and  that  on  account 
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of  the  &ilure  of  said  Spear  to  place  said  books  and  records 
in  said  vaalt  at  the  time  in  question  the  said  books  were 
damaged  or  destroyed  by  said  fire,  then  the  said  Spear  and 
also  the  other  defendants  would  be  liable  for  the  damage 
to  or  destruction  of  said  books  or  records  on  account  of  said 
fire. 

''Ninth — ^The  jury  are  instructed  that  if  from  the  evi- 
dence in  this  case  they  believe  under  the  instructions  herein 
given  that  the  books  and  records  in  question  were  damaged 
or  destroyed  by  or  through  the  negligence  of  the  defendant 
Spear,  then  all  the  defendants  would  be  equally  liable  with 
the  said  Spear,  although  they  had  nothing  to  do  with  the 
care  or  custody  of  said  books  or  records. 

"Tenth — The  jury  are  instructed  that  if  from  the  evi- 
dence in  this  case  they  find  for  the  plaintiff,  then  the  jury 
will  firom  the  evidence  find,  the  amount  of  damages  which 
the  plaintiff  may  be  entitled  to  recover  by  reason  of  the 
damage  to  or  destruction  of  said  books  and  records.  If  the 
jury  so  find  for  the  plaintiff,  the  measure  of  damages  would 
be  the  reasonable  costs  and  expense  of  restoring  and  replac- 
ing said  books  and  records,  as  nearly  as  practicable,  as  they 
were  before  the  fire  but  not  to  exceed  the  sum  of  $1,200.'' 

The  court,  at  the  request  of  the  defendants  below,  also 
gave  the  following  instructions : 

''You  are  instructed  by  the  court  that  under  the  evidence 
in  this  case,  you  are  to  determine  whether  or  not  the  leav- 
ing the  books  in  the  court  room  at  the  time  of  the  fire  was, 
under  all  the  circumstances,  negligence  on  the  part  of  Spear. 
If  it  was  not  n^ligence  on  his  part,  then  you  should  find 
for  the  sureties,  Toneray,  Muller,  Knoell,  and  Brunke.'' 

And  the  following,  as  modified: 

"You  are  instructed  by  the  court  that  the  clerk  of  the 
district  court|was  not  subject  to  the  directions  of  the  county 
board  as  to  his  duties,  but  was  subject  to  the  directions  of 
the  district  court  or  judge  thereof.  (Modified  as  follows:) 
It  was  the  duty  of  Spear  as  such  clerk  to  keep  his  office  in 
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the  place  provided  for  him  oj  the  ooanty,  and  it  was  also 
his  duty  to  use  all  the  means  and  appliances  provided  for 
him  bj  the  county  for  the  safe-keeping  of  the  books  and 
records  pertaining  to  his  office  in  so  far  as  the  means  so 
provided  were  reasonably  adapted  to  render  the  keeping  of 
said  books  more  safe  or  secure  from  injury  by  fire/' 

These  instructions,  taken  together,  submitted  the  ques- 
tions of  fact  fairly  to  the  jury,  and  we  see  no  error  in  them. 

A  number  of  instructions  were  asked  on  behalf  of  the 
defendants  below,  most  of  which  had  already  been  given 
by  the  court,  and  the  others  were  properly  refused.  Some 
objection  is  made  to  the  amount  of  the  recovery.  There  is 
a  failure,  however,  to  prove  that  the  -amount  paid  was  in 
excess  of  the  damages.  This  objection,  therefore,  is  una- 
vailing. There  is  no  error  in  the  record,  and  the  judg- 
ment is 

Affibkbd. 
The  other  judges  concur. 


In  re  a.  D.  White. 

[Filed  January  27,  1893.] 

1.  Habeas   Corpus:    Individual  Supbxmr  Judgsb  Gahhot 

Gbant.  The  original  Jurisdiction  of  the  snpreme  coart  in  kth 
hea»  eorpui  procMdings  is  conferred  on  the  oonrty  and  not  on  the 
judges  singly.  There  is  no  authority,  therefore,  for  a  judge  of 
the  court  alone  to  grant  or  hear  a  writ  of  habea$  corput, 

2.  :  Locus:  Review.    Ordinarily  the  proceedings  should  be 

instituted  in  the  county  where  the  nnlawftd  restraint  is  aU^ged 
to  exist,  and  the  proceedings  may  be  reviewed  on  error. 

3.  Statutes :  Amendment.    The  Compiled  Statutes  having  been 

published  under  authority  of  law,  and  being  supposed  to  con- 
tain all  the  laws  in  force  at  the  date  of  publication,  nu^  be 


Vol.  33]  JANUARY  TERM,  1892.  813 


In  re  White. 


amended  by  m  proper  reference  thereto,  and  if  the  amendatory 
act  clearly  points  oat  the  portion  of  the  statute  amended,  the 
objection  that  the  amendment  is  of  the  Ck>mpiled  Btatates  will 
he  nnavailing.  • 

4.  :  .     Under  the  title  of  "An  act  amendatory  of,  and 

supplemental  to,  chapter  50  of  the  Compiled  Btatates  of  1885, 
entitled  '  Liqaors,' ''  additional  matter  germane  to  the  parpose  of 
chapter  50  may  be  added. 

6.  :  TiTLVS.    The  leglslatnre  hss  the  right  to  choose  the  title  of 

any  act  passed  by  it,  and  althoagh  that  chosen  may  not  be  the 
most  sppropriate,  yet,  anless  the  act  is  not  within  the  title,  or 
contains  two  or  more  sabjects,  or  otherwise  yiolates  the  consti- 
tation,  it  woald  not  be  declared  anconstitational. 

Original  application  for  writ  of  habeas  corpus, 

J.  8.  Armstrong^  R  8,  WUliama,  and  Albert  <JEr  Iteeder^ 
for  petitioner. 

Maxwell,  Ch.  J. 

As  cause  for  granting  the  writ  the  petition  alleges: 

'^  That  he,  the  relator,  is  unlawfully  restrained  and  de- 
prived of  his  liberty  in  Boone  county,  Nebraska,  by  Will- 
iam J.  Ferris,  sheriff  of  said  county. 

^'Second — That  the  allied  cause  of  the  petitioner's 
said  restraint  and  detention  is,  that  the  petitioner  was  ar- 
rested upon  a  complaint  made  against  him  before  Manley 
B.  Boordman,  a  justice  of  the  peace  in  and  for  said  Boone 
county,  charging  the  petitioner  with  unlawfully  keeping 
malt,  spirituous,  and  vinous  liquors  in  said  county  with 
intent  to  sell  the  same  without  license,  and  contrary  to  law* 

"Third — That  upon  a  hearing  had  before  said  justice  of 
the  peace  on  the  16th  day  of  January,  1892,  the  petitioner 
was  held  to  answer  said  charge,  and  to  appear  at  the  next 
term  of  the  district  court  of  said  county,  and  in  default  of 
bail,  the  amount  of  which  was  fixed  by  said  justice  at  $600, 
was  committed  under  a  warrant  of  commitment  to  the 
county  jail  of  said  county.     *     «    ♦ 
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"Fourth — ^Toar  petitioner  alleges  that  chapter 33  of  the 
Laws  of  1889,  under  which  said  charge  and  complaint  was 
made  against  him,  is  unooa^titutional  and  void  for  the 
reasons  following: 

**  1  •  Because  the  same  is  amendatory  of  chapter  60  of  the 
Compiled  Statutes  of  Nebraska,  and  is  not  complete  in 
itself,  and  does  not  contain  and  does  not  repeal  the  said 
chapter  60  of  the  Compiled  Statutes  so  amended,  nor  any 
part  thereof. 

<'2.  Because  the  said  chapter  33  of  the  Laws  of  1889 
amends  section  11  of  chapter  60  of  the  Compiled  Statutes 
of  Nebraska,  and  does  not  contain  nor  repeal  said  section 
so  amended. 

"8.  Because  said  chapter  33  is  amendatory  of  section 
17  of  chapter  7  of  the  Compiled  Statutes,  and  the  sections 
regulating  the  duties  and  compensation  of  the  county  at- 
torney, and  does  not  contain  the  sections  so  amended  and 
does  not  repeal  the  same. 

"4.  Because  the  subject  of  said  chapter  33  is  not  clearly 
expressed  in  its  title. 

''  6.  Because  said  chapter  33  is  in  conflict  wiih  the  bill 
of  rights  in  not  requiring  a  particular  description  of  the 
premises  to  be  searched  and  of  the  person  and  thing  to  be 
seized.'' 

Application  for  the  writ  was  made  to  one  of  the  judges 
of  this  court,  but  as  he  had  doubt  as  to  his  power  to  issue 
the  writ  as  a  single  judge,  he  refused  to  issue  the  same  and 
submitted  the  matter  to  his  associates  for  their  considers- 
tion. 

The  original  jurisdiction  of  this  court  to  issue  a  writ 
of  habeas  corpris  is  conferred  upon  the  court  by  the  consti- 
tution, and  not  upon  the  several  judges  thereof.  The  judges 
thereof  severally  have  no  authority  to  grant  the  writ,  as, 
when  the  petition  is  filed  here,  the  writ  must  be  granted 
by  at  least  two  of  the  judges.  A  single  Judge  of  this  court, 
therefore,  cannot  grant  the  writ.     There  is  an  abundant 
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provision  for  the  granting  of  the  writ,  as  it  may  be  applied 
for  to  any  county  Judge  or  judge  of  the  district  court,  and 
the  several  rulings  thereon  of  the  district  court  may  be 
brought  into  this  court  for  review  on  error.  As  a  gen- 
eral rule,  therefore,  the  proceeding  should  be  instituted  in 
the  county  where  the  alleged  unlawful  restraint  is  being 
exercised;  and  where,  if  it  is  necessary  to  call  witnesses,  the 
parties  will  not  be  subjected  to  unnecessary  expense  and 
inconvenience.  The  case  may  then  be  reviewed  on  error 
as  in  other  cases.  {Ex  parte  James  Colliery  6  O.  St.,  55; 
Ex  parte  Warmea,  supreme  court  of  Nebraska,  1877,  cause 
removed  to  United  States  court  before  final  judgment,  and 
not  reported.) 

Chapter  33  of  the  Laws  of  1889  is  as  follows: 

'^An  Act  amendatory  of,  and  supplemental  of,  chapter  50 
of  the  Compiled  Statutes  of  1886,  entitled  'Liquors.' 

*'Be  U  enacted  by  the  Legialature  of  the  State  of  Nebraska: 
'^  Section  1.  To  be  numbered  section  20  of  said  chapter 
50.  Hereafter  it  shall  be  unlawful  for  any  person  to  keep 
for  the  purpose  of  sale  without  license  any  malt,  spiritu- 
ous, or  vinous  liquors  in  the  state  of  Nebraska,  and  any 
person  or  persons  who  shall  be  found  in  possession  of  any 
intoxicating  liquors  in  this  state,  with  the  intention  of  dis- 
posing of  the  same,  without  license,  in  violation  of  this 
chapter  shall  be  deemed  guilty  of  a  misdemeanor,  and  on 
conviction  thereof  shall  be  fined  or  imprisoned  as  provided 
in  section  11  of  this  chapter;  Provided,  That  this  shall  not 
apply  to  physicians  or  druggists  holding  permits  for  the 
sale  of  liquors  for  medicinal,  mechanical,  chemical,  or  sac- 
ramental purposes,  or  persons  having  liquors  for  home  con- 
sumption. If  any  creditable  resident  freeholder  of  any 
county  in  this  state  shall,  before  any  police  judge,  county 
judge,.or  justice  of  the  peace,  make  complaint  and  informa- 
tion in  writing  and  on  oath  that  he  has  reason  to  believe, 
and  does  believe,  that  any  intoxicating  liquor,  describing  it 
as  particularly  as  may  be  in  said  complaint,  is  in  said  county, 
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in  any  place,  described  as  nearly  as  maybe  in  said  complaint^ 
owned  or  kept  by  any  person  named  or  described  in  said 
information  as  particularly  as  may  be,  and  is  intended  to 
be,  or  is  being,  by  the  person  named  or  described  in  said 
complaint  sold  without  license  in  violation  of  this  chapter, 
said  magistrate  shall,  upon  filing  said  complaint,  and  be- 
lieving there  is  probable  cause  therefor,  issue  h*is  warrant 
for  the  search  of  the  premises  described  in  said  complaint 
and  the  arrest  of  the  person  therein  named  or  described 
as  the  case  may  be,  naming  and  describing  the  liquors,  per- 
son, and  premises  as  in  the  complaint,  which  warrant  shall 
be  directed  to  the  sheriff,  city  or  village  marshal  or  constable 
as  the  complaint  may  request,  and  said  warrant  shall  further 
command  the  officer  that  if  after  a  thorough  and  diligent 
search  of  said  premises,  he  shall  seize  the  said  liquor,  with 
the  vessels  containing  it,  and  to  keep  the  same  securely 
until  final  action  be  had  thereon,  and  immediately  arrest 
the  person  named  or  described  in  said  warrant  or  the  per- 
son in  charge  of  the  said  liquors,  and  bring  him  before 
said  magistrate  for  exsTmination ;  and  the  possession  of  any 
of  said  liquors  shall  be  presumptive  evidence  of  a  viola- 
tion of  this  chapter  and  subject  the  person  to  the  fine  pre- 
scribed in  section  11,  unless  after  examination  he  shall  sat- 
isfactorily account  for  and  explain  the  possession  thereof, 
and  that  it  was  not  kept  for  an  unlawful  purpose.    Where 
any  liquors  shall  have  been  seized  by  virtue  of  any  such 
warrant  the  same  shall  not  be  discharged  or  returned  to 
any  person  claiming  the  same,  by  reason  of  any  alleged 
insufficiency  of  the  description  in  the  complaint,  or  war- 
rant, of  the  liquor  or  places,  but  the  claimant  shall  be  en- 
titled to  an  early  and  speedy  hearing  on  the  merits  of  the 
cause;  Provided,  That  in  case  the  place  described  in  said 
complaint,  and  to  be  searched,  is  the  residence  of  the  per- 
son named  or  described  in  said  complaint,  or  any  other 
person,  then  and  in  that  case  the  warrant  shall  not  issue 
unless  the  complaint  shall  state  that  within  thirty  days 
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immediately  preceding  the  filing  thereof  that  liquor,  de- 
scribing it,  has  been  sold  therein  in  violation  of  this  chapter. 

''Sec.  2.  To  be  numbered  section  21  of  said  chapter  50. 
If  upon  said  examination  the  magistrate  hearing  the  same 
shall  be  satisfied  that  the  person  named  or  described  in  the 
complaint,  or  found  in  possession  of  said  liquors  and 
premises  described  therein,  had  been  selling  liquors  with- 
out license  in  violation  of  this  chapter,  or  had  said  liquors 
so  seized  in  his  or  her  possession  with  intent  to  dispose  of 
the  same  in  violation  of  this  chapter,  said  magistrate  shall 
hold  said  person  so  arrested  for  trial  at  the  next  term  of 
the  district  court,  and  shall  order  the  liquors  so  seized  de- 
stroyed by  the  officer  having  them  in  charge;  Provided, 
The  defendant  may  appeal  from  said  order  to  the  district 
court,  in  which  case  the  liquors  shall  abide  the  result  of 
the  trial  of  the  defendant  in  the  district  court,  and  if  there 
convicted  he  shall  be  fined  or  imprisoned  as  in  this  chapter 
provided,  in  the  discretion  of  the  court,  and  the  court  shall 
further  order  said  liquors  destroyed^  as  if  the  appeal  herein 
provided  for  had  not  been  taken.  . 

''Sec.  3.  To  be  numbered  section  22  of  said  chapter  60. 
In  case  the  defendant  is  acquitted,  he  shall  be  discharged  and 
the  liquors  returned,  but  if  found  guilty,  in  addition  to  the 
payment  of  a  fine  he  shall  pay  all  costs  of  prosecution,  in- 
eluding  a  reasonable  attorney  fee  to  the  prosecuting  attorney 
(in  case  the  county  attorney  doe^  not  prosecute),  to  be  deter- 
mined by  the  court,  in  no  case  less  than  $25,  which  shall  be 
taxed  in  the  costs  and  recovered  as  other  costs.  If  the 
defendant  be  discharged,  the  costs  shall  be  paid  by  the 
complaining  witness,  unless  the  court  shall  sustain  the  find- 
ing that  there  was  probable  cause  for  the  complaint.  If 
no  one  is  found  in  the  possession  of  said  premises  where 
said  liquors  may  be  found,  the  officer  taking  the  same 
shall  post  in  a  conspicuous  place  on  said  building  or  prem- 
ises a  copy  of  his  warrant,  and  take  possession  of  said 
liquors  and  the  vessels  containing  the  same,  and  hold  them 
65 
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subject  to  the  order  of  the  magistrate,  and  make  retum  of 
his  doings  to  the  magistrate  issuing  the  warrant  Where- 
upon it  shall  be  the  duty  of  the  magistrate  to  fix  a  time 
for  the  hearing  of  the  question  of  the  purposes  for  which 
said  liquors  were  kept,  and  issue  a  notice  thereof  to  the 
officer,  who  shall  post  a  copy  thereof  on  the  building  or 
premises  where  the  liquors  were  found;  Provided^  That 
the  day  so  fixed  shall  not  be  less  than  five  nor  more  than 
ten  days  from  the  date  of  the  issuance  of  said  notice.  If 
at  the  time  fixed  for  said  hearing  no  person  appears,  or 
if  any  person  does  appear,  after  a  hearing,  the  magistrate 
shall  be  satisfied  that  said  liquors  were  being  kept  and  sold, 
or  with  the  intention  and  for  the  purpose  of  being  sold  in 
violation  of  this  chapter,  the  magistrate  shall  order  the  same 
destroyed,  and  in  case  there  is  no  appearance  by  any  one 
claiming  to  be  the  owner  of  said  liquors,  the  costs  shall  be 
paid  by  the  county  in  which  the  complaint  is  brought  For 
cases  where  the  defendant  is  acquitted,  and  if  any  one  ap- 
pears and  resists  the  complaint,  he  shall  be  adjudged  to  pay 
the  costs  if  the  liquor  be  ordered  destroyed ;  Provided,  The 
possession  of  said  liquors  are  not  found  to  be  for  an  unlaw- 
ful purpose,  the  magistrate  shall  order  them  returned  to 
the  place  where  seized. 

"Approved  March  30,  1889.'' 

The  first  objection  to  this  act  is  that  it  is  amendatoiy  of 
chapter  60,  Compiled  Statutes,  and  is  not  complete  in  itself 
and  does  not  repeal  chapter  60.  The  act  in  question  does 
not  purport  to  change  any  part  of  chapter  60  of  the  Com- 
piled Statutes,  but  simply  adds  thereto  additional  provisions, 
which  are  to  be  incorporated  into  chapter  60  as  sections 
numbered  21  and  22.  This  is  not  prohibited  by  the  consti- 
tution. The  Compiled  Statutes  were  printed  under  author- 
ity of  law  and  were  supposed  to  contain  a  correct  compilation 
of  the  laws  in  force  in  the  state  when  the  book  was  pub- 
lished. Being  a  standard  book,  the  legislature  in  amending 
a  statute  may  refer  to  a  particular  part  of  a  statute  set  forth 
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in  such  work.  All  that  is  required  in  such  case  is  a  reason- 
able d^ree  of  certainty  as  to  the  statute  to  be  amended. 
That  is  clear  in  this  case,  and  the  reference  to  the  Compiled 
Statutes  is  sufficient  But  it  is  said  that  the  title  is  too  in- 
definite. Bj  this  we  understand  that  the  applicant  contends 
that  the  legislature  should  point  out  in  the  title  of  the  act 
its  purpose,  and  that  if  it  fails  to  do  so  the  act  is  void.  In 
disposing  of  this  question  we  must  consider  the  object  of 
the  provision  of  the  constitution  which  requires  that  '^  ho 
bill  shall  contain  more  than  one  subject,  which  shall  be 
clearly  expressed  in  its  title.'^  The  object  was  to  prevent 
surreptitious  legislation  by  prohibiting  the  introduction  of 
matter  into  a  bill  which  had  no  connection  with  the  gen- 
eral purpose  of  the  bill.  (  White  v.  City  of  Lincoln,  5  Neb., 
505;  (Xty  of  Tecumseh  v.  Phillips^  Id.,  305;  People  v. 
Mahanejff  13  Mich.,  494.)  In  the  latter  case  it  is  said: 
"The  practice  of  bringing  together  into  one  bill  subjects 
diverse  in  their  nature  and  having  no  necessary  connection, 
with  a  view  to  combine  in  their  favor  the  advocates  of  all, 
and  thus  secure  the  passage  of  several  measures,  no  one  of 
which  could  succeed  upon  its  own  merits,  was  one  both 
corruptive  of  the  l^islature  and  dangerous  to  the  state.'' 
The  l^islature,  however,  is  a  co-ordinate  branch  of  the 
government.  It  must  be  allowed  to  choose  its  own  title  to 
a  bill  passed  by  it,  and  if  the  title  of  such  bill  is  not  in 
conflict  with  the  constitution,  this  court  will  not  declare 
the  act  void. 

In  Comstook  v.  Judge,  39  Mich.,  195,  under  a  constitu- 
tional provision  substantially  like  our  own,  the  court  con- 
demned the  practice  of  amending  an  act  by  reference  to 
sections,  but  held  that  where  the  amendment  is  plain  and 
can  be  carried  out  it  will  be  held  valid  and  sustained.  (Peo- 
pie  V.  Common  Council,  38  Mich.,  636;  Botoman  v.  Cock- 
rill,  6  Kan.,  311;  Prescoit  v.  Beebe,  17  Id.,  320;  State  v. 
Bankers,  etc,,  23  Id.,  499;  CUy  of  Kansas  v.  Payne,  71 
Mo.,  159;  State  v.  Ranson,  73  Id.,  78;  Miller  r.  Hurford,  ■ 
13  Neb.,  13.) 
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The  validity  of  chapter  60  was  before  this  court  in 
Pleuler  v.  State,  11  Neb.,  647.  The  attorneys  on  both 
sides  were  among  the  ablest  in  the  state  and  were  given 
sufficient  time  to  present  their  argumeni^  and  authorities 
for  and  in  opposition  to  the  law,  and  after  a  full  and  care- 
ful examination  of  the  entire  case  the  act  was  sustained. 
The  title  of  that  act  shows  its  general  purpose,  and  any 
amendment  which  is  germane  to  that  purpose  and  to  be 
included  in  two  new  sections  may  be  made  under  a  title 
like  the  one  in  question.  As  there  were  no  sections  to 
amend  there  were  none  to  be  repealed,  so  that  objection 
need  not  be  considered.  In  r^ard  to  the  provision  for 
searching  for  liquors,  even  if  held  to  be  in  conflict  with 
the  constitution,  it  would  not  affect  the  remainder  of  the 
act.  It  is  sufficient  to  say  that  the  place  to  be  searched 
must  be  particularly  described  in  the  oath  or  affirmation, 
and  unless  so  described  the  right  of  search  does  not  exist 
But  that  is  a  secondary  question  in  this  case.  No  sufficient 
cause  is  shown  for  the  issuing  of  the  writ  and  it  is 

Denied. 
The  other  judges  concur. 


U.  S.  Natl.  Bane,  appellee,  v,  Thomas  Bonacum 

APPELLANT. 

[FiLXD  Januaby  37, 1892.] 

1.  Meohanios'  Liens:  Fubnaoxs  in  Chuboh  Buildings:  Re- 
view. In  an  action  to  foreclose  a  mechanic's  lien  upon  a 
cbnrch  building  there  was  testinionj  tending  to  show  that  one 
R.,  the  pastor  of  the  charch,  was  its  agent  in  porchasing  mate- 
rials, etc,  and  that  he  contracted  for  two  fnmaoes  which  were 
placed  in  the  building;  there  was  testimony  tending  to  show 
the  furnaces  were  purchased  under  a  written  memorandum  or 
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ooDtract,  and  likewise  that  tbej  were  fomished  tmder  a  yerbal 
contract.  Held^  That  the  finding  of  the  trial  court  in  fayor  of 
the  plaintiff,  that  they  were  famished  under  a  yerhal  contract, 
would  be  sustained. 


:  :  Defects:  View:  Beview.    Where  one  of  the 

defenses  of  the  action  was  defects  in  the  furnaces,  bj  which 
they  were  of  but  little  yalue,  the  trial  judge,  by  consent  of  the 
parties,  examined  the  ftimaces  and  allowed  |100  for  such  de- 
fects, his  Judgment  will  not  be  set  aside  in  the  absence  of  a 
showing  that  it  is  clearly  wrong. 

A  mechanic's  lien  will  lie  for  furnaces  placed  in 


a  building. 

Appeal  from  the  district  court  for  Lancaster  ooanty. 
Heard  below  before  Field,  J. 

Saioyei*  &  8neU,  for  appellant,  cited,  contending  that 
Koth  alone  could  have  sued  on  the  contract,  and  that  he 
was  not  appellant's  agent :  Stone  v.  Wood,  7  Cow.  [N.  Y.], 
463 ;  WUliama  v.  Christie,  10  How.  Pr.  [N.  T.],  17 ;  Evans 
V.  WeOs,  22  Wend.  [N.  Y.],  331.  That  the  lien  would 
not  attach  for  a  furnace :  Note  to  HubbeU  v.  Ead  Cam- 
bridge, 42  Am.  Rep.  [Mass.],  447. 

FawceU  &  Sturdevant  (John  P.  Davis,  of  counsel),  con- 
tra, cited,  contending  that  the  furnaces  were  fixtures  and 
subjected  the  premises  to  a  lien :  2  Jones,  Liens,  sea  1343 ; 
Cohen  V.  Kyler,  27  Mo.,  122 ;  Ooodin  v»  EUeardsvUle  HaU 
As^n^  5  Mo.  App.,  289 ;  Freeman  v.  Lynch,  8  Neb.,  199 ; 
Teaffv.  Hewitt,  1  O.  St.,  629. 

Maxwell,  Ch.  J. 

This  action  was  brought  in  the  district  court  of  Lancas- 
ter county  hy  the  plaintifi^  against  the  defendant  to  enforce  a 
mechanic's  lien  for  $650  upon  lots  7  and  8,  block  2,  Laven- 
der's addition  to  Lincoln,  upon  which  the  Oerman  Catholic 
church  is  erected.  The  lien  is  based  upon  a  contract  with 
one  H.  M.  Roth,  the  pastor  of  the  congregation  when  the 
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building  was  being  erected,  for  two  furnaces  |)Ut  into  said 
building  by  one  Sullivan.  He  (Sullivan),  after  the  ereo 
tion  of  the  furnaces,  assigned  the  account  to  the  plaintiff. 
Issues  were  joined  by  the  parties,  and  on  the  trial  of  the 
cause  the  court  below  rendered  judgment  in  favor  of  the 
plaintiff  for  the  sum  of  $550,  from  which  the  defendant 
appeals.  In  substance,  there  are  three  defenses  pleaded  to 
the  action :  First,  that  Roth  had  no  authority  to  bind  the 
church ;  second,  that  the  furnaces  are  defective  and  of  bot 
little  value;  and  third,  that  they  do  not  constitute  such 
fixtures  or  appurtenances  as  will  entitle  the  plaintiff  to  a 
mechanic's  lien.  Mr.  Both  died  a  few  months  after  the 
making  of  the  contract  ^ 

It  is  claimed  on  behalf  of  the  defendant  that  the  work 
was  performed  under  a  written  memorandum  or  contract 
set  out  in  the  record.  This  the  plaintiff  denies,  and  claims 
that  the  work  was  performed  under  a  verbal  contract,  and 
there  is  testimony  supporting  this  view  of  the  case  suffi- 
cient to  sustain  the  judgment  It  is  denied  also  that  Roth 
was  the  agent  of  the  church  so  as  to  bind  it  by  any  contract 
made  by  him.  The  testimony,  however,  tends  to  show 
such  agency  in  the  erection  of  the  building.  It  is  true 
that  the  church  committee  had  intended  to  heat  the  build- 
ing with  stoves  and  so  informed  Mr  Roth  aft«r  he  had  en- 
tered into  the  contract  for  furnaces,  when  he  said,  ^*  I  will 
pay  for  the  whole  business  myself.''  By  this  we  do  not 
understand  that  any  change  was  to  be  made  with  the  con- 
tractor for  the  payment  of  the  furnaces.  Mr.  Roth,  evi- 
dently, was  not  satisfied  to  have  the  building  heated  with 
stoves,  and  took  this  mode  of  showing  his  dissatisfaction. 
Had  he  lived  he,  no  doubt,  would  have  kept  his  word,  and 
paid  for  the  furnaces,  but  his  promise  to  the  committee 
did  not  relieve  the  church  from  liability. 

2.  The  judgment  shows  that  by  consent  of  the  attorneys 
of  both  parties  the  judge  before  whom  the  trial  took  place 
personally  examined  the  furnaces,  and  allowed  $100  for 
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all  deficiencies  therein^  which  he  considered  a  liberal  allow- 
ance, and  we  must  so  consider  it.  Evidently  the  furnaces 
are  in  a  pretty  good  condition. 

3.  A  furnace  when  placed  in  a  building  becomes  an  ap- 
purtenance to  the  same  and  a  mechanic's  lien  will  attach 
thereto.  It  is  unnecessary  to  cite  authorities  in  support  of 
this  view.  There  is  no  error  in  the  record  and  the  judg- 
ment is  . 

Affirmed, 


The  other  judges  concur. 


State,  ex  bel.  County  of  Seward,  v.  Thos.  H. 

Benton,  Auditor. 

[Filed  January  27,  1892.] 

1.  County  Bonds :  Refunding.    Iq  1877  the  legfslatnre  passed 

''An  act  to  anthorize  the  iasne  of  coanty  bonds  in  certain  caaes. " 
This  provided  for  iasaing  refnnding  bonds  to  replace  bonds  i^ 
sned  to  railroad  companiea  or  any  work  of  internal  iniproTe- 
ment.  This  act  was  carried  into  the  Compiled  Statates  of  1881 
as  sections  11,  12,  and  13,  chapter  45.  In  1883  the  legislature 
passed  an  act  to  anthorize  connties  to  issue  refunding  bonds,  at 
not  to  exceed  six  per  cent  interest,  to  replace  other  bonds  previ- 
onsly  issued  by  the  county  and  then  payable.  BM,  That  the 
act  of  1883  applied  to  all  bonds  preyiously  issued  by  a  county 
and  then  payable. 

2.  Statutes:   Repeal  bt  Implication.    The  act  of  1883  is  a 

complete  act,  covering  the  whole  of  the  matter  embraced  in  the 
act  of  February  19, 1877,  and  repeals  the  first  named  act  by 
implication. 

3.  :  .    In  1885  the  legislature  passed  an  act  amending 

sections  11,  12,  and  13  of  chapter  45  of  the  Compiled  Statutes, 
which  had  been  repealed  by  implication  by  the  act  of  1883. 
Hddy  That  the  amendatory  act  of  1885  was  invalid. 

4.  County  Bonds :  Refunding.    Under  the  act  of  1883,  where  a 
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oonntj  has  iasaed  refanding  bonds  bearing  interesi  at  six  per 
oent,  it  may,  after  sach  bonds  are  payable,  iaaoe  otber  refunding 
bonds  at  a  lower  rate  of  interest,  as  foor  and  one-half  per  oent, 
to  replace  them. 

Original  application  for  mandamiLs. 

Ed,  C,  Biggn  and  Bovyman  A  Smith,  for  relator : 

The  act  of  1877  was  repealed  by  the  act  of  1883,  and 
the  pretended  amendment  thereof  in  1886  is  a  nallity. 
{Knox  County  v.  MoComb,  19  O.  St.,  320;  DuUon  v.  Au- 
rora, 114  111.;  138;  Stingk  v.  Need,  9  Ore.,  62;  Haynes 
V.  Cape  May,  52  N.  J.  L,,  180;  Pennie  v.  Rds,  80  CW., 
266 ;  Maxwell  v.  Stale,  7  S.  Rep.  [Ala.],  824.)  The  bonds 
now  sought  to  be  refunded  are  not  internal  improvement 
bonds,  and  hence  the  act  of  1883  alone  applies.  Section  2 
of  the  act  of  1883  is  not  a  limitation  upon  the  right  to 
issue  refunding  bonds,  but  extends  the  right.  (  Wayman  v. 
Cochrayve,  35  111.,  162;  RxvMiamaker  v.  Oordray,  54  Id., 
303.) 

Oeo.  H.  Hastings,  Attorney  General,  contra. 

Maxwell,  Ch.  J. 

The  plaintiff  complains  of  the  defendant  and  states: 
That  the  plaintiff  is  a  county  of  the  state  of  Nebraska, 
duly  and  legally  incorporated  and  organized  under  the 
laws  of  the  said  state,  and  the  defendant  is  the  duly  and 
legally  elected,  qualified,  and  acting,  auditor  of  public  ac- 
counts of  the  said  state,  and  charged  by  law  with  the  per- 
formauce  of  the  duties  hereinafter  mentioned. 

2.  The  plaintiff  further  states  to  the  court  that  on  and 
prior  to  the  first  day  of  June,  A.  D.  1884,  the  plaintiff 
county  was  indebted  to  sundry  persons  in  the  sum  of 
$104,000,  said  indebtedness  being  evidenced  by  certain 
coupon  bonds  for  the  said  amount  duly  and  l^ally  issued 
by  the  said  county. 
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3.  That  on  the  first  day  of  June,  1884,  the  plaintiff 
county,  by  virtue  of  the  power  conferred  upon  it  by  chap- 
ter 18  of  the  Statutes  of  Nebraska,  to-wit,  the  act  entitled 
"An  act  to  authorize  counties  to  issue  bonds  for  refunding 
theh:  bonded  indebtedness,  and  provide  for  roistering  and 
certifying  the  same,  and  for  levying  a  tax  to  pay  the  inter- 
est and  principal  thereof,''  which  said  act  was  approved 
and  took  effect  February  28,  1883;  that  under  and  by 
virtue  of  the  power  the  plaintiff  county,  in  the  manner 
therein  provided,  issued  its  refunding  bonds  in  the  sum  of 
$104,000,  said  bonds  being  dated  the  1st  day  of  June, 
1884,  bearing  interest  at  the  rate  of  six  per  cent  per  an- 
num, payable  semi-annually,  and  due  on  or  before  twenty 
years  after  the  date  thereof,  at  the  option  of  the  plaintiff 
county ;  that  the  said  bonds  were  issued  in  strict  accord- 
ance with  the  law  in  such  cases  made  and  provided,  and 
were  duly  and  legally  registered  and  certified  by  the  aud- 
itor of  public  accounts  and  secretary  of  state  of  the  state, 
and  after  being  so  registered,  and  certified  in  the  manner 
provided  by  law,  the  same  were  sold,  and  with  the  pro- 
ceeds derived  from  the  sale  thereof,  the  plaintiff  ^county 
paid  off  the  indebtedness  herein  first  mentioned,  the  bonds 
evidencing  the  same  being  canceled  and  surrendered  up  to 
the  plaintiff  county. 

4.  The  plaintiff  states  that  the  bonds  so  issued  on  the 
1st  day  of  June,  1884,  were  a  legal  and  binding  obligation 
against  the  said  county  of  Seward,  and  constitute  a  valid 
debt  of  the  same. 

5.  The  plaintiff  further  states  that  the  interest  upon  the 
bonds  so  issued  on  the  1st  day  of  June,  1884,  has  all  been 
paid  up  to  and  including  tlie  interest  that  fell  due  on  the 
1st  day  of  June,  1891,  but  that  no  part  of  the  principal 
tliereof  has  been  paid  except  $4,000  thereof,  nor  has  the 
said  county  levied  or  collected  any  taxes  or  assessments 
with  which  to  pay  the  principal  thereof,  except  as  herein- 
before stated. 
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6.  The  plaintiff  further  states  that  prior  to  the  1st  day 
of  May,  1891,  a  contract  was  entered  into  by  and  between 
the  holders  of  the  said  bonds  so  issued  on  the  Ist  day  of 
June^  1884,  and  the  plaintiff  county,  by  the  terms  of 
which  the  said  holders  of  the  said  bonds  agreed  to  accept 
in  substance  and  exchange  for  the  said  bonds  so  issued  on 
the  Ist  day  of  June,  1884,  refunding  bonds  of  the  plaint- 
iff county  in  the  sum  of  |100,000,  said  bonds  to  bear  in- 
terest at  the  rate  of  four  and  one-half  per  cent  per  annum, 
payable  semi-annually,  bearing  date  the  15th  day  of  May, 
1891,  and  due  in  twenty  years  after  the  date  thereof,  or  at 
any  time  the  plaintiff  county  might  elect  after  five  years 
from  date  thereof;  said  substitution  and  exchange  to  be 
made  on  the  basis  of  dollar  for  dollar,  i.  e.,  refunding 
bonds  for  $100,000,  dated  May  16,  1891,  bearing  four  ami 
one-half  per  cent  interest,  and  dated  the  1st  day  of  June, 
1884.  And  this  plaintiff  states  that  it  has  reason  to  be- 
lieve, and  does  believe,  both  parties  to  the  said  contract  are 
willing  to  fully  carry  out  and  execute  the  terms  of  the 
same  as  herein  set  forth. 

7.  The  plaintiff  further  states  that  for  the  purpose  of 
carrying  out  the  terms  and  provisions  of  the  said  contract, 
and  for  the  purpose  of  lawfully  issuing  its  refunding  bonds 
to  be  so  submitted  and  exchanged,  the  county  board  of  the 
said  plaintiff  county,  at  a  regular  session  thereof,  held  on 
the  3d  day  of  March,  1881,  authorised  the  issuance  of  the 
said  bonds  and  adopted  certain  resolutions  relative  thereto, 
a  true  and  certified  copy  of  which  is  hereto  attached, 
marked  ^*  Exhibit  A,''  and  made  a  part  hereof. 

8.  The  plaintiff  states  that  in  pursuance  of  the  said 
aciton  and  resolution  of  the  said  county  board,  and  by  vir- 
tue of  the  power  conferred  upon  the  said  plaintiff  county 
by  that  part  of  chapter  18  of  the  Statutes  of  Nebraska, 
more  fully  described  as  *'  the  act  passed,  approved  and 
which  took  effect  February  28,  1883,  being  "An  act  to 
authorize  counties  to  issue  bonds  for  refunding  their  bonded 
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indebtedness,  and  provide  for  registering  and  certifying  the 
same,  and  for  levying  a  tax  to  pay  the  interest  and  princi- 
pal thereof/^  the  said  county  issued  its  said  bonds  in  the 
sum  of  $100,000,  bearing  date  the  15th  day  of  May, 
1891,  bearing  interest  at  the  rate  of  four  and  one-half  per 
cent  per  annum,  said  bonds  being  numbered  from  1  to  100 
inclusive  and  each  for  the  sum  of  $1,000,  the  same  being 
due  in  twenty  years  from  the  date  thereof,  at  the  option  of 
the  plaintiff  county ;  the  said  bonds  being  executed  in  all 
respects  as  required  by  law  and  in  pursuance  of  the  action 
of  the  county  board  as  herein  set  forth,  a  copy  of  said 
bond,  save  the  signature,  is  hereto  attached,  marked  ''  Ex- 
hibit B,'^  and  made  a  part  hereof. 

The  plaintiff  states  that  after  the  said  bonds  were  au- 
thorized in  the  manner  aforesaid  the  same  were  signed  by 
the  chairman  of  the  county  board  of  the  said  county  in  his 
official  capacity,  and  attested  by  the  county  derk  thereof 
with  his  official  seal,  the  same  were  then  presented  to  the 
defendant,  as  the  auditor  of  public  accounts  for  the  state 
of  Nebraska,  together  with  a  certified  copy  of  the  proceed- 
ings of  the  county  board  relative  thereto,  said  bonds  being 
presented  to  the  defendant  for  r^istration  and  certification 
in  the  manner  provided  by  law,  but  though  tendered  his 
fees  thei'efor  the  said  defendant  failed  and  refused  to  regis- 
ter the  same,  and  still  fails  and  refuses  to  do  so. 

The  plaintiff  therefore  prays  the  court  for  a  writ  of 
mandamus  requiring  the  defendant  to  appear  and  show 
cause  why  the  said  bonds  should  not  be  registered  and 
certified  by  him,  and  that  upon  the  hearing  he  be  required 
to  register  and  certify  to  said  bonds  in  his  official  capacity, 
as  required  by  law,  and  conform  to  such  other  order  as  the 
court  may  deem  just  and  legal,  and  to  which  the  plaintiff 
is  entitled  in  the  premises. 

A  number  of  minor  objections  are  made  by  the  defend- 
ant to  the  petition  which  need  not  be  noticed,  but  we  will 
proceed  at  once  to  the  consideration  of  the  main  question 
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in  the  case,  viz. :  The  authority  of  the  county  board  of 
Seward  county  to  issue  the  bonds  in  question. 

In  1877  an  act  was  passed  by  the  legislature,  entitled 
*'  To  authorize  the  issue  of  county  bonds  in  certain  cases.'' 
This  act  was  as  follows : 

"Section  1.  That  any  county,  precinct,  or  city  in  the 
state  of  Nebraska  which  has  heretofore  voted  and  issued 
bonds  to  aid  in  the  construction  of  any  railroad  or  other 
work  of  internal  improvement,  and  which  bonds,  or  any 
part  thereof,  still  remain  unpaid,  and  remain  and  are  a 
legal  liability  against  such  county,  and  bearing  interest  at 
ten  per  centum  per  annum,  is  hereby  authorized  to  issae 
coupon  bonds  at  a  rate  of  interest  not  exceeding  eight  per 
centum  per  annum,  to  be  substituted  in  place  of,  and  ex- 
changed for,  such  bonds  heretofore  issued,  whenever  such 
county,  precinct,  or  city  can  effect  such  substitution  and 
exchange,  which  substitution  and  exchange  shall  be  dollar 
for  dollar. 

*^Sec.  2.  The  new  bonds  so  issued  shall  have  recited 
therein  the  object  of  its  issue,  the  whole  of  the  act  under 
which  the  issue  is  made,  stating  the  issue  to  be  in  pursu- 
ance thereof,  and  shall  also  state  the  number,  date,  and 
amount  of  the  bond  or  bonds  for  which  it  is  substituted,  and 
such  new  bond  shall  not  be  delivered  until  the  surrender 
of  the  bond  or  bonds  so  designated. 

"Sea  3.  The  new  bonds  so  issued  shall  not  require  a 
vote  of  the  people  to  authorize  such  issue,  and  they  shall 
be  paid,  and  the  levy  be  made  and  tax  collected  for  their 
payment  in  accordance  with  laws  now  governing  the  said 
bonds  heretofore  issued. 

"Approved  February  19,  A.  D.  1877.'* 

In  1883  the  legislature  passed  "An  act  to  authorize 
counties  to  issue  bonds  for  refunding  their  bonded  indebt- 
edness, and  provide  for  registering  and  certifying  the  same, 
and  for  levying  a  tax  to  pay  the  interest  and  principal 
thereof.''     This  act  is  as  follows: 
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''Section  1.  That  any  county  of  this  state  is  hereby 
authorized  to  issue  its  coupon  bonds  at  a  rate  of  interest 
not  exceeding  six  per  cent  per  annum^  for  the  purpose  of 
refunding  its  bonded  indebtedness^  said  bonds  to  be  sub- 
stituted in  place  of  and  exchanged  for  bonds  heretofore 
issued  whenever  such  county  can  effect  such  substitution 
and  exchange,  which  substituted  bonds  shall  equal  the 
amount  due  for  principal  and  interest  of  such  bonded 
indebtedness,  with  interest  payable  semi-annually,  and  the 
principal  payable  not  exceeding  twenty  years  from  their 
date. 

''Sec.  2.  The  provisions  of  the  foregoing  section  and  of 
this  act  shall  apply  to  and  include  all  bonds  heretofore 
issued  by  any  county  which  have  been  held  and  determined 
to  be  valid  and  binding  in  the  hands  of  bona  Jide  holders 
thereof,  in  any  action  or  actions  thereon,  or  on'any  coupon 
thereof,  by  any  state  or  federal  court  of  competent  juris- 
diction within  this  state,  and  such  bonds  with  the  interest 
thereon  constitute  a  bonded  indebtedness  within  the  mean- 
ing of  this  act. 

"Sec.  3.  That  in  all  cases  where  the  bonds  of  any  county 
are  past  due,  and  in  all  cases  where  counties  have  issued 
bonds  that  were  redeemable  at  the  option  of  the  county 
board  at  a  fixed  time,  and  where  said  time  has  elapsed,  the 
county  board  shall  notify  the  holders  of  such  bonds  to 
present  the  same  for  redemption  or  exchange  and  substitu- 
tion, and  in  case  of  the  refusal  of  such  bondholders  to 
present  the  same  for  redemption  or  exchange  and  substitu- 
tion, at  the  place  where  said  bonds  are  made  payable,  the 
county  shall  not  be  liable  to  pay  interest  on  said  bonds  in 
excess  of  the  rate  provided  for  as  the  interest  of  said 
refunding  bonds,  and  such  interest  shall  commence  with 
the  coupon  next  to  become  due  after  such  notice  has  been 
given. 

"  Sea  4.  That  in  case  an  exchange  of  said  bonds  cannot 
be  effected  the  county  commissioners  are  hereby  authorized 
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to  sell  said  refunding  bonds  from  time  to  time,  at  not  less 
than  their  face  value,  in  such  sums  as  may  be  necessary 
to  create  a  fund  for  the  redemption  of  the  outstanding 
bonds  aforesaid,  and  the  money  realized  from  the  sale  of 
said  refunding  bonds  shall  not  be  expended  or  used  for 
any  other  purpose  than  for  refunding  said  outstanding 
bonds. 

''Sec  6.  It  shall  be  the  duty  of  the  auditor  of  state  to 
register  such  substituted  bonds,  and  of  the  secretary  and 
auditor  of  state  to  certify  the  same,  and  a  tax  to  pay  the 
interest  and  principal  thereof  shall  be  levied  in  the  same 
manner  as  is  now  provided  by  law  or  the  constitution  in 
the  case  of  other  county  bonds. 

''Sec  6.  That  the  county  derk  of  each  county  shall 
certify  under  the  seal  of  the  county  to  the  auditor  the 
number,  amount,  and  description  of  each  bond  canceled 
or  to  be  canceled  and  refunded,  and  the  amount  due 
thereon  for  principal  and  unpaid  interest,  and  thereupon 
the  auditor  is  authorized  to  register  a  similar  amount  of 
refunding  bonds;  but  in  no  case  shall  the  auditor  roister 
any  refunding  bonds  in  excess  of  the  amount  so  certified 
to  him  by  the  county  clerk  as  aforesaid ;  and  that  said 
bonds  shall  be  entitled  to  registration  as  aforesaid  in  the 
order  that  they  are  presented  to  the  auditor. 

"Sec  7.  That  the  registration  provided  for  in  this  act 
shall  apply  to  all  refunding  bonds  already  issued  or  to 
be  issued  in  conformity  to  the  provisions  of  this  act 

"  Sec  8.  That  counties  are  hereby  authorized  to  refund 
their  bonded  indebtedness  as  provided  for  in  this  act,  at 
dollar  for  dollar  of  said  indebtedness,  irrespective  of  the 
fact  that  said  indebtedness  exceeds  ten  per  cent  of  the  pres- 
ent valuation  of  the  property  of  said  county,  and  the  same 
shall  be  registered  as  provided  for  in  this  act;  and  the  re- 
funding bonds  hereby  authorized  may  be  issued  by  tiie 
commissioners  of  the  county  without  submitting  the  prop- 
osition therefor  to  a  vote  of  the  electors.* 
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''Sea  9.  That  whereas  an  emergency  exists,  this  act 
shall  take  effect  from  and  after  its  passage. 

"Approved  February  28,  A.  D.  1883." 

It  will  be  observed  that  this  act  is  complete  in  itself, 
and  is  broader  and  much  more  comprehensive  than  the  act 
of  1877.  It  covers  the  class  of  bouds  authorized  to  be 
issued  by  the  act  of  1877,  and  also  all  other  bonded  in- 
debtedness. 

It  is  claimed  on  behalf  of  the  defendant  ''that  the  pro- 
visions of  section  2  limit  the  rights  of  refunding  to  such 
bonds  as  have  been  held  and  determined  to  be  valid  and 
binding,  in  the  hands  of  bona  fide  holders  in  any  action 
or  actions  thereon,  or  on  any  coupon  thereof,  by  any  state 
or  federal  court  of  competent  jurisdiction  within  this 
state.''  The  language  of  the  second  section,  however, 
clearly  shows  that  such  was  not  the  intention.  In  the  first 
section  the  power  is  given  to  issue  the  coupon  bonds  at  a 
rate  not  exceeding  six  per  cent,  for  the  purpose  of  refund- 
ing its  bonded  indebtedness.  This  includes  all  bonded 
indebtedness,  and  the  second  section  merely  adds  to  this 
such  bonds  whose  validity  has  been  questioned  but  have 
been  held  to  be  valid  by  a  competent  tribunal,  as  in  State 
r.  Alexander,  14  Neb.,  280.  In  the  case  cited  the  federal 
circuit  court  had  sustained  the  bonds,  and  the  attorneys  for 
the  county  then  believed  that  the  federal  supreme  court 
would  sustain  them  also,  and  sought  to  have  the  bonds  re- 
funded. 

The  act  of  1883,  as  we  view  it,  is  a  general  law  and 
applies  to  all  bonded  indebtedness  of  a  county,  and  this 
court  has  no  right  to  inject  words  of  limitation  therein.  In 
effect,  it  is  a  remedial  statute  and  the  ordinary  rules  of 
construction  as  applied  to  such  statutes  are  applicable  to 
this.  Refunding  bonds  can  only  be  issued  to  take  the 
place  of  bonds  duly  issued  by  the  county,  and  section  6  of 
the  act  requires  the  county  clerk,  under  the  seal  of  the 
county,  to  certify  to  the  auditor  "  the  number,  amount,  and 
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description  of  each  bond  canceled  or  to  be  canceled  and 
refunded,  and  the  amount.due  thereon  forprincipal  and  un- 
paid interest.  The  auditor  is  thereupon  authorized  to  ro- 
ister a  similar  amount  of  refunding  bonds/'  but  no  more. 
Section  7  provides  that  the  act  shall  apply  to  all  refunding 
bonds,  and  the  eighth  section  authorizes  the  refunding  of 
bonded  indebtedness,  although  it  may  exceed  ten  per  cent 
of  present  value  of  the  property.  Broader,  or  more  com- 
prehensive language  could  scarcely  be  used,  and  it  was 
evidently  the  intention  to  cover  all  cases  of  bonded  indebt- 
edness. As  the  act  of  1883  fully  covers  all  the  matter 
embraced  in  the  act  of  1877,  and  is  much  broader  and 
more  comprehensive  than  that  act,  it  repeals  it  by  implica- 
tion. The  provisions  of  the  act  of  1877  were  incorporated 
into  the  Compiled  Statutes  of  1881  as  sections  ll,  12,  and 
13  of  chapter  46,  which,  as  we  have  seen,  were  repealed 
by  implication  by  the  act  of  1883. 

In  1 885  the  legislature  passed  ''An  act  to  amend  sec- 
tions 11,  12,  and  13  of  chapter  46  of  Compiled  Statutes  of 
1881,  entitled  'Internal  improvements,'  and  to  repeal  said 
sections.  This  act  authorizes  any  county  or  city  which 
has  heretofore  issued  bonds  to  aid  in  the  construction  of 
any  railroad  or  other  work  of  internal  improvement  which 
is  a  legal  liability  against  the  county,  precinct,  or  city,  and 
bearing  interest  at  a  greater  rate  than  seven  per  cent,  to 
issue  bonds  in  exchange  for  the  same,  bearing  interest  at  a 
rate  not  to  exceed  seven  per  cent.  This  act  requires  four 
weekly  publications  to  be  made  before  issuing  the  refund- 
ing bonds.  The  objection  to  this  act  is  that  it  is  based 
upon  and  proposes  to  amend  an  act  which  had  previously 
been  superseded  by  the  act  of  1883.  In  speaking  of  repeals 
by  implication,  Judge  Sutherland,  in  his  recent  valuable 
work  on  Statutory  Construction,  sec.  140,  says:  "Repeal- 
ing effect  of  affirmative  statutes  conferring  power  and 
regulating  its  exercise.  In  organizing  the  powers  of  gov- 
ernment there  is  a  definite  and  precise  scheme  or  plan,  and 
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a  unity  and  siogleness  of  meaos  employed  to  carry  it  into 
effect  There  is  but  one  chief  magistrate,  one  legislature, 
one  judiciary.  There  is  but  one  revenue  system,  one  po- 
lice system.  Public  duties  are  defined  and  imposed  on 
officers  designated  with  certainty,  without  duplications  or 
confusion,  except  by  inadvertence.  The  exercise  of  power 
by  one  over  another  must  be  authorized  by  law ;  its  pos- 
session and  scope  will  be  such  as  is  granted ;  when  granted^ 
if  the  mode  of  its  exercise  be  also  prescribed,  it  must  be 
followed.  In  the  grants,  and  in  the  regulation  of  the 
mode  of  exercise,  there  is  an  implied  negative,  an  implica- 
tion that  no  other  than  the  expressly  granted  power  passes 
by  the  grant;  that  it  is  to  be  exercised  only  in  the  pre- 
scribed mode.''  It  is  true  repeals  by  implication  are  not 
favored,  but  where  there  is  a  complete  act  covering  the 
whole  subject,  as  in  that  of  1883,  it  was  clearly  intended 
by  the  l^islature  t6  be  exclusive  to  repeal  the  act  above 
referred  to,  of  1877,  as  sections  11,  12,  and  13  of  the 
Compiled  Statutes  of  1881.  These  sections,  therefore, 
were  not  in  force  when  it  was  sought  to  amend  them  by 
the  act  of  1885.  The  general  rule  in  such  case  is  that 
the  amendatory  act  is  void,  having  nothing  to  rest  upon. 
The  act  of  1883,  therefore,  is  still  in  full  force. 

It  appears  that  the  present  holder  of  the  bonds  of  Sew- 
ard county  is  willing  to  accept  a  lower  rate  of  interest 
than  the  sum  now  being  paid.  The  county  board  has 
taken  the  necessary  steps  to  refund  such  bonds,  and  thus 
enable  the  county  to  have  the  lower  rate  of  interest.  This 
was  clearly  within  the  power  of  such  board,  and  upon  the 
presentation  of  the  proper  certificate  from  the  county  clerk 
of  Seward  county  to  the  auditor  showing  that  the  refund- 
ing bonds  presented  to  him  are  valid,  it  is  his  duty  to  cer- 
tify the  same.     It  follows  that  a  peremptory  writ  will  be 


Ibstted  as  prayed. 


The  other  judges  concur. 
66 
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State,  ex  rel.  Gage  Co.,  v.  Thos.  H.  Benton. 

[Filed  Januabt  27, 1892.] 

Ck>unty  Bonds:  Refunding.  Coniity  bonds  isaaed  to  aid  in  the 
oonstrnction  of  works  of  internal  improyement  can  be  refunded 
only  under  the  provisions  of  the  act  of  February  28, 1883^  en- 
titled *'An  act  to  authorize  eounties  to  iasne  bonds  for  refunding 
their  bonded  indebtedness,  and  providing  for  registering  and 
certifying  the  same,  and  for  levying  a  tax  to  pay  the  interest 
and  principal  thereof. " 

Original  application  for  mandamua, 

Charles  0.  Bates^  for  relator. 

Geo,  H.  Hddinga,  Attorney  Oeneral,  eonirc^ 

NORVAL,  J.       • 

This  is  an  original  application  to  this  court  for  a  per- 
emptory writ  of  mandamus  to  compel  the  respondent,  as 
auditor  of  public  accounts,  to  roister  certain  refunding 
bonds  issued  by  Grage  county.  There  is  no  controversy 
upon  the  facts. 

On  the  Ist  day  of  July,  1871,  the  county  of  Grage  duly 
issued  its  bonds  to  the  amount  of  $50,000,  bearing  eight 
per  cent  interest  per  annum,  payable  semi-annually,  due 
in  twenty  years  from  date,  to  aid  in  the  construction  of 
the  Omaha  &  Southwestern  railroad. 

On  the  9th  day  of  June,  1891,  the  county  board  of  said 
county  adopted  a  resolution  to  refund  said  bonds  by  the 
issue  of  the  coupon  bonds  of  said  county  to  the  amount  of 
$50,000,  to  be  dated  July  1,  1891,  due  in  twenty  years 
from  their  date,  at  five  ])er  cent  interest,  payable  semi- 
annually, and  instructed  the  chairman  of  the  board  and  the 
county  clerk  to  execute  and  issue  said  bonds  and  to  present 
the  same  to  the  auditor  for  registration.     Pursuant  to  said 


i 
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resolution  said  bonds  were  issued  and  presented  to  the  re- 
spondent for  registration,  who  refused  to  register  the  same. 
Tliese  refunding  bonds  were  issued  under  the  provisions 
of  an  act  of  the  legislature  of  this  state,  entitled  ''An  act 
to  authorize  counties  to  issue  bonds  for  refunding  their 
bonded  inebtedness,  and  providing  for  registering  and  cer- 
tifying the  same,  and  for  levying  a  tax  to  pay  the  interest 
and  principal  thereof,"  approved  February  28, 1883.  Each 
bond  recites  on  its  face  that  it ''  is  issued  for  the  purpose 
of  refunding  one  series  of  bonds  heretofore  issued  by 
the  said  county  of  Gage,  and  dated  the  1st  day  of  July, 
A.  D.  1871,  for  the  sum  of  $50,000  and  accrued  and  un- 
paid interest,  issued  to  the  Omaha  &  Southwestern  Rail- 
road Company,  to  aid  in  the  construction  of  said  railroad 
into  said  county,  which  remain  unexchanged  and  unpaid, 
and  payable  twenty  years  from  date  thereof,  with  interest 
at  eight  per  cent  per  annum,  payable  semi-annually/' 

The  respondent  contends,  first,  that  bonds  issued  to  aid 
in  the  construction  of  works  of  internal  improvements 
cannot  be  refunded  under  the  provisions  of  the  act  of  1883 
above  referred  to ;  second,  the  act  is  limited  in  its  scope,  by 
the  second  section  thereof,  ^to  bonds  which  have  been  held 
and  determined  to  be  valid  obligations  in  the  hands  of 
bona  fide  holders  by  a  court  of  competent  jurisdiction  in 
an  action  thereon,  or  on  some  coupon  thereof;  third,  in- 
ternal improvement  bonds  can  be  refunded  only  under  the 
provisions  of  chapter  69  of  the  Session  Laws  of  1886. 

The  same  propositions  were  fully  considered  in  the 
opinioif  in  the  case  of  State,  ex  rel.  Seward  County,  v.  Ben- 
ton, filed  herewith,  ante,  p.  823,  and  were  decided  ad- 
versely to  the  contention  of  the  respondent.  Following 
that  decision,  the  bonds  in  the  case  at  bar  are  entitled  to 
registration.    A  peremptory  writ  is 

Allowed. 


The  other  judges  concur. 
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State,  ex  rel.  Gage  Co.,  v.  Thos.  H.  Benton. 

[Filed  Januabt  27, 1892.] 

County  Bonds:  Refunding.  County  bonds  issued  to  aid  in  the 
construction  of  works  of  internal  improYcment  can  be  refunded 
only  under  the  provisions  of  the  act  of  February  28, 1883,  en- 
titled **  An  act  to  authorise  counties  to  issue  bonds  for  refunding 
their  bonded  indebtedness,  and  providing  for  registering  and 
certifying  the  same,  and  for  levying  a  tax  to  pay  the  interest 
and  principal  thereof." 

Original  application  for  mandamua* 

Charles  0.  BateSf  for  relator. 

Oeo.  H,  Hastings,  Attorney  Otneral,  eKynJtra* 

NORVAL,  J.       ♦ 

This  is  an  original  application  to  this  court  for  a  per- 
emptory writ  of  mandamus  to  compel  the  respondent^  as 
auditor  of  public  accounts,  to  roister  certain  refunding 
bonds  issued  by  Grage  county.  There  is  no  controversy 
upon  the  facts. 

On  the  1st  day  of  July,  1871,  the  county  of  Gage  duly 
issued  its  bonds  to  the  amount  of  $50,000,  bearing  eight 
per  cent  interest  per  annum,  payable  semi-annually,  due 
in  twenty  years  from  date,  to  aid  in  the  construction  of 
the  Omaha  &  Southwestern  railroad. 

On  the  9th  day  of  June,  1891,  the  county  board  of  said 
county  adopted  a  resolution  to  refund  said  bonds  by  the 
issue  of  the  coupon  bonds  of  said  county  to  the  amount  of 
$50,000,  to  be  dated  July  1,  1891,  due  in  twenty  years 
from  their  date,  at  five  ])er  cent  interest,  payable  semi- 
annually, and  instructed  the  chairman  of  the  board  and  the 
county  clerk  to  execute  and  issue  said  bonds  and  to  present 
the  same  to  the  auditor  for  registration.     Pursuant  to  said 
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resolution  said  bonds  were  issued  and  presented  to  the  re- 
spondent for  registration,  who  refused  to  register  the  same. 
Tliese  refunding  bonds  were  issued  under  the  provisions 
of  an  act  of  the  legislature  of  this  state,  entitled  ''An  act 
to  authorize  counties  to  issue  bonds  for  refunding  their 
bonded  inebtedness,  and  providing  for  registering  and  cer- 
tifying the  same,  and  for  levying  a  tax  to  pay  the  interest 
and  principal  thereof,"  approved  February  28, 1883.  Each 
bond  recites  on  its  face  that  it  'Ms  issued  for  the  purpose 
of  refunding  one  series  of  bonds  heretofore  issued  by 
the  said  county  of  Gage,  and  dated  the  1st  day  of  July, 
A.  D.  1871,  for  the  sum  of  $50,000  and  accrued  and  un- 
paid interest,  issued  to  the  Omaha  &  Southwestern  Rail- 
road Company,  to  aid  in  the  construction  of  said  railroad 
into  said  county,  which  remain  unexchanged  and  unpaid, 
and  payable  twenty  years  from  date  thereof,  with  interest 
at  eight  per  cent  per  annum,  payable  semi-annually/' 

The  respondent  contends,  first,  that  bonds  issued  to  aid 
in  the  construction  of  works  of  internal  improvements 
cannot  be  refunded  under  the  provisions  of  the  act  of  1883 
above  referred  to;  second,  the  act  is  limited  in  its  scope,  by 
the  second  section  thereof,  ^to  bonds  which  have  been  held 
and  determined  to  be  valid  obligations  in  the  hands  of 
bona  fide  holders  by  a  court  of  competent  jurisdiction  in 
an  action  thereon,  or  on  some  coupon  thereof;  third,  in- 
ternal improvement  bonds  can  be  refunded  only  under  the 
provisions  of  chapter  59  of  the  Session  Laws  of  1885. 

The  same  propositions  were  fully  considered  in  the 
opinioif  in  the  case  of  State,  ex  rel.  Seward  County,  v.  Ben- 
ton,  filed  herewith,  arde^  p.  823,  and  were  decided  ad- 
versely to  the  contention  of  the  respondent.  Following 
that  decision,  the  bonds  in  the  case  at  bar  are  entitled  to 
registration.    A  peremptory  writ  is 

Allowed. 
The  other  judges  concur. 
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Hayward  Bro6.  y.  Frank  J.  Ramge. 

[Filed  Januabt  27,  1892l] 

1.  Landlord  and  Tenant:  Uai  of  Pbkmisbl    AtonantbaBiio 

right  to  devote  the  demised  premiaee  to  ft  bneineflB  prohibited 
by  the  leaee,  without  the  ooDMnt  of  the  owner. 

2.  :  Eviction.     When  a  tenant  is  deprived  of  the  use  and 

enjoyment  of  the  property  by  the  acts  of  the  landlord,  the  ob- 
ligpition  to  pay  rent  ceased.  To  have  that  effect,  the  acts  of  the 
lessor  in  interference  with  the  lessee's  possession  most  clearly 
show  that  it  was  the  intention  of  the  lessor  that  the  leasee 
should  no  longer  continue  to  hold  the  premiaes.  A  mere  tr«a- 
pass  by  the  landlord,  without  any  intention  of  depriving  the 
tenant  of  the  enjoyment  of  the  premises,  will  not  constitute  an 
eyiotion. 

Error  to  the  district  court  for  Doaglas  county.  Tried 
below  before  Doane^  J. 

/mioo  AdamSf  for  plaintiffs  in  error^  cited :  Wood, 
Landlord  and  Tenant,  649,  796,  812;  Gear,  Landlord  and 
Tenant,  sees.  1,  87,  88,  89,  91,  98,  128,  915,  926;  Wood- 
falls,  Landlord  and  Tenant,  310;  HaU  v.  Goidd,  13  N. 
Y.,  127;  Linden  v.  Hepburn,  6  How.  Pn  [N.  Y.],  188; 
Mutzm  V.  Lewis,  5  Adolf.  &  El.  [Eng.],  277  * ;  Cooley, 
Torte,  326 ;  Home  Life  Ina.  Co.  v.  Shennan,  46  N.  Y., 
370. 

Parke  Godwin,  contra,  cited:  Wood,  Landlord  and 
Tenant  [2d  Ed.],  sees.  511,  846;  page  844;  Ladd  v.  Smith, 
6  Ore.,  316;  Thomae  v.  Nelson,  69  N.  Y.,  119;  Ibwnsend 
V.  Albera,  3  E.  Smith  [N.  Y.],  560;  Prentiea  v.  Wame, 
10  Mo.,  602;  Bloomer  v.  Merrill,  1  Daly  [N.  Y.],  485; 
Morris  o.  Tilson,  81  111.,  607 ;  EUioU  v.  Aiken,  46  N.  H., 
30;  Fuller  V.  Ruby,  10  Gray  [Mass.],  285. 
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NOBVAL,  J. 

This  is  aD  action  to  recover  rent  brought  bj  Frank  J. 
Bamge.  There  was  a  trial  in  the  court  below  upon  an 
agreed  statement  of  facts,  with  judgment  against  Hayward 
Bros.,  the  defendants,  for  $680.91,  to  reverse  which  they 
bring  error.     The  stipulation  of  facts  is  as  follows: 

<'On  the  26th  day  of  March,  1887,  plaintiff  leased  in 
writing  to  the  defendants  room  407  and  basement  there- 
under on  the  ground  floor  of  the  store  and  office  building 
known  as  the  Ramge  Block,  on  the  southeast  corner  of 
Fifteenth  and  Harney  streets,  Omaha,  Nebraska,  for  a 
term  of  three  years  from  the  date  when  the  lessee  should 
enter  into  possession  of  said  premises,  at  the  rental  rate  of 
$100  per  month,  payable  monthly  in  advance,  which  said 
lease  is  hereto  annexed  and  made  part  hereof. 

'^  2.  Defendants  entered  into  possession  of  said  premises 
on  the  15th  day  of  July,  1887,  with  a  boot  and  shoe 
business  in  accordance  with  the  terms  of  said  lease,  which 
said  business  they  continued  to  carry  on  therein  until  the 
1st  day  of  November,  1888,  on  which  day,  without 
plaintiff's  consent,  defendants  vacated  said  premises,  and 
removed  their  stock  of  goods  therefrom  to  their  present 
boot  and  shoe  store  on  Douglas  street  in  said  city. 

''3.  That  during  the  months  of  November  and  Decem- 
ber, 1888,  said  premises  were  unoccupied,  but  defendants 
continued  to  pay  the  rent  therefor  up  to  the  1st  day  of 
January,  1889,  under  and  in  accordance  with  the  terms  of 
said  lease. 

'<4.  That  on  the  30th  day  of  December,  1888,  defend- 
ants unloaded  upon  the  sidewalk  in  front  of  said  premises 
a  load  of  baled  hay,  without  the  knowledge  or  consent  of 
plaintiff,  and  proceeded  to  put  said  hay  into  said  store-room 
for  the  purpose  of  using  said  store  for  a  hay  and  feed  store. 
That  thereupon  plaintiff,  as  soon  as  he  discovered  defend- 
ants' movements  in  that  behalf,  stationed  himself  in  the 
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door  of  said  store-room  and  forbade  defendants  putting  said 
hay  into  said  store-room  for  such  purpose^  for  the  reason 
that  the  use  of  said  room  for  such  purpose  was  a  violation 
of  the  terms  of  said  lease. 

'^6.  That  defendants  insisted  then  and  there  upon  using 
said  premises  for  the  purpose  of  carrying  on  a  hay  and 
feed  business  therein,  but  plaintiff  then  and  there  denied 
the  right  of  defendants  to  use  said  premises  for  such  pur- 
poses, and  refused  to  permit  defendants  to  enter  said  prem- 
ises for  the  purpose  of  putting  in  a  stock  of  goods  in  said 
hay  and  feed  business,  and  that  plaintiff  ordered  defendants 
to  remove  the  hay  they  had  put  in  said  room  before  plaintiff 
discovered  same,  and  upon  their  refusal  to  do  so,  removed 
the  hay  himself  from  said  store-room  out  upon  Uie  side- 
walk, from  which  last  place  defendants  hauled  the  same 
away;  that  thereupon  defendants  vacated  said  premises  and 
left  the  keys  in  the  door,  and  have  never  since  occupied 
said  premises. 

^'6.  That  on  the  next  morning  plaintiff  sent  said  keys  to 
defendants  with  a  letter,  a  copy  of  which  is  hereto  attached ; 
but  defendants  returned  said  keys  to  plaintiff  with  a  message 
that  they  no  longer  considered  themselves  tenants  of  said 
premises,  and  have  ever  since  refused  to  recognise  said 
tenancy. 

''7.  That  immediately  thereupon  plaintiff  informed  de- 
fendants in  writing,  copy  of  which  is  hereto  attached,  that 
he,  plaintiff,  would  lease  said  premises  to  the  credit  and 
upon  the  account  of  the  defendants,  for  the  best  rental 
he  could  secure,  but  that  he  would  hold  defendants  liable 
to  him  for  the  difference  between  such  rental  as  he  might 
obtain  and  the  amount  agreed  to  be  paid  by  defendants 
under  said  lease. 

^'  8.  That  subsequently  plaintiff  leased  said  premises  on 
account  of  and  to  the  credit  of  defendants  and  gave  them 
due  notice  thereof  in  writing  (copy  hereto  attached)  upon 
as  favorable  terms  as  the  market  afforded,  and  gave  do- 


' 
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fendaots  due  credit  with  all  the  rents  thus  received ;  and 
that  the  difference  between  the  rental  thus  received  by  the 
plaintiff  and  the  amount  agreed  to  be  paid  by  defendants 
according  to  the  terms  of  said  lease  for  said  term  of  three 
years  is  the  sum  of  $680.91,  for  which  sum,  if  the  court 
finds  defendants  liable  under  these  facts,  judgment  shall  be 
entered  in  favor  of  plaintiff  and  against  defendants/' 

It  is  claimed  by  the  plaintiffs  in  error  that  the  acts  of 
the  landlord  mentioned  in  the  stipulation  constituted  in 
law  an  eviction,  and  therefore  they  are  released  from  the 
payment  of  rent.  It  must  be  conceded  that  where  a  ten- 
ant is  evicted  from  demised  premises  by  his  landlord  he 
is  not  bound  to  pay  any  rent  accruing  during  such  evic- 
tion.    Such  undoubtedly  is  the  rule. 

In  determining  whether  the  acts  of  the  defendant  in 
error  terminated  the  lease  it  is  important  to  bear  in  mind 
the  terms  of  the  lease  and  the  purposes  to  which  the  prem- 
ises were  about  to  be  devoted  at  the  time  of  the  alleged 
eviction.  The  written  lease  contained  a  provision  to  the 
effect  that  the  lessees  should  not  use  the  premises  for  any 
other  purpose  than  a  boot  and  shoe  store,  and  that,  upon 
the  breach  of  any  condition  of  the  lease  on  the  part  of 
Hayward  Brothers,  the  lessor,  at  his  option,  was  author- 
ized to  declare  the  lease  at  an  end,  retake  possession  of  the 
premises,  and  remove  all  persons  therefrom.  According  to 
the  stipulation  of  the  parties,  the  defendants  below  occu- 
pied the  premises  for  a  time  as  a  boot  and  shoe  store,  and 
then  removed  their  stock  therefrom,  leaving  the  room 
vacant  for  two  months,  at  the  expiration  of  which  time 
the  tenants,  in  violation  of  the  lease,  commenced  putting 
into  the  building  a  quantity  of  baled  hay,  preparatory  to 
using  the  premises  as  a  hay  and  feed  store.  Thereupon 
the  defendant  in  error  objected  to  the  use  of  the  building 
for  such  business,  and  ordered  the  plaintiffs  in  error  to 
remove  from  the  room  the  hay  that  had  already  been 
stored,  and  upon  their  refusal  so  to  do,  Mr.  Ramge  re- 
moved the  same  from  the  building  to  the  sidewalk. 
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The  plaintiffs  in  error  had  no  right  to  devote  the  build- 
ing to  a  use  different  from  that  stipulated  in  the  lease, 
without  the  consent  of  the  owner.  A  landlord  may  hy 
contract  lawfully  restrict  his  tenant's  use  of  the  property, 
and,  in  case  of  such  agreement,  if  the  latter  use  the  de- 
mised premises  for  a  purpose  prohibited  by  the  lease,  it  is 
a  breach  of  the  agreement  for  which  the  law  affords  relief. 
{Steward  t.  Winters,  4  Sanf.  Ch.  [N.  Y.],  628;  Dodge  v. 
Lambert,  2  Bosw.  [N.  Y.],  570 ;  Brouwer  v.  Jones,  23 
Barb.  [N.  Y.],  163;  Dc  Forest  v.  Byrne,  1  Hilton  [N.  Y.], 
43.) 

The  defendant  in  error  had  a  perfect  right  to  refuse  his 
assent  to  the  carrying  on  the  hay  and  feed  business  in  his 
building,  and  his  objecting  to  the  tenant's  so  using  and 
occupying  the  same  was  not  such  an  interference  by  tlie 
landlord  as  amounted  in  law  to  a  termination  of  the  lease, 
nor  did  it  release  the  tenants  from  liability  for  rent ;  nor 
did  the  removal  of  the  hay  from  the  building  by  the  land- 
lord, under  the  circumstances,  constitute  an  eviction.  It 
was  not  done  with  the  intention  of  depriving  the  tenants 
from  the  use  and  enjoyment  of  the  premises  for  the  pur- 
poses for  which  they  were  leased,  but  only  to  prevent  their 
being  devoted  to  a  business  not  contemplated  by  the  parties. 
At  most,  the  removal  of  the  hay  from  the  building  was  a 
mere  trespass,  which  did  not  amount  to  an  eviction  of  the 
lessees.  To  terminate  a  lease  by  a  landlord  his  acts  must 
amount  to  such  an  interference  with  tenant's  possession  as 
to  clearly  indicate  an  intention  on  his  part  that  the  tenant 
shall  not  longer  continue  to  hold  the  premises.  (Lound>ery 
V.  Snyder,  31  N.  Y.,  614;  Edgertm  v.  Page,  20  Id.,  281 ; 
Hayner  v.  Smitli,  63  111.,  430 ;  Morris  v.  IWson,  81  Id., 
607;  Lynch  v.  Baldwin,  69  Id.,  210;  BartkU  v.  Farring- 
ion,  120  Mass.,  284;  Cashing  v.  Adams,  18  Pick.,  110; 
Mirick  v,  Hoppin,  118  Mass.,  582.) 

Although  the  defendant  in  error  had  the  right  to  ter- 
minate the  lease  for  the  breach  of  its  conditions  by  the 
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tenant,  jet  he  failed  to  avail  himself  of  the  option,  but 
chose  to  consider  the  agreement  in  force. 

The  plaintiffs  in  error,  without  legal  cause,  voluntarily 
abandoned  the  premises  and  left  the  key  in  the  door,  and 
on  the  following  morning  Mr.  Bamge  sent  the  key  to  the 
tenants,  which  they  declined  to  accept.  The  plaintiff  did 
right  in  leasing  the  premises  for  and  on  account  of  the 
defendants,  having  previously  notified  them  of  his  purpose 
so  to  do.  The  reletting  of  the  building,  in  view  of  the 
facta  disclosed  by  the  record,  does  not  establish  a  surrender 
of  the  property,  and  the  defendants  are  liable  for  the  dif- 
ference between  the  rent  thus  received  and  the  amount  of 
the  rent  reserved  by  the  lease.  (Allen  v.  SaunderSj  6  Neb., 
436;  Wood,  Landlord  &  Tenant,  847 ;  Bloomer  v.  Merrill, 
1  Daly,  485.)    The  judgment  is 

Affiamed. 


The  other  judges  concur. 


DwiGHT  E.  Johnson  v.  Chas.  L.  Blazer  et  al. 

[Filed  Januaby  27,1892.] 

Beview :  Evidence  ezamined,  aod  foand  to  saataiD  the  decree  of 
the  court  below  foreclosing  a  mechanic's  lien  on  the  real  estate 
in  controversy. 

Appeal  from  the  district  court  for  Douglas  county. 
Heard  below  before  Wakeley,  J. 

Montgomery  &  Montgomery,  for  plaintiff  in  error, 

John  P.  Dams,  for  appellee  Blazer. 

Fawcett  &  Sturdevant,  for  appellee  Johnson. 
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NORVAL,  J. 

This  action  was  commenoed  in  the  ooart  below  by 
Dwight  E.  Johnson  to  have  declared  forfeited  a  written 
contract  entered  into  between  himself  and  the  defendant 
Charles  E.  Blazer,  whereby  the  plaintiff  had  agreed  to 
convey  to  Blazer,  upon  his  making  certain  payments,  the 
west  forty  feet  of  the  north  one-half  of  lot  6,  in  block  5, 
in  Orchard  Hill  addition  to  the  city  of  Omaha*  To  the 
action  John  A.  Wakefield,  who  claimed  a  mechanic's  lien 
on  the  property,  was  made  a  defendant  Wakefield  in 
his  cross-petition  claims  a  mechanic's  lien  in  the  sum  of 
$633.21  and  interest  thereon,  on  account  of  materials  fur- 
nished by  him  to  said  Blazer  for  the  construction  of  a 
house  upon  the  lot  in  controversy.  The  answer  of  Johnson 
and  Blazer  to  the  cross-petition  deny  that  the  materials 
described  in  Wakefield's  claim  for  lien  were  furnished  for 
or  used  in  the  erection  of  the  building  upon  said  lot,  and 
aver  that  the  account  of  said  Wakefield  i^inst  Blazer  has 
been  paid  in  full. 

The  district  court  found  that  Wakefield  had  furnished 
Blazer,  to  be  used  in  the  construction  of  a  building  on  said 
lot,  materials  to  the  amount  of  $633.21 ;  that  Blazer  had 
paid  thereon  the  sum  of  $615.71,  and  that  there  was  due 
Wakefield  upon  his  account  the  sum  of  $17.50,  for  which 
amount  he  was  given  a  lien  upon  the  premises.  Wakefield 
appeals. 

It  is  contended  by  appellant  that  under  the  evidence  he 
was  entitled  to  a  lien  for  the  full  amount  of  his  claim;  that 
the  value  of  the  materials  furnished  by  Wakefield  to  Blazer, 
after  deducting  those  returned,  was  $633.21,  is  fully  proven. 
The  controversy  in  this  court  is  over  the  credit  of  $615.71 
allowed  Blazer  by  the  trial  court. 

It  is  established  by  the  undisputed  testimony  that  at  the 
time  of  the  purchase  of  the  materials,  for  which  appellant 
claims  a  lien.  Blazer  was  indebted  to  him  on  two  promis- ' 
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sorj  notes  amounting  to  $800  or  (900^  which  indebtedness 
was  secured  by  a  land  contract  on  a  lot  in  one  of  the  addi- 
tions to  Omaha.  In  the  summer  of  1888,  Wakefield  was 
a  wholesale  and  retail  lumber  dealer  in  Omaha,  and  Blazer 
was  running  a  saw  mill  in  Missouri  and  shipping  to  and 
selling  in  Omaha  lumber  in  car  load  lots.  Some  time  dur- 
ing the  month  of  August  of  that  year  Blazer  entered  into 
a  contract  with  Wakefield,  by  which  the  latter  agreed  to 
furnish  the  former  the  materials  for  the  construction  of  a 
dwelling  on  the  lot  above  referred  to,  which  materials  were 
subsequently  delivered  to  Blazer  as  agreed. 

There  is  in  the  bill  of  exceptions  testimony  tending  to 
show  that  as  a  part  of  the  same  contract  Blazer  agreed  to 
ship  to  Wakefield  some  cars  of  lumber,  for  which  appel- 
lant promised  to  pay  one-half  in  cash  and  was  to  give 
Blazer  credit  for  the  other  half  upon  the  lumber  which 
Wakefield  was  to  furnish  Blazer  for  the  construction  of  the 
house  in  Omaha.  Appellant  contends  the  agreement  was 
that  one-half  of  the  value  of  the  lumber  to  be  shipped  to 
him  by  Blazer  was  to  be  credited  upon  the  indebtedness  of 
Blazer  to  Wakefield,  evidenced  by  the  notes  mentioned 
above.  The  uncontradicted  testimony  shows  that  soon 
after  the  agreement  was  made.  Blazer  shipped  to  Wake- 
field five  cars  of  lumber,  which  were  received  by  him. 
This  lumber  was  of  the  value  of  $665.71,  and  appellant 
has  paid  Blazer  thereon  (50,  and  no  more,  and  claims  the 
balance  should  be  credited  upon  the  notes  which  he  held 
against  Blazer,  and  not  upon  the  account  for  which  he 
claims  a  lien. 

Charles  W.  Blazer  testified  that  the  agreement  was  that 
one-half  of  the  price  of  the  lumber  to  be  shipped  by  him 
to  Wakefield  was  to  be  applied  toward  the  payment  of  the 
materials  which  appellant  was  to  furnish  for  the  erection  of 
Blazer's  building.  His  testimony  is  corroborated  by  the 
witness  J.  A.  Walker. 

While  the  appellant,  when  first  interrogated  upon  the 
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subject  of  the  agreement,  testified  that  it  was  agreed  that 
one-half  of  the  price  of  the  lumber  Blazer  was  to  ship  was 
to  be  applied  on  his  indebtedness,  he  afterwards  testified  he 
did  not  know  whether  he  was  to  credit  it  on  the  account 
or  on  the  indebtedness.  It  further  appears  that  the  appel- 
lant, on  his  books,  charged  Blazer  with  the  lumber  fur- 
nished for  the  building,  and  on  the  same  account  credited 
Blazer  with  the  price  of  the  five  cars  of  lumber.  On  Sep- 
tember 25,  after  most  of  the  cars  of  lumber  had  been  re- 
ceived. Blazer  gave  Wakefield  a  new  note  and  took  up  the 
old  one.  No  credit  was  given  for  the  lumber  previously 
received  by  Wakefield,  but  the  renewal  note  was  given  for 
the  full  amount  of  the  one  taken  up. 

After  a  careful  reading  of  the  testimony  in  the  bill  of 
exceptions  we  are  convinced  that  Blazer  was  entitled  to  a 
credit  upon  the  account  sued  on  for  the  value  of  these  five 
cars  of  lumber,  less  the  $50,  which  Wakefield  had  paid. 

The  findings  of  the  district  court  are  sustained  by  the 
evidence,  and  the  judgment  is 

Affirmed. 


The  other  judges  concur. 


RuFUS  H.  Jordan  v.  John  Kraft. 

[FiLKD  Januaby  97, 1892.] 

Party  Walla:  Convktanck  by  Lot  Owkkb  Subjbot  to.  J.  and 
K.,  who  owned  adjoining  lots,  entered  into  a  written  oontract 
for  the  erection  of  a  party  wall  on  the  line  dividing  the  same, 
by  the  terms  of  which  J.  was  to  fhmish  the  labor  and  materials 
and  oonstmct  the  wall  and  K.  was  to  pay  him,  within  a  specified 
time  after  its  completion,  one-half  the  oost  of  sixty  leet  thereof 
and  also  to  pay  one-half  the  Talae  of  so  mach  of  the  remaining 
portion  as  he  should  nse  as  a  partition  wall  within  thirty  days 
after  he  shoald  use  the  same.   E.  paid  his  share  of  the  sixty  feet 


Vol.  33]         JANUARY  TERM,  1892.  845 


Jordan  t.  Kraft. 


and  ftiterwards,  bat  before  nsiDg  the  partition  wall,  he  sold  his 
lot.  The  pnrchaaer  assumed  in  the  deed  the  party  wall  agree- 
ment and  afterwards  joined  to  and  nsed  100  feet  of  the  party 
wall.  In  an  action  against  K.  to  reooTor  one-half  the  Talne  of 
the  remaining  Uxtij  feet  of  the  party  wall,  it  was  hdd  that  he 
not  liable. 


Error  to  the  district  court  for  Hall  county.  Tried 
below  before  Harrison,  J. 

H.  B.  WUUon,  and  Thompson  Broa.^  for  plaintiff  in  error, 
dted :  People  v,  Oosper,  3  Neb.,  310;  Hamilton  v,  ThraU, 
7  Id.,  219  ;Sch.  Did.  v.  Estea,  13  Id.,  63 ;  Harbaoh  v.  Mil- 
fer,  14  Id.,  13;  Jones  v.  WUherspoon^  78  Am.  Dea  [N. 
Car.],  260;  Smitfi  v.  Jordan,  13  Minn.,  264. 

Thummd  A  PlaU,  oontrcu 

NoRVAIi,  J. 

This  is  an  action  by  Bufus  H.  Jordan  against  John 
Kraft  upon  a  party  wall  agreement  to  recover  one-half  of 
the  cost  of  a  portion  of  a  party  wall  erected  by  the  plaint- 
iff on  the  division  lines  of  their  lots.  There  was  judg- 
ment in  the  court  below  for  the  defendant. 

On  the  20th  day  of  May,  1881,  the  plaintiff  was  the 
owner  of  the  west  one-third  of  lot  2,  in  block  66,  of  the 
city  of  Grand  Islafad,  and  the  defendant  owned  the  center 
one-third  part  of  said  lot.  On  that  day  the  plaintiff  and 
defendant  entered  into  a  written  agreement  for  the  erection 
of  a  party  wall  on  the  line  dividing  their  real  estate,  by 
the  terms  of  which  Jordan  was  to  furnish  all  the  labor 
and  materials  and  at  his  own  cost  and  expense  erect,  dur- 
ing the  year  1881,  a  brick  wall  100  feet  in  length  and  of 
a  specified  thickness  and  height  upon  said  division  line. 
Kraft  agreed  to  pay  Jordan,  within  sixty  days  after  the 
completion  of  the  wall,  one-half  of  the  cost  of  the  north 
sixty  feet  thereof.  The  contract  contained  the  further 
stipulation  that  '^  said  Kraft  also  agrees  to  pay  one-half  of 
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the  actual  cost  of  so  much  of  the  remaining  portion  of 
said  wall  as  he  shall  ever  use  as  a  partition  wall,  within 
thirty  days  after  he  shall  build  upon  and  use  the  same. 
The  value  of  the  last  above  named  portion  of  said  wall  to 
be  fixed  by  the  amount  it  would  cost  at  the  time  he  shall 
so  use  and  build  upon  the  same." 

It  is  admitted  that  the  plaintiff  constructed  the  wall  ac- 
cording to  the  terms  of  the  contract  and  that  the  defendant 
has  paid  his  proportion  of  the  cost  of  the  north  sixty  feet 
of  the  wall.  Prior  to  November  11,  1884,  the  defendant 
had  not  used  any  portion  of  the  party  wall,  and  on  that 
day  he  sold  and  conveyed  the  center  one-third  of  said  lot 
No.  2  to  one  David  F.  Jamison.  The  deed  contained  this 
provision:  ''Said  grantee  assumes  the  agreement  between 
the  line  owners  between  the  said  center  third  and  the  west 
third  of  said  lot" 

This  action  is  to  recover  one-half  of  the  value  of  the 
south  forty  feet  of  the  partition  wall  erected  by  the  plaintiff. 

The  question  presented  for  our  consideration  arises  upon 
the  ruling  of  the  trial  court  in  excluding  from  the  jury 
the  testimony  offered  by  the  plaintiff  tending  to  prove  the 
said  Jamison,  the  defendant's  grantee,  erected  a  building 
in  1885  upon  the  center  third  of  said  lot  and  that  the  same 
was  so  constructed  as  to  use  and  occupy  said  party  walL 

It  is  urged  by  counsel  for  defendant  fliat  the  court  did 
not  err  in  rejecting  the  offered  testimony,  for  the  reason 
that  Kraft  did  not  obligate  himself  to  |)ay  for  the  remain 
ing  portion  of  the  wall  unless  he  used  the  same.  We 
think  the  interpretation  of  the  contract  for  which  the  de- 
fendant contends  should  obtain.  By  the  terms  of  the 
agreement  Kraft  promised  absolutely  to  pay  one-half  tbe 
cost  of  sixty  feet  of  the  wall  within  thirty  days  after  its 
completion.  He  only  agreed  to  pay  a  like  proportion  of 
the  value  of  so  much  of  the  remaining  part  of  the  wall  as 
he  should  use.  If  he  never  joined  to  the  wall  he  was  not 
to  ]»ay.     Clearly  such  is  the  meaning  of   the  language 
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used  by  the  parties.  To  hold  that  the  defendant  is  liable 
because  the  party  wall  was  used  by  his  grantee  would  be  to 
interpolate  words  into  the  instrument  and  make  a  new 
agreement  for  the  parties,  which  the  court  has  no  power  to 
do.  The  contract  is  not  merely  personal,  binding  only  on 
the  parties  to  it,  but  it  attaches  to  and  passed  with  the  lot. 
Jamison  had  the  same  right  to  use  the  wall  as  Mr.  Kraft, 
and  no  more.  It  was  never  contemplated  by  the  parties 
that  Kraft  alone  had  the  right  to  join  to  the  wall,  but 
rather  that  the  owner  of  the  lot,  whoever  he  might  be, 
could  do  so,  on  paying  to  the  owner  of  the  other  lot  the 
UBpaid  portion  of  the  value  of  the  party  wall.  This  bur- 
den Jamison  assumed  in  the  deed  to  him.   The  judgment  is 

Affibmed. 
The  other  judges  concur. 


FiBBT  National  Bank  op  North  Bend  v.  George 

MiLTONBERGER. 

[FmcD  Januaby  27, 1892.] 

1.  Pleading:  Misjoindbb  of  Gausbs:  Cannot  bb  Fibst Ratsbd 

nr  Sufbbmb  Coubt.  This  court  will  not  notioe  an  objection 
to  a  petition  on  the  ground  that  two  canaes  of  action  are  improp- 
erly Joined,  unless  such  objection  was  made  in  the  trial  court. 

2.  Usury:  National  Banks:  Sale  of  Note  by  Payee:  Eyi- 

dbncb.  In  an  action  against  a  national  bank  to  reooTer  double 
the  amount  of  interest  paid  on  a  usurious  contract,  defendant 
contended  that  it  had  sold  and  assigned  the  usurious  note  to 
another  bank  and  that  in  collecting  the  face  of  the  note  from  the 
maker  it  was  acting  merely  as  the  agent  of  the  other  bank. 
HM^  First,  the  defendant  might  eyade  the  penalty  for  usuty  by 
proof  of  a  sale  and  assignment  in  good  ftitb  of  the  usurious 
note;  second,  the  mere  assignment  of  the  note  by  the  defend- 
ant bank  in  such  case  ratses  no  presumption  in  its  own  favor  of 
an  absolute  sale  thereof. 
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3w  :  Paymkntb  Applikd  on  Pbincipal.    In  the  almenoe  of 

an  agreement  or  nnderatanding  to  the  contrary,  pajmenta  on  a 
nanrioos  contract  will  be  applied  on  the  principal  debt  and  not 
on  the  nsnry. 

4.  Error  Without  Pnijudioe.  A  Judgment  will  not  be  roTeraed 
for  errore  whidi  an  examination  of  the  reoord  sbowa  are  not 
pr^odicial  to  the  party  complaining. 

6.  r  Spxcial  FiKDiNoa  Where  special  findings  are  reqneeted 

in  the  form  of  qoeationafor  the  Jury,  bnt  each  qnestions  or  find- 
ings do  not  ooTcr  the  entire  case,  and  the  general  Terdict  may 
stand  although  the  qnestions  may  be  answered  in  the  way  moat 
.  &vorable  to  the  party  offering  them,  it  is  not  error  for  the  court 
to  raftise  to  submit  them  to  the  Jur^. 

Erbob  to  the  district  oourt  for  Dodge  oountj.  Tried 
below  before  Mabshall,  J. 

D.  M.  Strong,  aod  Phelps  A  Babmf  for  plaintiffs  in  error, 
oitedy  as  to  misjoinder :  Bamet  v.  Bank,  98  U.  S.,  555 ; 
NaU.  Bank  v.  Dtaring,  91  Id.,  29 ;  Stafford  v.  Ingersol, 
3  Hill  [N.  Y,],  38;  1  Hilliard,  Torta,  103,  and  cases; 
Alma  V.  Harris,  5  Johns.  [N.  Y.],  175;  Edwards  v.  Da- 
ins,  16  Id.,  281 ;  Clark  v.  Broum,  18  Wend.  [N.  Y.], 
220 ;  Cornell  v.  Turnpike  Co.,  25  Id.,  367 ;  Swift  v.  Dewey, 
20  Neb.,  Ill ;  Com'rs  v.  Bank,  32  O.  St.,  200;  Rex  v.  Rob- 
inson, 2  Burr.  [Eng.],  803. 

Prick,  Dolezal  &  Stinson,  contra,  cited,  as  to  misjoinder: 
King  v.  Farmer,  88  N.  Car.,  22 ;  ScoU  v.  Robars,  67  Mo., 
289 ;  Young  v.  Young,  81  N.  Car.,  91 ;  Lincoln  NatL  Bank 
V.  Davis,  25  Neb.,  381.  As  to  the  application  of  payments : 
Knox  V.  Williams,  24  Neb.,  630 ;  Bank  of  Cadiz  v.  Slen^ 
mons,  34  O.  St.,  142;  Edward  v.  Rumph,  3  8.  W.  Rep. 
[Ark.],  635;  Ddl  v.  Oppenheimer,  9  Neb.,  457, 

Post,  J. 

This  was  an  action  brought  in  the  district  court  of  Dodge 
county  by  defendant  in  error  under  Uie  provisions  of  seo- 
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tions  5197  and  51 9&  Revised  Statutes  of  the  United 
States,  to  recover  double  the  amount  of  usurious  interest 
alleged  to  have  been  paid  by  him  on  account  of  a  loan  from 
plaintiff  in  error  on  the  14th  day  of  November,  1885,  also 
for  the  conversion  of  certain  notes  assigned  and  delivered 
by  him  to  the  plaintiff  in  error  as  collateral  security  for 
the  loan  aforesaid. 

The  first  contention  in  plaintiff's  brief  is  that  the  two 
causes  of  action  cannot  be  joined  under  the  Code,  and  that 
the  district  court  erred  in  overruling  a  demurrer  to  the  pe- 
tition on  that  ground.  A  careful  inspection  of  the  record 
discloses  the  fact  that  no  objection  was  made  to  the  second 
amended  petition  on  that  ground.  It  is  true  a  demurrer 
was  interposed  to  the  original  petition,  which  was  sustained, 
and  also  to  the  first  amended  petition,  whicli  was  overruled. 
Subsequently,  however,  plaintiff  in  error  filed  its  motion  to 
require  the  plaintiff  below  to  make  his  said  petition  more 
specific,  which  motion  was  sustained,  and  leave  given  to 
file  an  amended  petition  within  thirty  days.  To  this  sec- 
ond amended  petition  plaintiff  in  error  filed  a  motion  for 
a  more  specific  statement,  which  was  overruled.  It  then 
filed  its  answer  without  further  objection.  The  district 
court  had  jurisdiction  of  both  causes  of  action  and  we 
must  presume  that  plaintiff  in  error  was  satisfied  to  have 
them  joined.  This  court  will  not  notice  alleged  errors  to 
which  no  exception  was  taken  in  the  trial  court.  (Petiit  v. 
Black,  13  Neb.,  142;  DiUcher  r.  State,  16  Id.,  30;  Warrick 
V.  Rounds,  17  Id.,  411.) 

The  plaintiff  in  error  requested  the  following  instruc- 
tion: ^^The  jury  are  instructed  that  when  the  transfer 
of  a  negotiable  promissory  note  in  the  usual  course  of 
business  for  a  valuable  consideration  is  proved,  the  law 
presumes  that  such  transfer  was  for  a  lawful  purpose,  and 
such  presumption  cannot  be  overcome  without  positive  and 
clear  evidence,''  which  request  was  refused,  and  of  that 
ruling  it  now  complains.  In  this  connection  it  should  be 
57 
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noted  that  there  had  been  several  suooessive  renewals  of  the 
note  given  for  the  original  loan  prior  to  September  14, 
1886,  on  which  day  the  last  note  for  $677.65  was  executed, 
'  and  maturing  in  sixty  days.  This  note  was  amply  secured 
by  collateral  notes,  which  matured  about  the  time  of  the 
principal  note.  A  day  or  two  previous  to  the  maturity  of 
the  (677.65  note  plaintiff  in  error  assigned  and  delivered 
it  to  the  First  National  Bank  of  Schuyler,  by  which  it 
was  immediately  returned  to  plaintiff  in  error  at  North 
Bend  for  collection,  and  a  sufficient  amount  of  the  proceeds 
of  the  collaterals  applied  to  pay  and  satisfy  it,  which  was 
done  January  12,  1887.  The  contention  of  plaintiff  in 
error  was  that  it  had  in  good  faith  sold  the  note  in  ques- 
tion, and  that  in  making  the  collection  it  was  acting  merely 
as  the  agent  of  the  First  National  Bank  of  Schuyler.  The 
contention  of  defendant  in  error  was  that  the  assignment 
to  the  First  National  Bank  of  Schuyler  was  not  in  fact  a 
sale  in  good  faith,  but  a  mere  shift  in  order  to  evade  the 
penalty  for  usury. 

The  trial  court,  upon  refusing  the  request  of  plaintiff  in 
error,  instructed  the  jury  to  the  effect  that  the  burden  was 
upon  the  defendant  below  to  prove  that  the  sale  and  trans- 
fer of  the  note  in  question  was  in  good  faith,  and  that  said 
note  was,  at  the  time  of  payment  thereof,  the  property  of 
the  First  National  Bank  of  Schuyler.  On  this  branch  of 
the  case  the  only  question  was  the  ownership  of  the  note, 
since  the  proof  of  usury  is  clear;  in  fact,  it  is  not  seriously 
controverted.  Had  the  Schuyler  bank  been  the  plaintiff 
seeking  to  recover  on  the  note,  a  different  question  would 
have  been  presented.  In  that  case  the  presumption  of  good 
faith  would  have  been  available  in  its  favor  until  proof  of 
usury,  but  no  longer.  (^Lincoln  National  Bank  v,  Davis,  25 
Neb.,  381.)  The  trial  court,  in  the  instruction  given, 
clearly  recognized  the  right  of  plaintiff  in  error  to  evade 
the  {)enalty  of  usury  by  selling  and  disposing  of  the  note 
in  good  faitli.     It  also  held,  and  rightly,  we  think,  that 
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the  presumption  of  ownership  in  favor  of  the  indorsee  of 
negotiable  paper  did  not  apply  to  plaintiff  in  error.  In 
other  words,  that  the  bare  indorsement  of  a  note  in  the 
usual  course  of  business  hj  a  national  bank  raises  no  pre- 
sumption in  its  own  favor  as  against  the  maker  thereof 
from  whom  it  has  ooUected  usurious  interest,  but  that 
ownership  in  a  third  party  at  the  time  it  demanded  and 
received  payment  must,  like  other  defenses,  be  proved  by 
the  bank.  There  was,  therefore,  no  error  in  the  refusing 
of  the  instruction  asked  by  plaintiff  in  error,  and  the  giv- 
ing of  the  one  on  the  same  subject  by  the  court. 

The  district  court,  on  its  own  motion,  gave  the  following 
instruction:  ^'You  are  instructed,  as  a  matter  of  law,  that 
payments  made,  generally,  upon  a  usurious  loan  are  not  to  be 
taken  as  payments  upon  the  usury  of  the  loan,  so  that  if  you 
should  find  from  the  evidence  and  under  the  instructions 
given  you  that  payments  were  made  on  the  loan  to  defend- 
ant generally,  and  that  said  loan  was  usurious,  then  and  in 
such  an  event  you  cannot  consider  such  payments  as  pay- 
ments of  the  usury  alone,  unless  you  further  find  from  the 
evidence  that  plaintiff  expressly  agreed  or  assented  that  such 
payments  were  to  be  payments  of  the  usury."  Plaintiff 
in  erroi^requested  an  instruction  to  the  effect  that  payment, 
in  the  absence  of  any  understanding  or  direction  to  the 
contrary,  will  be  presumed  to  be  a  payment,  first,  of  the  in- 
terest, and  the  balance,  if  any,  to  be  applied  upon  the  prin- 
cipal debt.  To  the  giving  of  the  one  and  the  refusal  of  the 
other  plaintiff  in  error  now  complains.  The  instruction 
given  eorrectly  states  the  law,  and  there  is  no  error  in  the 
ruling  complained  of.  {Knox  v,  Williams^  24  Neb.,  630.) 

Complaint  is  made  of  the  refusal  to  give  the  following 
instruction:  '^If  the  jury  find  that  a  witness  has  deliber- 
ately sworn  falsely  as  to  any  material  fact  in  the  case,  it  is 
the  right  of  the  jury  to  disregard  all  the  statements  of  such 
witness,  except  such  statements  are  corroborated  by  other 
good  and  respectable  wituesses."     The  refusal  to  give  this 
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instrucfcion  is,  at  most,  error  without  prejudice.  While  it 
is  true  there  was  a  cooflict  between  the  witnesses,  it  appears 
that  the  jury  must  have  credited  the  witnesses  for  the 
plaintiff  below.  From  a  careful  reading  of  the  entire  bill 
of  exceptions  we  are  unable  to  point  out  any  witness  to 
whose  testimony  the  rule  announced  in  the  instruction 
should  be  applied  in  view  of  the  finding  of  the  jury. 

Plaintiff  in  error  requested  the  court  to  submit  to  the 
jury  certain  special  findings,  which  request  was  refused. 
In  Floaten  v.  FerreU,  24  Neb.,  347,  it  was  held  to  be 
within  the  discretion  of  the  trial  court  to  submit  or  refuse 
special  findings.  The  findings,  seven  in  number,  were 
properly  refused.  Section  292  of  the  Code  provides  that 
a  special  verdict  must  present  the  facts  as  established  by 
the  evidence,  and  not  the  evidence  to  p^ove  them,  and  they 
must  be  so  presented  as  that  nothing  remains  to  the  court 
but  to  draw  from  them  conclusions  of  law.  If  the  jury 
had,  in  response  to  the  several  questions,  given  the  most 
favorable  answers  of  which  they  were  susceptible,  in  favor  of 
the  plaintiff  in  error,  still  they  would  in  no  sense  have  been 
decisive  of  the  case.  The  general  verdict  might  still  have 
been  sustained.  There  was  no  error  in  the  refusal  of  the 
court  to  submit  them.  ^ 

Finally,  it  was  alleged  that  the  court  erred  in  allowing 
one  of  the  witnesses  for  the  plaintiff  below  to  testify  to  the 
amount  due  on  a  certain  note.  There  seems  to  be  no 
doubt  that  the  calculation  of  the  witness  was  correct,  and 
that  the  jury  should  have  calculated  it  in  the  same  manner 
and  with  the  same  result.  Plaintiff  in  error  cannot  com- 
plain of  a  ruling  which  is  not  prejudicial.    The  judgmentis 

Affibmed. 

The  other  judges  concur. 


\ 
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William  J.  Yates,  appellant,  v.  Martin  E.  Kin- 
ney  ET  AL.,  APPELLEES. 

[Filed  Jakuaby  27, 1892.] 

L  Judgments :  Injunction:  Aoriebment,  by  yirtae  of  wbich  a 
Judgment  of  the  district  court  is  sought  to  be  perpetually  en- 
Joined,  construed,  and  held,  not  to  include  settlement  or  satisfiM- 
tion  of  the  judgment  in  controversy. 

2.  :  AfiSTGNEE  Takes  Subject  to  Attorney's  Lien.    The 

assignee  of  a  Judgment  takes  it  subject  to  the  rights  of  an 
attorney  who  has  filed  a  lien  in  due  form  for  seryioes  rendered 
in  procuring  such  Judgment. 

Appeal  from  the  district  court  for  Fillmore  county. 
Heard  below  before  Morris,  J. 

F.  B*  Donisthorpe,  for  appellant,  cited:  Johnson  v. 
BoicCy  4  S.  Rep.  [La.],  163;  WardeU  v,  Eden,  2  Johns. 
Cas.  [N.  Y.],  258;  Oliver  v.  Shedey,  11  Neb.,  622;  LMU 
V.  Giles,  27  Id.,  179. 

Mavie  &  Sloan,  contra. 

Post,  J. 

Prior  to  the  l4th  day  of  October,  1884,  the  defend  tot 
Kinney  was  in  possession  of  the  north  half  of  section  30, 
township  6,  range  2,  in  Fillmore  county,  as  tenant  of  the 
plaintiff.  During  all  of  the  time  between  the  date  named 
above  and  the  16th  day  of  May,  1888,  said  parties  were 
engaged  in  litigation  with  each  other.  It  is  necessary  to 
make  mention  in  this  connection  of  some  of  their  conten- 
tions, for  reasons  which  will  hereafler  appear.  First, 
plaintiff  filed  his  bill  in  equity  to  restrain  defendant 
Kinney  from  removing  certain  corn  from  the  premises 
named.  This  case  terminated  in  a  judgment  for  the  de- 
/     fendant  in  the  district  court,  which  was  affirmed  on  appeal 
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by  this  court  (19  Neb.,  275.)  Daring  the  pendency  of 
that  action  the  defendant  Kinney  removed  a  portion  of  the 
com  in  controversy,  for  which  he  was  arrested  on  the 
charge  of  larceny  on  the  complaint  of  plaintiff.  On  a 
hearing  on  said  charge  he  was  discharged.  He  thereupon 
commenced  an  action  against  plaintiff  for  malicious  prose- 
cution, and  recovered  judgment  in  said  action  for  (200. 
Plaintiff  filed  his  petition  in  error  in  this  court  for  the 
purpose  of  having  said  judgment  reviewed,  and  at  the 
December,  1888,  term  it  was  affirmed.  (25  Neb.,  120.) 

On  June  12,  1886,  J.  P.  Maule  filed  an  attorney's  lien 
against  said  judgment  for  $100  on  account  of  services 
rendered  in  said  case,  and  on  the  15th  day  of  December, 
1888,  he  filed  an  additional  lien  for  $136.35,  and  on  the 
17th  day  of  the  same  month  the  defendant  Rushton  filed 
a  lien  for  $45  for  services  as  an  attorney  in  the  same  case. 
On  the  16th  day  of  May,  1888,  the  plaintiff  and  said 
Kinney  entered  into  a  written  agreement,  of  which  the 
following  is  a  copy : 

^'  To  whom  it  may  concern :  Know  ye,  that  in  consider- 
ation of  the  sum  of  $60  paid  unto  Martin  E.  Kinney  by 
William  J.  Yates,  both  of  Fillmore  county  and  state  of 
Nebraska,  the  receipt  whereof  is  hereby  acknowledged, 
that  all  differences  as  existing,  and  all  claims  as  from  one 
'  against  the  other  of  said  parties,  are  hereby  settled  in  fall, 
as  pertaining  to  the  taking  of  certain  corn  by  William  J. 
Yates  belonging  to  said  Martin  E.  Kinney  some  time  dur- 
ing the  close  of  the  year  1884  and  the  commencement  of 
the  year  1885,  and  this  is  in  settlement  in  full  of  all  mat- 
ters arising  out  of  the  same. 

"  Dated  this  16th  day  of  May,  A.  D.  1888. 

"  Martin  E.  Kinney. 
"Witness:  William  J.  Yatbs. 

"  F.  B.  DONISTHORPB. 

I  «  W.  C.  Sloan." 
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On  the  21st  day  of  December,  1888,  the  defendant  Geo. 
D.  Noble  filed  in  the  office  of  the  clerk  of  the  district  court 
of  Fillmore  county  a  ])aper  purporting  to  be  an  assign- 
ment of  said  judgment  by  Kinney  to  himself  dated  August 
4,  1887.  And  on  the  7th  day  of  May,  1889,  the  defend- 
ants Rushton  and  Sloan,  as  attorneys  for  said  Noble,  caused 
an  execution  to  be  issued  to  satisfy  said  judgment,  and 
placed  in  the  hands  of  the  defendant  Carson,  as  sheriff  of 
said  county,  who  by  virtue  thereof  levied  upon  certain  prop- 
erty of  the  plaintiff.  Plaintiff  by  this  action  seeks  to 
have  defendant  restrained  from  collecting  the  judgment 
aforesaid.  He  also  allies  that  he  is  the  owner  of  certain 
real  estate  in  said  county  on  which  said  judgment  is  an 
apparent  lien,  and  asks  to  have  it  declared  to  be  paid  and 
satisfied.  He  joins  as  defendants  the  said  Martin  E.  Kin- 
ney, Geo.  D.  Noble,  J.  H.  Rushton,  Chas.  H.  Sloan,  and 
W.  I.  Carson,  sheriff.  In  his  petition  he  charges  that  on 
the  16th  day  of  May,  1888,  he  and  the  said  Kinney  en- 
tered into  a  written  agreement  by  which,  in  consideration 
of  (60  paid  by  him  to  said  Kinney,  they  settled  and  ad- 
justed all  differences  between  them  and  all  claims  one 
against  the  other,  including  the  action  for  malicious  prose- 
cution, which  was  at  said  time  pending  and  undetermined 
in  this  court.  He  further  charges  that  at  the  time  he  made 
said  settlement  with  Kinney  he  had  no  notice  that  the  de- 
fendant Rushton  made  any  claim  to  a  lien  on  the  judgment 
against  him.  He  further  alleges,  and  which  is  not  de- 
nied, that  on  the  17th  day  of  December,  1888,  in  consid- 
eration of  $100  paid  him,  said  J.  P.  Maule  released  and 
satisfied  of  record  both  of  the  liens  claimed  by  him. 
Kinney  filed  his  separate  answer,  in  which  he  practically 
confesses  the  bill  of  plaintiff.  Since  he  denies  the  assign- 
ment of  the  judgment  to  Noble  and  disclaims  any  interest 
in  the  subject  of  the  suit.  He  also  says  ^Hhat  his  under- 
standing was  long  ago  that  this  matter  pertaining  to  said 
case  was  settled.^'    The  other  defendants  join  in  an  answer 
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in  which  they  specifically  deny  that  the  action  for  malicioos 
prosecution  was  settled  by  the  plaintiff  and  said  Kinney, 
and  allege  that  on  the  4th  day  of  August,  1887,  said  Kin- 
ney sold  and  assigned  said  judgment  to  the  defendant 
Noble,  of  which  plaintiff  had  notice,  and  that  defendant 
Bushton  has  an  attorney's  lien  on  said  indgment  amount- 
ing to  $45. 

On  the  hearing  before  the  district  court  plaintiff  intro- 
duced the  foregoing  written  agreement  signed  by  himself 
and  Martin  E.  Kinney,  and  testified  in  his  own  behalf  that 
at  the  time  of  the  alleged  settlement  he  had  no  knowledge 
of  the  claim  of  Rushton  against  the  said  judgment,  and 
rested.  The  assignment  of  the  judgment  by  Kinney  to 
Noble  is  clearly  established  by  the  uncontradicted  testimony 
of  the  latter,  hence  the  only  material  question  in  contro- 
versy is  the  alleged  settlement.  It  i^equires  no  argument 
to  sustain  the  proposition  that  Noble  has  the  right  to  en- 
force collection  of  the  judgment,  unless  that  matter  was 
included  in  the  settlement  between  plaintiff  and  Kinney 
and  the  consideration  thereof,  $60,  paid  without  notice  of 
the  assignment.  Plaintiff  evidently  assumed  that  tlie  writ- 
ten agreement  should  be  construed  to  include  the  suit  for 
malicious  prosecution  and  the  judgment  against  him  in  said 
action.  The  agreement  in  question  will  not  bear  such  a 
construction.  The  latter  part  of  the  contract  evidently 
limits  its  application  to  claims  for  the  taking  of  certain 
corn  by  plaintiff  l)elonging  to  said  Kinney.  There*  being 
a  failure  of  proof  upon  the  material  issue,  plaintiff  is  not 
entitled  to  have  the  judgment  enjoined. 

There  remains  one  question  which  is  presented  by  the 
pleadings.  Maule's  first  lien  for  $100,  it  is  admitted,  was 
duly  filed  and  notice  thereof  given  long  previous  to  the 
assignment  of  the  judgment  to  Noble.  Plaintiff  was 
therefore  bound  to  ])ay  and  satisfy  said  lien,  notwithstand- 
ing the  assignment  of  the  judgment  to  Noble,  and  he 
should  accordingly  be  credited  with  the  $100  paid  in  satis- 
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fiiction  thereof.  (AspinwaU  v.  Sabin,  22  Neb.,  77.)     With 
this  modification  the  decree  of  the  district  court  will  be 

Affirmed. 

The  other  judges  concur. 


The    Overton    Bridge    Company,  appellant,  v. 
John  L.  Means  et  al.,  appellees. 

[FiLSD  January  27,  1892.] 

Public  Corporations ;  ENFo&oEMBirr  of  Judgments  Against. 
Property  of  a  public  corporation,  saoh  as  a  bridge  company, 
which  is  essential  to  the  exercise  of  its  franchise  and  the  dis- 
charge of  the  duties  it  has  assumed  toward  the  general  pnblie, 
cannot,  In  the  absence  of  statutory  authority,  be  seized  and  sold 
to  satisfy  an  ordinary  judgment.  The  only  remedy  of  creditors 
in  such  case  is  to  obtain  the  appointment  of  a  receiver  and  a  se- 
questration of  the  company's  earnings. 

Appeal  from  the  district  court  for  Dawson  county. 
Heard  below  before  Hamer,  J. 

C.  W.  McNamar^  for  appellant: 

There  is  no  statutory  provision  in  this  state  for  the  sale 
of  a  highway  or  bridge;  and  if  it  is  the  property  of  a 
corporation  to  the  extent  of  having  the  mere  right  of  tolls, 
that  would  not  make  it  salable.  {Seymour  v.  M,  &  T.  Co.y 
10  O.,  476,  480.) 

0.  A.  Abbott^  contra: 

Property  essential  to  corporate  franchises  was  formerly 
inalienable  because  all  corporations  were  created  directly 
by  the  legislature,  thus  beiug  recognized  as  public,  while 
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a  special  trust  was  reposed  in  the  corporators.  A  different 
system  of  incorporation  prevails  in  this  state,  and  the  old 
rule  as  to  alienation  should  cease  with  the  reason  therefor. 
Except  in  the  case  of  competing  railway  lines,  our  statutes 
impose  no  restrictions  on  the  sale  of  corporate  property. 
Even  if  the  property  cannot  be  sold  under  a  common  law 
execution,  it  can  be  disposed  of  by  court  of  equity.  Ap- 
pellant's citations  are  not  in  point. 

Post,  J. 

The  plaintiff,  The  Overton  Bridge  Company,  is  a  corpo- 
ration organized  for  the  purpose  of  constructing  and  main- 
taining a  toll  bridge  over  the  Platte  river  near  the  village 
of  Overton,  in  Dawson  county.  In  the  fall  of  1886  it 
entered  into  a  contract  with  the  defendant  Means,  in  pur- 
suance of  which  the  latter  erected  the  bridge  in  controversy, 
on  the  range  line  between  the  ranges  19  and  20.  Soon  after 
the  completion  of  said  bridge  the  proper  authorities  of 
Dawson  and  Phelps  counties  opened  a  road  along  said  nmge 
line  and  over  said  bridge,  and  said  bridge  has  been  used 
by  the  public  ever  since  as  a  highway.  For  the  purpose  of 
assisting  in  the  building  of  said  bridge,  Overton  precinct,  in 
Dawson  county,  voted  to  issue  the  bonds  of  said  precinct  in 
the  sum  of  |6,000.  Said  bonds  were  subsequently  issued 
and  delivered  to  the  plaintiff  company,  and  by  it  turned 
over  to  defendant  Means  in  part  payment  of  the  amount 
due  under  his  contract.  There  being  a  further  sum  due  on 
said  contract,  defendant  brought  suit  in  the  district  court 
of  Dawson  county,  and  on  the  26th  day  of  April,  1888, 
recovered  judgment  against  the  plaintiff  company  for  $2,681 
and  costs.  Afterward  an  execution  was  issued  and  placed 
in  the  hands  of  the  defendant  Taylor,  as  sheriff  of  Dawson 
county,  who  levied  upon  the  bridge  in  controversy  as  real 
estate  to  satisfy  said  execution,  said  company  having  no 
other  property.  The  plaintiff  thereupon  filed  its  petition 
in  the  district  court  of  Dawson  county,  by  whicli  it  seeks 
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to  have  defendant  per()etua]l7  enjoined  from  selling  said 
bridge  to  satisfy  the  aforesaid  judgment.  On  final  hearing, 
the  district  court  entered  a  decree  enjoining  the  sale  of  the 
bridge  on  said  execution,  but  ordered  the  defendant  Tay- 
lor^ as  a  special  master,  to  sell  said  bridge  and  all  the  rights 
of  the  plaintiff  company  to  maintain  the  same,  including 
its  franchise,  for  the  purpose  of  satisfying  the  judgment 
aforesaid.  From  that  decree  plaintiff  has  appealed  to  this 
court. 

We  have  not  been  referred  to  any  provision  of  statute 
which  will  authorize  the  seizure  and  sale  of  the  bridge  in 
controversy  to  satisfy  an  ordinary  judgment  at  law,  either 
upon  execution  or  decree  of  a  court  of  chancery.  If  the 
decree  of  the  district  court  can  be  upheld  it  must  be,  there- 
fore, by  an  application  of  the  principles  of  the  common 
law.  We  have,  in  our  investigation  of  the  question  in- 
volved, found  no  case  the  doctrine  of  which  sustains  the 
contention  of  defendant.  On  the  other  hand,  we  believe 
the  rule  deducible  from  all  the  cases  may  be  safely  stated 
as  follows : 

The  property  of  strictly  private  corporations,  such,  for 
instance,  as  manu&cturing,  mining,  and  trading  companies, 
and  perhaps  those  in  which  the  public  is  indirectly  inter- 
ested, as  libraries,  hospitals  and  the  like,  is  liable  to  be 
taken  on  execution  precisely  as  the  property  of  an  individ- 
ual debtor,  but  the  property  of  corporations  which  are 
classed  as  public  agencies,  such  as  railroad  and  bridge  com- 
panies, which  is  essential  to  the  exercise  of  their  corporate 
franchise,  and  the  discharge  of  the  duties  they  have  assumed 
toward  the  general  public,  cannot,  without  statutory  au- 
thority, be  sold  to  satisfy  a  common  law  judgment,  either 
on  execution  or  in  pursuance  of  an  order  or  decree  of  court. 
{Ooooh  V,  McOee,  83  N.  Car.,  59;  Baxter  v.  Turnpike  Q>t, 
10  Lea  [Tenn.],  488;  Louisville  W.  Co.  v.  Hamilton,  81 
Ky.,  617 ;  Palestine  v.  Barnes,  60  Tex.,  638;  Gue  v.  Tide^ 
water  Canal  Co.,  24  How.  [U.  8.),  267;  Seymour  v.  Milford 
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&  C.  Tampike  Cb-,  10  O.,  476;  FoOer  v.  Foider,  60  Pa. 
St.,  27.) 

It  is  said  by  Morawetz  in  his  work  on  Private  Corpora- 
lions,  section  1126:  '^If  a  corporation  has  received  aid 
from  the  government  for  a  public  purpose,  any  property  of 
the  company  necessary  to  enable  it  to  accomplish  this  pur- 
pose is  impressed  with  a  trust  in  favor  of  the  public  and 
cannot  be  seized  and  sold  by  the  creditors  of  the  company 
under  execution.  Property  acquired  by  the  company  by 
purchase,  if  not  necessary  to  enable  it  to  perform  its  duties 
to  the  public,  may  be  taken  under  an  attachment  or  execu- 
tion ;  but  after  exhausting  this  class  of  property  the  only 
remedy  of  a  judgment  creditor  is  to  obtain  the  appointment 
of  a  receiver  and  a  sequestration  of  the  company's  earn- 
ings." 

The  privileges  conferred  by  law  upon  corporations  to 
construct  railroads,  canals,  bridges,  etc.,  are  conferred  with  a 
view  to  the  use  and  accommodation  of  the  public,  and  to 
permit  the  property  necessary  for  the  accommodation  of  the 
public  to  be  taken  and  sold  by  creditors  would  be  to  defeat 
the  prime  object  of  the  statute  which  endows  such  companies 
with  corporate  existence.  The  bridge  in  this  case  was,  on 
its  completion,  dedicated  to  the  use  of  the  public  as  was  in- 
tended from  the  first,  and  has  continued  to  be,  and  is  now, 
a  part  of  the  public  highway  of  the  state;  and  it  is  not  the 
policy  of  the  law  to  permit  it  to  be  diverted  from  such  use. 

The  judgment  is  reversed  and  the  cause  remanded  to  the 
district  court  with  directions  to  enter  a  decree  in  acooidanoa 
with  the  prayer  of  the  petition. 

« 
Reyebskd  AKD  REMANDEDw 

Ths  other  judges  concur. 
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John  Ballard  et  al.  v.  Olef  Hansen.  as  8si 

fflO    734 

[Filed  Fkbbuabt  17,  1892.] 

1.  AdYerae  Possession:  Evidence.  Upon  the  evidence  pre- 
sented in  the  record,  hdd,  that  the  title  of  the  plaintiff  hy  ad- 
verse poBseasion  was  clearly  estahlished. 


Instbuctions  examined,  and  hdd,  not  prcjndioial  to  the 


defendant  below. 


:  The  wobd  "  hostile,"  when  Applied  to  the  possession 

of  an  occupant  of  real  estate  holding  adversely,  is  not  to  be  oon- 
stmed  as  showing  ill-will,  or  that  he  is  an  enemy  of  the  person 
holding  the  legal  title,  bnt  means  an  occupant  who  holds,  and  is 
in  possession,  as  owner,  and  therefore  against  all  other  claimants 
of  the  land. 


4.  ;  Not  Intebbupted  by  Tbespass.   A  stranger  who  neither 

has  nor  claims  an  interest  in  the  land,  or  the  possession  thereof, 
cannot,  by  a  mere  trespass  or  surreptitious  entry,  interrupt  the 
running  of  the  statute  in  favor  of  the  actual  occupant. 

6.  — :  Instbuctions  asked  by  the  defendant,  even  when  modi- 
fied, were  prejudiced  to  the  plaintiff  below  and  not  to  the  de- 
fendant below. 

Error  to  the  district  court  for  Douglas  county.     Tried 
below  before  Hopewell,  J. 

Ocmgdon  &  Huntj  for  plaintiffs  in  error,  cited :  Edmon^ 
ston  V.  Shelton,  4  Jones  [N.  Car.],  451 ;  Baldwin  v,  Buf- 
faloy  35  N.  Y.,  375;  Oook  v.  Babcock,  11  Cush.  [Mass], 
209;  Riley  v.  Jamesony  3  N.  H.,  26;  Land  v.  Noroross^ 
Id.,  50;  Jackson  v.  Sharp,  9  Johns.  [N.  Y.],  167;  Bales 
V.  Norerosa,  14  Pick.  [Mass.],  228;  Eirk  v.  Smith,  9 
Wheat.  [U.  8.],  241*;  Russell  v.  Davis,  38  Conn.,  562; 
Unger  v.  Mooney,  63  Cal.,  586;  Armstrong  v.  Morrill,  14 
Wall.  [U.  S.],  120;  Groft  v.  Weakland,  34  Pa.  St.,  308; 
Angel,  Limitations  [2d  Ed.],  447;  Little  v.  Douming,  37 
N.  H.,  367. 
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Lake  &  HamiUorif  contra,  cited :  SUttnische  v.  Lamb,  18 
Neb.,  619;  Clark  v.  Potter,  32  O.  St,  49;  Donovan  v. 
BiseeU,  63  Mich.,  462;  De  La  Vega  v.  BuUer,  47  Tex., 
529;  Hughes  v.  Pickering,  14  Pa.  St.,  297;  Harper  v. 
Tupley,  35  Miss.,  506;  Criapen  v.  Hannavan,  50  Mo., 
536;  Duren  v.  Sindair,  22  a  Car.,  361;  Hardy  v.  Bid- 
die,  24  Neb.,  673. 

Maxwell,  Ch.  J. 

This  action  was  brought  by  the  defendant  in  error 
against  the  plaintiff  in  error  in  the  district  court  of  Doag- 
las  county,  to  recover  the  possession  of  blocks  231, 234,  and 
238,  composing  twenty-four  lots,  in  the  city  of  Florence. 
Hansen's  claim  to  nearly  all  the  lots  is  based  upon  adverse 
possession.  The  plaintiff  in  error  disclaimed  title  to  nine 
and  a  half  of  the  lots.  On  the  trial  of  the  cause  the  jury 
returned  a  verdict  in  favor  of  Hansen  for  'Mots  1,  2,  3,  4, 
6,  7,  and  8  in  block  231,  lots  1,  2,  3,  4,  5,  7,  and  8  and 
the  undivided  half  of  lot  6  in  block  234,  and  lots  1,  2,  3, 
4,  6,  6,  7,  and  8  in  block  238,  and  found  for  the  defend- 
ant below  as  to  the  residue,  viz.,  lot  6  in  block  231  and 
the  undivided  half  of  lot  6  in  block  234;  and  a  motion  for 
a  new  trial  having  been  overruled,  judgment  was  entered 
on  the  verdict." 

It  is  claimed  on  behalf  of  the  plaintiff  in  error  that  the 
verdict  is  not  sustained  by  sufficient  evidence.  We  think 
differently,  however.  The  verdict  seems  to  be  based  upon 
and  is  fully  sustained  by  the  evidence. 

Objections  are  made  to  certain  instructions,  which  will 
be  considered  together.  The  instructions  of  the  court  were 
as  follows:  ''This  is  an  action  in  ejectment  brought  by  the 
plaintiff  to  recover  from  the  defendants  the  possession  of 
blocks  numbered  231,  234,  and  238,  in  the  city  of  Flor- 
ence, Douglas  county,  Nebraska,  and  damages  for  the  al- 
leged wrongful  detention  thereof.     The  plaintiff,  in  his 
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petition,  claims  to  have  a  legal  estate  in  the  premises  in 
controversy,  and  to  be  entitled  to  the  possession  thereof; 
that  the  defendants,  since  the  17th  day  of  February,  1888, 
have  unlawfully  kept,  and  still  keep,  the  plaintiff  out  of 
possession,  to  his  damage  in  the  sum  of  $1,000.  Judg- 
ment is  prayed  for  possession  of  the  premises  and  damages 
in  the  said  sum  of  $1,000. 

^'2.  The  defendants,  by  their  answer,  each  make  general 
denial  of  the  allegations  of  the  plaintiff's  petition  except 
that  the  defendant,  the  Florence  Land  &  Trust  Company, 
is  a  corporation  organized  under  the  laws  of  Nebraska, 
which  they  admit. 

'^3.  It  is  admitted  by  the  parties  that  the  land  in  con- 
troversy was  patented  by  the  United  States  and  by  the 
patentee  sold  to  the  'Old  Florence  Land  Company,^  and 
by  it  surveyed  and  platted,  and  that  each  block  is  subdi- 
vided into  eight  lots,  numbered  from  1  to  8,  inclusive. 

**4.  The  defendants  disclaim  title  or  the  right  of  pos- 
session to  the  following  lots:  Lot  3  in  block  231,  lots  1,  4, 
7,  and  8  and  undivided  half  of  lot  6  in  block  234,  lots  2, 
4,  6,  and  7  in  block  238,  and  conceded  the  claim  of  plaint- 
iff in  regard  thereto.  You  should  therefore  find  for  the 
plaintiff  as  to  those  lots. 

''&.  The  plaintiff  disclaims  as  to  lot  5  in  bloek  231  and 
the  undivided  half  of  lot  6  in  block  234.  As  to  these 
you  should  find  for  the  defendants. 

'^6.  The  lots  remaining  in  controversy  are  as  follows: 
1,  2,  4,  6,  7,  and  8  in  block  231,  2,  3,  5,  and  6  in  block 
234,  1,  3,  6,  and  8  in  block  238.  The  rights  of  the  par- 
ties thereto  you  are  to  determine  from  the  evidence  under 
the  instructions  of  the  court.  ^ 

"7.  The  plaintiff  does  not  claim  to  have  perfect  title  by 
deed  to  the  lots  in  controversy,  but  bases  his  claim  on  color 
of  title — ^that  is,  deeds  which  purport  to  convey  the  same 
to  him,  bdt  which  are  either  void  on  their  face  or  else  are 
not  shown  to  have  been  executed  by  parties  who  had  title 
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to  the  property  described  in  them  for  the  fiill  statutory 
period,  as  will  be  hereafter  described  to  70a. 

''8.  The  jary  are  instructed  that  the  defendant  has 
shown  such  title  in  itself,  or  in  other  parties  as  will  entitle 
it  to  the  possession  of  the  lots  in  controversy  as  specified 
in  instruction  6,  unless  you  find,  under  instructions  here- 
after given,  that  the  plaintiff  has  shown  in  himself  a  title 
by  adverse  possession. 

''9.  The  jury  are  further  instructed  that  adverse  pos- 
session, as  relied  upon  by  the  plaintiffs  in  this  action,  is 
the  open,  actual,  exclusive,  notorious,  and  hostile  occu- 
pancy of  land,  and  claim  of  right,  with  the  intention  to 
hold  it  as  against  the  true  owner  and  all  other  parties, 
such  occupancy,  if  continuous  for  the  period  of  ten  years, 
ripens  into  a  perfect  title,  after  which  it  is  immaterial 
whether  the  possession  be  continued  or  not 

^'10.  By  open  and  notorious  possession  is  meant  such 
an  occupancy  as  would  indicate  to  a  stranger  or  passer-by 
that  some  one  was  claiming  the  premises.  It  would  be 
evidenced  by  acts  of  ownership  or  control,  such  as  making 
improvements  thereon,  cultivating  the  ground,  leasing  it 
to  others.  If  you  find  and  believe  from  a  preponderance 
of  the  testimony  in  this  case  that  the  plaintiff,  either  by  him- 
self or  in  connection  with  his  grantors  from  whom  he  pro- 
cured deeds,  giving  color  of  title  as  heretofore  explained, 
was  in  the  actual,  open,  notorious,  exclusive,  continuous 
possession  of  any  of  the  lots  in  controversy  for  the  period 
of  ten  years,  claiming  to  own  them  and  to  hold  them  as 
against  all  others,  then  as  to  such  lots  you  are  instructed 
the  plaintiff  acquired  perfect  title  by  advere  possession,  and 
as  to  such  lots  he  is  entitled  to  recover  in  this  action. 

"11.  The  jury  are  instructed  that  if  they  believe  from 
the  testimony  that  at  the  time  of  the  entry  of  the  plaintiff, 
or  any  of  his  grantors,  into  tlie  possession  of  any  of  the 
lots  in  controversy,  that  such  entry  aud  occupancy  lacked 
the  element  of  hostility  of  the  rights  of  the  true  owner, 
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and  that  such  occupant  did  not,  at  the  time  of  taking  pos- 
session of  the  same,  claim  to  own  it,  or  to  hold  it  as  against 
the  rightful  owner,  then  in  that  event  it  is  your  province 
to  inquire  and  determine  from  the  evidence  at  what  time, 
if  at  all,  such  occupancy  becomes  hostile — that  is,  at  what 
time  the  occupant  first  did  claim  to  hold  the  same  ns  his 
own;  and  if  you  shall  find  that  any  of  the  hits  in  suit 
were  not  so  held  in  hostility  to  the  title  of  the  true  owner 
and  all  others  for  the  full  |)crio<l  of  ton  yonrs  prior  to  the 
17th  day  of  February,  1S8S,  llicu  us  to  such  lots  you 
should  find  for  the  defondaut. 

"12.  It  is  t!ie  province  of  the  pry  to  decide  as  to  the 
weight  of  testimony  and  the  credibility  of  the  witnesses. 
You  should  consider  careful  I  v  the  tcslimonv  of  the  several 
witnesses  and  liarmoniz.?  the  wliolc  cviilcn^-e,  so  far  as  it 
can  be  done,  but  where  there  is  a  conllict  of  testimony  that 
cannot  be  rccoiu-ilcd,  it  is  for  you  to  say  who  are  the  more 
worthy  of  belief.  In  making  up  your  minds  in  this  re- 
gard you  shouKl  take  info  aatount  the  appearance  of  the 
witnesses  while  on  the  stand,  the  interest,  bias,  or  preju- 
dice they  may  show,  their  opportunity  of  knowledge  as  to 
the  things  concerning  which  they  testify,  and  from  the 
whole  testimony  make  up  your  minds  as  to  what  your 
verdict  shall  be. 

"13.  If  the  jury  shall  find  for  the  plaintiff  as  to  any  of 
the  lots  in  controversy  mentioned  in  instruction  6,  then 
you  should  inquire  and  determine  from  the  testimony  and 
allow  him  such  damages  as  he  had  sustained  by  the  wrong- 
ful detention  thereof.'* 

The  word  "  hostile,'*  which  Webster  defines  as  "  belong- 
ing to  an  enemy;  appropriate  to  an  enemy;  showing  ill- 
will  and  malevolence,  or  a  desire  to  thwart  and  injure; 
occupied  by  an  enemy  or  a  hostile  people;  inimical;  un- 
friendly; as,  a  hostile  force;  hostile  intentions;  a  hostile 
country;  hostile  to  a  sudden  change"  (Ed.  of  1881,  p. 
640),  does  not  correctly  state  the  character  of  the  occupancy 
68 
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necessary  to  create  adverse  possession.  There  need  be  no 
ill-will^  malevolenoe^  or  desire  to  injare  any  one,  and  the 
element  of  hostility  in  that  sense  does  not  necessarily  enter 
into  the  case.  What  was  meant,  no  doubt,  was  that  the 
possession  of  the  plaintiff  below  must  be  adverse  or  against 
the  party  holding  the  legal  title.  In  this  sense  no  doubt 
it  may  be  sustained.  The  word  seems  to  have  come  into 
use  in  this  connection  at  a  time  when  the  statute  of  limita- 
tions was  looked  upon  with  disfavor,  and  the  courts  dis- 
posed, if  possible,  to  defeat  all  claims  of  the  adverse  occu- 
pant At  the  present  time  the  statute  is  viewed  with  favor 
as  one  of  repose.  In  most  instances  it  will  be  found  that 
the  adverse  occupant  has  entered  under  a  claim  of  right, 
and  where  such  occupation  has  been  adverse,  open,  notori- 
ous, and  exclusive  for  the  statutory  period,  that  is  suffi- 
cient. The  word  "  hostile,"  therefore,  does  not  correctly 
express  the  character  of  the  occupancy  required,  but  as  this 
was  against  the  plaintiff  below,  the  defendant  below  cannot 
complain  on  that  ground.  These  instructions,  except  in 
the  matter  referred  to,  seem  to  state  the  law  correctly,  and 
to  most  of  thefn  no  objections  were  made.  A  number  of 
instructions  were  given  at  the  request  of  the  plaintiff  which 
need  not  be  noticed. 

The  defendant  below  asked  instructions  as  follows: 
'*  You  are  further  instructed  that  if  you  find  from  the 
evidence  that  the  inclosure  around  the  property  in  contro- 
versy, or  any  of  it,  was  removed  or  destroyed  or  al- 
lowed to  go  to  ruin,  and  the  premises  in  controversy,  or 
any  portion  of  them,  were  not  cultivated  by  any  one  or 
occupied  during  the  time  such  fence  was  destroyed  or  re- 
moved, and  you  believe  them  to  have  been  abandoned,  then 
the  possession  of  the  holder  of  the  l^al  title  was  restored 
by  operation  of  law,  and  the  statute  of  limitation  would 
only  begin  to  run  thereafter  from  the  time  such  premises 
were  inclosed  or  cultivated  or  occupied  again ;  and  if  you 
find  such  condition  of  any  of  the  premises  to  have  existed 
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within  ten  years  prior  to  the  commencement  of  this  suit^ 
you  mnst,  as  to  such  lot  or  lots,  find  for  the  defendants. 
Adverse  possession  must  be  shown  by  clear  and  positive 
proof,  and  unless  you  find  from  the  evidence  that  the 
plainti£P  or  the  parties  through  whom  he  claims  were  in 
the  adverse  possession,  as  previously  described,  of  the  prop- 
erty in  controversy  for  the  full  period  of  ten  years,  without 
interruption  or  intrusion  by  third  parties  (under  a  claim 
of  right)  or  abandonment,  you  should  find  for  the  defend- 
ant. 

''12.  If  you  find  from  the  evidence  that  at  anytime 
within  a  period  of  ten  years  prior  to  the  commencement  of 
this  suit  any  party  or  parties  entered  upon  the  possession 
of  the  property  in  controversy,  or  any  portion  of  it,  with- 
out let  or  hindrance  from  the  plaintifi^  or  those  through 
whom  he  claims,  and  while  so  in  possession  used  and  occu- 
pied the  premises  or  any  portion  of  them  as  their  own,  and 
not  as  the  tenant  of  the  plaintiff  or  those  through  whom 
he  claims,  ('provided  the  plaintiff  or  his  grantor  last  in 
possession  prior  thereto  knew  of  such  occupancy,  and  it  is 
not  shown  that  they  objected  thereto')  then  such  possession 
and  occupancy  were  an  interruption  of  the  running  of  the 
statute,  and  the  plaintiff  or  those  through  whom  he  claims 
would,  as  to  such  property,  have  to  renew  their  adverse 
occupancy  of  the  same,  and  continue  such  occupancy  for  the 
statutory  period  of  ten  years;  and  if  you  find  that  there 
was  such  an  interruption,  and  the  possession  of  the  plaintiff 
or  those  through  whom  he  claims  has  not  continued  for  the 
statutory  period  since  such  interruption,  then,  as  to  such 
lot  or  tots,  the  possession  of  which  was  so  interrupted,  you 
must  find  for  the  defendant.''  The  modification  was  as 
follows:  "Given  as  modified  by  the  addition  of  the  words 
'provided  the  plaintiff  or  his  grantor  last  in  possession 
prior  thereto  knew  of  such  occupancy,  and  it  is  not  shown 
that  they  objected  thereto.' " 

The  mere  intrusion  of  a  trespasser  is  not  an  interrup- 
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tion.  (Befl  v.  DenBon^  66  Ala.,  444;  Rayner  v,  Lee,  20 
Mich.,  384;  SteUniache  v.  Lamb,  18  Neb.,  619;  Hughs  r. 
Pickering,  14  Pa.  St.,  297 ;  Hudgins  r.  Orow,  32  Ga.,  367 ; 
Fugaie  r.  Pierce^  49  Mo.,  441 ;  Crispin  v,  Hannavan,  50 
Id.,  536 ;  De  La  Vega  v.  BuOer,  47  Tex.,  629  ;  Harper  v. 
Tapley,  35  Miss.,  506 ;  Am.  &  Eng.  Eney.  of  Law,  274.) 
In  Haywood  v.  Thomas,  17  Neb.,  238:  A  portion  of 
the  fenc*e  around  the  inclosure  was  destroyed  by  fire,  but 
was  soon  afterwards  restored,  and  it  was  held  no  interrup- 
tion. We  do  not  understand  that  a  mere  stranger  having 
no  interest  in  the  premises,  and  claiming  none,  can  inter- 
rupt the  running  of  the  statute;  certainly  he  would  not  do 
so  stealthily  by  night,  as  it  were,  and  claim  that  thereby  he 
had  defeated  the  plaintiff.  The  instruction,  even  as  modi- 
fied, was  against  the  plaintiff  below,  and  the  defendant 
below  has  no  cause  of  complaint  on  that  ground.  There 
is  no  error  of  which  the  plaintiff  in  error  can  complain, 
and  the  judgment  is 

Affirmed. 


The  other  judges  concur. 


&7  21?!       McCoRD,  Brady  <&  Co.,  appellees,  v.  Jacob  Weil, 

Jr.,  et  al.,  appellants. 

[Filed  Febbuabt  17, 1892,] 

1.  BeooiYers:  Rights  of  Mobtoaoebs  akd  Exxcunoir  Cbbd- 
ITOBS.  An  insolvent  debtor  execnted  two  or  more  chattel  mort- 
gages upon  aU  hi§  property  to  secure  debts  of  the  mortgagees 
and  a  debt  of  a  third  party.  The  mortgagees  took  immediate 
possession,  whereupon  a  judgment  creditor,  in  whose  favor  an 
execution  had  been  returned  unsatisfied,  applied  for  a  receiver. 
The  district  court,  upon  the  prools  before  it,  having  appointed 
such  receiver,  hdd,  no  error. 
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2. :  Final  Obdbb:  An  obdsb  appointing  a  reodver  ia  a 

final  order  which  may  be  reviewed  in  advance  of  the  main  case, 
overmling  McCord  v,  WeU,  29  Keb.,  682. 

Rehearing  of  case  reported  29  Neb.,  682. 

Chas.  A.  6o88f  and  Churcliill  &  Carr,  for  appellants, 
cited :  Feder  v.  Solomon,  26  Neb.,  266 ;  Dwight  v.  Over^ 
ton,  36  Tex.,  390;  Brigga  v.  Davia,  20  N.  Y.,  16;  2 
Blacks.  Com.,  326 ;  Leiich  v.  BoUister,  4  N.  Y.,  211 ;  CAt- 
cago  Lam,  Co.  v.  Fisher ,  18  Neb.,  334;  Loeb  v.  Milner, 
21  Id.,  392 ;  Knox  v.  WiUiams,  24  Id.,  630 ;  Studebaker 
Mfyi  Co.  V,  McCarguVy  20  Id.,  601 ;  Fuller  v.  Schroeder, 
Id.,  631 ;  Newlean  v.  Olson,  22  Id.,  717 ;  Lininger  v.  Her- 
ron,  23  Id.,  197;  Hoffmann  v.  MackaU,  6  O.  St.,  124; 
Mfg.  Bank  v.  Bank  of  Pa.,  7  W.  &  S.  [Pa.],  336 ;  HeunU 
V.  Hiding,  11  Pa.  St.,  27;  McBroon  &  Woods^  Appeal,  44 
Id.,  92 ;  Clajiin  v.  Maglaughlin,  66  Id.,  492 ;  Nelson  v. 
Gary^  16  Neb.,  632;  Burrill,  Assignments,  sec.  167;  Lin- 
inger V.  Raymond,  12  Neb.,  26;  Hamilton  v.  Lau^  24  Id., 
64 ;  Rothell  v.  Grimes,  22  Id.,  626 ;  Leffel  v.  Schermer- 
horn,  13  Id.,  342;  Shelly  v.  Heater,  17  Neb.,  606;  El- 
wood  V.  Hay  Bros.,  24  Id.,  373 ;  Grimes  v.  Farrington, 
19  Id.,  46;  Davis  v.  ScoU,  22  Id.,  167;  CowleJ»  v.  Rickets, 
1  la.,  586;  Bonns  v.  Carter,  20  Neb.,  666;  Harkrader 
V.  Leiby,  4  O.  St.,  602;  Dickson  v.  Rawson,  6  Id.,  218; 
Page  v.  Smithy  24  Wis.,  368 ;  Norton  v.  Kearney,  10  Id., 
386 ;  Ray  v.  Gore,  41  N.  W.  Rep.  [M.ich.],  329 ;  Kohn 
Bros.  V.  Clement,  68  la.,  589 ;  Fai^well  v.  Jones,  63  Id., 
316 ;  Gage  v.  Pet^ry,  29  N.  W.  Rep.  [Ia.],  822;  Van  PaU 
ten  V.  Burr,  62  la.,  618 ;  Sargeant  v.  Watts,  22  N.  W. 
Rep.  [Wis.],  131 ;  ScoU  v.  McDaniel,  3  S.  W.  Rep.  [Tex.], 
291;  Gilbert  v.  McCorkle,  11  N.  E.  Rep.  [Ind.],  296; 
Auhnan  v.  Aulman,  32  N.  W.  Rep.  [Ia.],  240. 

Montgomery  &  Jeffrey,  contra,  cited  :  Winner  v.  Hoyt, 
28  N.  W.  Rep.  [Wis.],  380 ;  Woonsocket  Rubber  Co.  v. 
Falley,  30  Fed.  Rep.  [Ind.],  808. 
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Maxwell,  Ch.  J. 

This  case  was  before  this  court  in  1890  and  was  dis- 
missed for  want  of  a  final  order  from  which  to  appeal. 
A  rehearing  was  granted,  and  after  a  -careful  review  of  the 
authorities  we  are  of  the  opinion  that  an  order  appointing 
a  receiver  is  a  final  order  which  may  be  reviewed  in  ad- 
vance of  the  main  case.  This  action  is  a  creditor's  bill 
brought  hj  the  "plaintifis  against  the  defendants.  Tlie  de- 
fendants answered  separately.  Afterwards  the  plaintiff, 
by  leave  of  court,  filed  an  amended  petition  and  the  orig- 
inal answers  were  permitted  to  remain  on  file  as  answers 
to  the  amended  petition.  In  the  amended  petition  the 
plaintiff  prays  for  a  receiver.  The  application  was  based 
upon  affidavits  and  other  evidence,  and  the  court  thereupon 
made  an  order  appointing  a  receiver  and  in  other  respects 
as  follows: 

'^On  the  11th  day  of  February,  1889,  this  cause  came 
on  for  hearing  upon  the  petition  of  plaintifis,  praying  for 
an  order,  enjoining  the  defendants  and  eadi  of  them,  as 
prayed  in  said  petition,  and  for  the  appointment  of  a  re- 
ceiver to  take  charge  of  and  sell  the  goods,  wares,  and 
merchandise  and  other  personal  property  belonging  to  the 
defendant  Jacob  Weil,  Jr.,  hereinafter  described;  upon 
consideration  whereof,  and  of  the  affidavits  of  both  parties 
filed  herein,  the  court  finds  that  the  plaintifis  are  entitled  to 
an  injunction  and  the  appointment  of  a  receiver,  as  prayed 
in  said  petition. 

'^It  is  therefore  ordered  that  the  defendants,  and  each  of 
them,  and  all  other  parties  claiming  by  or  through  them, 
or  each  of  them  be,  and  are  hereby,  enjoined  from  selling 
and  disposing  of  the  stock  of  goods,  wares,  and  merdian- 
dise  belonging  to  the  defendant  Jacob  Weil,  Jr.,  and  con- 
sisting of  staple  and  fancy  groceries,  canned  goods,  cigars 
and  tobaccos,  flour,  fruits,  v^etables,  glassware,  wooden- 
ware,  and  crockery,  and  all  articles  of  merchandise  kept 
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and  owned  by  the  defendant  Jacob  Weil,  Jr.,  in  the  store- 
room and  basement  No.  1002  Saunders  street,  city  of 
Omaha,  Nebraska;  also  all  store  fixtures,  furniture,  show 
cases,  scales,  lamps,  stoves,  office  desks,  etc.,  counters  and 
shelving,  ice  chest,  oil  and  gasoline  tanks,  coffee  mills  and 
all  other  fixtures,  etc.,  used  in  said  store-building  and  base- 
ment and  owned  by  the  said  defendant  Jacob  Weil,  Jr. ;  also 
one  white  horse  about  nine  years  of  age,  named  Charlie; 
one  sorrel  horse,  about  nine  years  of  age,  named  Red;  and 
one  brown  pony,  about  nine  years  of  age,  named  Billy; 
also  one  double-decked  delivery  wagon,  one  single  seat 
buckboard  wagon,  one  set  double  harness,  and  one  set 
single  buggy  harness,  four  horse  blankets,  one  oil  tarpaulin 
for  wagon,  and  two  hitching  weights. 

''It  is  further  ordered,  unless  the  defendants  execute 
and  deliver  to  the  plaintiffs  a  bond  with  good  and  sufficient 
securities,  conditioned  that  said  defendants  will  pay  or 
cause  to  be  paid  the  judgment  in  favor  of  the  plaintiffs, 
and  against  the  defendant  Jacob  Weil,  Jr.,  as  set  out  in 
plaintiffs'  petition,  together  with  all  the  costs  of  this  action 
in  case  the  same  shall  finally  be  decided  in  favor  of  said 
plaintifis,  that  Eldgar  Zabriskie  be  appointed  receiver  of 
said  goods,  wares,  and  merchandise,  and  of  all  the  property 
heretofore  described,  and  the  sheriff  is  hereby  directed  to 
deliver  the  same  to  said  receiver  in  case  he  is  appointed  as 
aforesaid,  who  is  authorized  and  required,  without  unnec- 
essary delay,  to  sell  and  convert  into  money  said  property 
in  such  manner  as  in  his  judgment  will  be  to  the  best  in- 
terest of  all  parties  concerned,  either  by  advertisement  and 
a  public  sale  thereof,  or  at  private  sale  as  in  the  ordinary 
course  of  business, and  to  turn  said  money  into  court. 

"  It  is  further  ordered  that  before  said  receiver  enters 
upon  his  duties  in  case  said  defendants  fail  to  give  the  bond 
aforesaid  he  shall,  as  well  as  the  plaintiffs  herein,  execute 
and  deliver  to  the  clerk  of  this  court  their  undertaking, 
with  Lewis  8.  Reed  and  Henry  W.  Yates  as  their  sureties. 
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to  the  defendants  in  the  sum  of  $3,700,  conditioned  aooord- 
ing  to  law. 

^*  It  is  further  ordered  that  said  receiver  make  a  report  of 
his  doings  in  this  behalf.  The  defendants  having  elected 
not  to  give  a  bond  to  the  plaintiffs  as  above  provided,  the 
said  Edgar  Zabriskie  is  hereby  appointed  receiver  subject 
to  the  conditions  and  with  the  powers  as  above  set  forth." 

The  question  before  the  court  is  this,  Was  the  district 
court  justified  in  appointing  a  receiver?  The  plaintiffs  in 
their  petition  set  forth  the  indebtedness  of  Jacob  Weil,  Jr., 
to  them,  the  recovery  of  a  judgment,  and  the  issuing  and 
return  of  an  execution  unsatisfied.  They  also  allege  that 
certain  transfers  and  conveyances  of  property  by  said  Weil 
to  his  mother  and  others  were  fraudulent,  and  for  the  pur- 
pose of  defrauding  creditors.  There  is  considerable  testi- 
mony in  the  record  tending  to  sustain  this  contention. 
Mrs.  Weil,  the  mother  of  Jacob  Weil,  Jr.,  claims  the  prop- 
erty.    The  bill  of  sale  is  as  follows : 

**  Know  all  men  by  these  presents,  that  I,  Jacob  Weil,  Jr., 
of  the  county  of  Douglas,  and  state  of  Nebraska,  in  con- 
sideration of  $3,600,  in  hand  paid  by  Caroline  Weil,  of 
Cleveland,  Ohio,  the  receipt  whereof  is  hereby  acknowl- 
edged, do  hereby  sell  and  convey  unto  the  said  Caroline 
Weil  the  following  goods  and  chattels,  situate  in  the  county 
of  Douglas,  state  of  Nebraska,  to-wit : 

''All  and  singular  my  stock  of  goods,  wares,  and  mer- 
chandise, consisting  of  staple  and  fancy  groceries,  canned 
goods,  cigars  and  tobaccos,  flour,  fruits  and  vegetables, 
glassware,  woodenware  and  crockery,  in  fact  all  articles  of 
merchandise  kept  and  owned  by  me,  situate  in  store-room 
and  basement  numl)er  1002  Saunders  street,  city  of  Omaha, 
Nebraska;  also  all  store  fixtures,  furniture,  show  cases, 
scales,  lamps,  stoves,  office  desk  and  safe,  counters  and 
shelving,  ice  chest,  oil  and  gasoline  tanks,  coffee  mill  and 
other  fixtures,  furniture,  etc.,  now  used  in  said  store-room 
and  basement  and  owned  by  me;  also  hereby  sell,  assign, 
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set  over  unto  said  Caroline  Weil,  her  heirs  and  assigns,  all 
books  of  account  and  bills  receivable,  the  same  being  upon 
the  books  in  said  business  in  said  store-room,  as  fully  and 
completely  as  though  each  account  and  bill  receivable  was 
by  itself  separately  assigned ;  also  one  white  horse,  about 
nine  years  of  age,  named  'Charlie';  one  sorrel  horse,  about 
nine  years  of  age,  named  ^  Red,'  and  one  brown  pony,  about 
nine  years  of  age,  named  ^ Billy';  also,  one  double-decked 
delivery  wagon,  one  single-seat  buck  board  wagon,  one  set 
double  harness,  and  one  set  single  buggy  harness,  four 
horse  blankets,  one  oil  tarpaulin  for  wagon,  and  two  hitch- 
ing weights. 

''And  I  hereby  covenant  and  agree  to  and  with  the  said 
Caroline  Weil,  her  heirs  and  assigns,  that  the  above  de- 
scribed chattels,  goods,  wares,  and  merchandise,  and  the 
said  book  accounts  and  bills  receivable  are  now  in  my  pos- 
session, are  owned  by  me  and  are  free  from  all  incumbrance 
in  all  respects. 

'^  To  have  and  to  hold  the  same  forever,  and  I,  the  said 
Jacob  Weil,  Jr.,  will  forever  warrant  and  defend  the  same 
against  all  persons  whomsoever,  upon  condition,  however, 
that  if  the  said  Jacob  Weil,  Jr.,  shall  pay  to  the  said  Car- 
oline Weil,  her  heirs  and  assigns,  his  promissory  notes  de- 
scribed as  follows,  to-wit:  One  note  dated  on  or  about 
January  1,  1887,  for  $2,000,  payable  one  year  after  date 
thereof,  and  one  note  of  $1,000,  dated  along  in  March  or 
April,  1887,  due  one  year  from  date  thereof,  both  of  which 
notes  are  payable  to  Caroline  Weil ;  also  one  note  dated 
about  October  1, 1888,  payable  one  year  from  date  thereof, 
with  interest  thereon,  payable  to  Meyer  Weil,  with  interest 
on  all  of  said  notes  at  the  rate  of  —  per  cent  per  annum 
from  date  thereof  until  paid,  according  to  the  tenor  thereof, 
then  these  presents  to  be  void,  otherwise  in  full  force. 

"And  I,  said  Jacob  Weil,  Jr.,  do  hereby  covenant  and 
agree  to  and  with  the  said  Caroline  Weil,  that  in  case  of 
default  made  in  the  payment  of  the  above  mentioned  prom- 
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issory  notes,  or  io  case  of  my  attempting  to  dispose  of  or 
remove  the  same  from  Douglas  county,  Nebraska,  the 
aforesaid  goods,  chattels,  wares,  merchandise,  fixtures,  fur- 
niture, books  of  account,  or  bills  receivable,  or  any  part 
thereof,  or  if  at  any  time  the  said  mortgagee  or  her  assigns 
shall  feel  unsafe  or  insecure,  then,  and  in  that  case,  it  shall 
be  lawful  for  the  said  mortgagee  or  her  assigns  by  herself 
or  agent  to  take  immediate  possession  of  said  goods,  chat- 
tels, wares,  merchandise,  furniture,  fixtures,  books  of  ac- 
count, and  bills  receivable  wherever  found,  the  possession 
of  these  presents  being  his  suiBcient  authority  therefor; 
and  it  is  hereby  expressly  understood  and  agreed  that  said 
Caroline  Weil  may  take  immediate  possession  of  said  above 
described  property  and  sell  the  same  at  private  or  public 
sale  as  in  her  discretion  may  seem  best^  or  so  much  thereof 
as  shall  be  sufficient  to  pay  the  amount  due  or  to  become 
due,  taking,  keeping,  advertising,  and  selling  of  said  prop- 
erty, together  with  a  reasonable  sum  as  an  attorney's  fee, 
the  money  remaining  after  paying  said  sums,  if  any,  to  be 
paid  on  demand  to  the  party  of  the  first  part.  Said  sale 
to  take  place  in  the  city  of  Omaha,  Douglas  county,  Ne- 
braska. In  case  of  public  sale  said  Caroline  Weil  shall 
give  at  least  twenty  days'  notice  of  said  sale  by  advertising 
in  some  newspaper  printed  in  said  Douglas  county,  Ne- 
braska. 

"  Witness  my  hand  and  seal,  this  14th  day  of  January, 
1889.  Jacx>b  Weil,  Jr. 

"Witness: 

"A.  S.  Churchill.'' 

In  the  amended  petition  it  is  alleged,  in  regard  to  tlie 
several  mortgages  executed  by  Weil,  "that  said  alleged 
mortgages  were  made  and  delivered  at  the  same  time,  were 
filed  for  record  at  the  same  time,  and  possession  taken  of 
the  property  under  said  instruments  at  the  same  time; 
that  all  the  steps  taken  from  the  beginning  leading  up  to 
the  making  of  said  instruments  and  since  were  a  part  of 
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the  same  transaction,  and  neither  of  said  instruments  was 
superior  to  the  other,  but  both  were  on  the  same  footing, 
and  there  was  no  arrangement  as  between  them  as  to  pri- 
ority or  order  of  payment;  that  in  reality  they  are  one  in- 
strument. In  said  instrument  to  Caroline  Weil  it  was 
provided  that  it  should  secure  the  payment  of  a  debt  to  a 
third  party,  one  Meyer  Weil,  who  is  not  made  a  party 
hereto,  but  is  a  beneficiary  thereunder,  and  by  said  instru- 
ments the  said  Lee  Rothschild  and  Caroline  Weil  become 
trustees  for  the  said  Meyer  Weil,  and  thereby  said  instru- 
ments constituted  an  assignment  for  the  benefit  of  the 
creditors  of  Jacob  Weil,  Jr.,  of  all  his  property,  and  void 
because  contrary  to  the  assignment  law  of  Nebraska."  The 
testimony  tends  to  sustain  the  allegations  of  the  amended 
petition,  and  the  case,  so  far  as  the  assignment  and  the 
trust  relation  of  the  assignee,  seems  to  be  identical  with 
that  of  Bonna  v.  Carter,  20  Neb.,  566. 

The  answer  of  Carolina  Weil,  duly  verified,  is  in  the  rec- 
ord, but  we  find  no  affidavit  made  by  her  as  to  the  amount 
loaned  her  son.  There  are  affidavits  of  Jacob  Weil,  Jr., 
and  others,  and  a  number  of  these  tend  to  sustain  the  claim 
of  the  plaintiffs)  for  a  receiver.  The  court  seems  to  have 
been  fully  justified  in  making  the  appointment  in  question 
and  the  order  must  be 

Affirmed, 
The  other  judges  concur. 
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g  ^      State,  ex  rel.  Sam'l  P.  Brigham,  v.  City  of  South 

Omaha  et  al. 

[FiLKD  Febbuabt  17, 1892.] 

1.  Liquors:  Application  fob  License:  Notice  Must  be  Pub- 

lished GoKTiNUOUSLY.  The  applicant  for  a  lioenm  to  sell  in- 
toxicating drinks  most  canse  a  notice  of  his  application  to  be 
pnbliahed  at  least  two  weeks  in  a  newspaper  published  in  the 
oonnty,  having  the  largest  circalation  therein.  This  notice  is  to 
be  oontinned  for  two  weeks.  It  is  to  be  published  in  every  is- 
sne  of  the  paper.  If  the  paper  is  published  daily,  then  the  no- 
tice must  be  published  daily.  If  the  paper  is  published  weekly 
then  weekly  publication  will  be  sufficient. 

2.  :  :  The  Object  of  the  Notice  is  to  give  as  wide 

publicity  as  possible  to  the  plaintiff's  application  so  that  if  any 
person  knows  of  any  violation  of  the  license  law  by  the  appli- 
cant, or  any  valid  reason  why  license  should  not  be  granted  to 
bim,  he  may  come  forward  and  make  objection. 

Erbob  to  the  district  court  for  Douglas  oountj.  Tried 
below  before  Doane^  J. 

E.  W,  SimercUy  for  plaintiff  in  error,  cited :  StaJte^exreL 
Foster^  v.  Barton,  27  Neb.,  481 ,  fiitote,  ex  reL  WAer,  c. 
Bay%,  31  Id.,  514;  Whiiaker  t.  Beach,  12  Kan.,  493; 
Sialt  ».  Colline,  33  Id.,  77;  WUMim  v.  WUliama,  Id.,  149; 
Felton  V.  Drummond,  21  Neb.,  492. 

David  L,  Oartan,  contraj  cited:  Davis  v,  Hudotij  15 
Neb.,  28;  Brewer  v,  Springfiddy  97  Mass.,  152;  Andreios 
V.  R.  Co.,  14  Ind.,  172. 

Maxwell,  Ch.  J. 

In  August,  1891,  the  relator  filed  a  petition  for  a  ma9»- 
damue  against  the  defendants,  in  the  district  court  of  Doug- 
las county,  as  follows  :^ 

''  Comes  now  the  said  plaintiff,  the  state  of  Nebraska,  at 
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the  relation  of  Samuel  P.  Brigham,  and  for  cause  of  action 
against  the  said  defendants  alleges : 

^'  1.  That  said  relator,  Samuel  P.  Brigham,  is  now,  and 
for  over  a  year  last  past  has  been,  a  resident,  citizen,  and 
voter  of  the  city  of  South  Omaha,  Douglas  county,  Neb- 
raska. 

^*2,  Complainant  further  shows  that  the  said  city  of 
South  Omaha  is  a  municipal  corporation  organized  and 
existing  and  governed  by  the  laws  of  the  state  of  Xc* 
braska  for  such  purposes  made  and  provi4k\I. 

''3.  That  the  said  defendant  AVilliani  G.  Slonn  is  the 
mayor  of  said  city  and  the  other  defendants  arc  (he  duly 
elected  and  qualified  members  of  the  eity  (n)nnc*il  ofs;iid  city, 
and  as  such  city  council  of  the  said  eity  of  Sontli  Oniuha 
have  power  to  license,  regulate,  and  pmliihit  the  sal<% 
or  the  giving  away  of  malt,  spirituou-i,  vinous,  nii.xed,  or 
fermented  liquors  within  the  limils  of  the  said  city  of 
South  Omaha. 

"4.  PlaintiflF  further  shows  to  the  court  tliat  on  the  2d 
day  of  April,  1891,  one  Edward  Burk  duly  made  appli- 
cation to  the  said  defendants  for  a  license  to  sell  liquor  by 
filing  with  the  city  clerk  of  said  city  of  South  Omaha  his 
petition  therefor,  signed  as  by  law  required,  and  that 
thereupon  Edward  Burk  caused  to  be  published  in  the 
Omaha  Wortd-Herald,  a  daily  newspaper  printed  in  said 
county,  a  notice  of  his  the  said  Burk's  application  for  said 
license. 

'* Plaintiff  further  states  that  said  notice  was  published 
in  said  World^Herald  on  the  3d  day  of  April,  1891,  and 
also  on  the  10th  day  of  April,  1891, and  that  there  was  no 
other  or  further  publication  in  said  newspaper  of  said  no- 
tice; that  said  newspaper  was  at  the  time  said  notice  was 
so  published  a  daily  paper  issued  every  day  and  was  issued 
every  day  between  the  3d  and  the  10th  days  of  April, 
1891.     *     *     * 

'' Plaintiff  fnrther  shows  to  the  court  that  on  the  29th 
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daj  of  Aprily  and  long  prior  to  the  granting  of  the  said 
license,  said  relator  filed  in  the  office  of  the  city  derk  of 
said  city  a  written  remonstrance  against  the  granting  of 
said  license  to  said  Edward  Burk.      ♦    ♦     * 

*'  Plaintiff  further  alleges  that  said  dty  council  never  set 
a  day  or  time  for  the  hearing  of  said  remonstrance,  but 
did,  notwithstanding  the  same,  and  on  the  14th  day  of 
May,  1891,  grant  and  issue  to  said  Edward  Burk  a  license 
to  sell  liquor  as  in  said  Edward  Bnrk's  p^iti6n  prayed. 
And  immediately  thereafter,  and  as  soon  as  possible  for 
relator  so  to  do,  he  gave  notice  to  defendants  of  his  inten- 
tion to  appeal  said  matter  of  the  application  of  Edward 
Burk  for  a  license,  his  remonstrance  thereto  and  the 
granting  and  issuance  thereof,  to  the  district  court  of  said 
Douglas  county,  Nebraska,  and  your  relator  obtained  and 
filed  a  full  and  a  complete  transcript  of  the  record  and  evi- 
dence in  said  matter  in  the  office  of  the  clerk  of  the  dis- 
trict court  of  said  Douglas  county,  Nebraska,  on  the  21st 
day  of  May,  1891,  thereby  perfecting  his  said  appeal  of 
said  matter.  Immediately  thereafter,  and  on  the  21st  day 
of  May,  1891,  relator  gave  to  said  defendants  a  notice  in 
writing  that  he  had  perfected  his  said  appeal  and  demanded 
that  said  defendant  as  such  city  council  aforesaid,  recall, 
cancel,  and  revoke  the  license  of  said  Edward  Burk  pend- 
ing the  said  appeal  in  the  said  district  court  of  said  Douglas 
county,  Nebraska.  Defendants  refused,  and  still  refuse,  to 
cancel,  revoke,  or  recall  said  license  pending  said  appeal. 

''  5.  Relator  further  shows  to  the  court  that  he  is  with- 
out adequate  remedy  at  law  in  the  premises. 

"  Wherefore  your  relator  prays  that  he  have  a  writ  of 
mandamus  to  compel  the  said  defendants,  the  mayor  and 
city  council  of  the  said  city  of  South  Omaha,  to  cancel,  re- 
voke, and  recall  said  license  so  as  aforesaid  granted  and 
issued  to  said  Edward  Burk,  and  until  the  hearing  of  the 
said  appeal  so  as  aforesaid  made  and  perfected  by  said  re- 
lator, or  show  cause  if  any  there  be  why  said  writ  should 
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not  be  granted^  and  that  such  other  order  may  be  made  in 
the  premises  as  may  be  just  and  equitable." 

An  answer  was  filed  to  this  petition  which  need  not  be 
noticed. 

The  case  was  submitted  to  the  court  on  the  following 
stipulation  of  facts : 

''It  is  hereby  stipulated  and  agreed  by  and  between  the 
parties,  that  the  within  entitled  cause  may  be  submitted  to 
the  court  on  the  following  agreed  state  of  facts : 

''  The  first,  second,  and  third  paragraphs  in  relator's  pe- 
tition are  admitted. 

''  The  application  of  one  Ed.  Burk  to  the  defendants 
for  a  liquor  license  in  form  as  required  by  law  on  the  2d 
day  of  Apr}],  1891,  is  admitted. 

''The  publication  of  such  notice  of  application  is  ad- 
mitted by  Burk,  in  the  Omaha  World-HercM  on  the  3d 
and  10th  days  of  April,  1891,  and  at  no  other  times,  and 
the  publication  of  said  World-Herald  as  a  daily  paper,  on 
every  day  between  the  3d  and  10th  days  of  April,  1891, 
is  admitted  as  in  relator's  petition  alleged.  The  proof  of 
said  publication  is  admitted. 

"  It  is  admitted  that  relator  filed  a  protest  against  the 
granting  of  a  license  to  said  Burk,  on  the  grounds  that  the 
notice  given  by  publication  as  aforesaid  was  not  sufficient, 
in  so  much  as  it  was  not  published  every  day  for  two 
weeks. 

"  It  is  admitted  that  the  city  council  did  set  a  time  for 
the  hearing  of  the  remonstrance  so  filed,  and  that  on  the 
day  so  fixed,  no  testimony  was  offered  on  either  side,  and 
that  on  the  14th  day  of  May,  1891,  a  license  was  issued 
to  Burk  which  the  defendants  refused  to  revoke,  recall  or 
cancel,  notwithstanding  the  relators  demands  that  they  do 

80. 

"The  filing  of  a  transcript  of  the  records  of  the  city 
council  in  the  matter  of  said  Burk  in  the  district  court  of 
Douglas  county,  Nebraska,  and  that  said  record  is  com- 
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pleted  by  an  affidavit  of  the  assistant  of  the  city  clerk^  filed 
by  defendants  in  this  cause  is  admitted. 

"It  is  agreed  by  and  between  the  parties  that  the  suffi- 
ciency of  Burk's  publication  of  notice  is  the  only  point 
on  which  the  adjudication  of  the  court  is  required. 

"The  relator's  want  of  an  adequate  remedy  at  law  is 
admitted." 

Section  2,  chapter  60,  Compiled  Statutes,  reads  as  fol- 
lows: 

"No  action  shall  be  taken  upon  said  application  until 
at  least  two  weeks'  notice  of  the  filing  of  the  same  has 
been  given  by  publication  in  a  newspaper  published  in 
said  county  having  the  largest  circulation  therein,  or,  if 
no  newspaper  is  published  in  said  county,  by  posting  writ- 
ten or  printed  notices  of  said  application  in  five  of  the 
most  public  places  in  the  town,  precinct,  village,  or  city  in 
which  the  business  is  to  be  conducted,  when,  if  there  be  no 
objections  in  writing  made  and  filed  to  the  issuance  of  said 
license,  and  the  county  board  is  in  session  and  all  other 
provisions  of  this  chapter  have  been  fully  complied  with, 
it  may  be  granted.'' 

"Sec.  3.  If  there  be  any  objection,  protest,  or  remon- 
strance filed  in  the  office  where  the  application  is  made, 
against  the  issuance  of  said  license,  the  county  board  shall 
appoint  a  day  for  hearing  of  said  case,  and  if  it  shall  be 
satisfactorily  proven  that  the  applicant  for  license  has  been 
guilty  of  the  violation  of  any  of  the  provisions  of  this 
act  within  the  space  of  one  year,  or  if  any  former  license 
shall  have  been  revoked  for  any  misdemeanor  against  the 
laws  of  this  state,  then  the  board  shall  refuse  to  issue  such 
license. 

"Sec.  4.  On  the  hearing  of  any  case  arising  under  the 
provisions  of  the  last  two  sections,  any  party  interested 
shall  have  process  to  compel  the  attendance  of  witnesses, 
who  shall  have  the  same  compensation  as  now  provided 
by  law  in  the  district  court,  to  be  paid  by  the  party  calling 
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said  witnesses.  The  testimony  on  said  hearing  shall  be 
reduoed  to  writing  and  filed  in  the  office  of  application, 
and  if  any  party  feels  himself  aggrieved  by  the  decision 
in  said  case  he  may  appeal  therefrom  to  the  district  court, 
and  said  testimony  sliall  be  transmitted  to  said  district 
court  and  such  appeal  shall  be  decided  by  the  judge  of 
such  court  upon  said  evidence  alone.'' 

It  will  be  observed  that  publication  of  the  application 
is  to  be  made  for  at  least  two  weeks  in  the  newspaper 
published  in  said  county  having  the  largest  circulation 
therein.  The  object  of  the  publication  is  to  give  the 
widest  possible  publicity  to  the  application  in  order  that 
those  who  consider  the  applicant  an  unfit  person  to  con- 
duct a  saloon  may  have  an  opportunity  to  remonstrate 
against  the  issuing  of  license.  The  petition  must  set  forth 
that  the. applicant  is  a  person  of  respectable  character  and 
standing  and  a  resident  of  the  state.  A  liquor  seller  is 
forbidden  to  sell  or  furnish  liquor  to  any  minor,  appren- 
tice, or  servant  under  twenty-one  years  of  age,  or  to  an 
Indian,  insane  person,  or  a  drunkard.  He  must  also  keep 
his  place  of  business  closed  on  Sundays  and  on  the  day  of 
any  general  or  special  election. 

There  are  other  provisions  which  it  is  not  necessary  to 
notice.  If  the  applicant  has  been  guilty  of  any  violation 
of  any  of  the  provisions  of  the  act  within  the  space  of  a 
year  before  making  the  application,  or  if  any  former  li- 
cense has  been  revoked,  for  any  misdemeanor  against  the 
laws  of  the  state,  then  the  board  ^'  shall  refuse  to  issue 
license/' 

The  statute  recognizes  the  fact  that  the  traffic  in  intoxi- 
cating liquors  is  an  evil,  and  that  is  is  necessary  to  r^ulate 
and  control  the  same.  To  place  the  traffic  in  the  hands 
of  respectable  persons  the  law  requires  the  applicant  to 
publish  a  notice  for  two  weeks  in  the  newspaper  published 
in  the  county  having  the  largest  circulation  therein,  that 
he  has  applied  for  license  for  the  ensuing  year.  The  ob- 
59 


882  NEBRASKA  REPORTS.  [Vol.  33 

8Ute,  ex  reL  Brlgtaam,  t.  South  Omaha. 

ject  of  this  notice  is  to  apprise  every  resident  of  the 
county  of  the  application,  so  that  if  any  person  knows  of 
any  violation  of  the  law  by  the  applicant,  he  may  come 
forward  and  remonstrate  against  the  issuing  of  license. 
This  notice  is  to  have  as  wide  publicity  as  possible.  It  is 
to  be  published  two  weeks,  not  weekly,  unless  the  paper 
having  the  largest  circulation  in  the  county  is  published 
weekly.  Where  such  paper  is  published  daily,  then  the 
notice  is  to  be  published  as  often  as  the  paper  is,  viz.,  daily; 
It  is  a  notice  to  be  published  two  weeks.  That  we  under- 
stand requires  a  continuous  publication,  viz.,  in  every  issue 
of  the  paper.  As  the  notice  in  this  case  was  not  published 
for  two  weeks,  it  follows  that  the  court  below  erred  in  ren* 
dering  judgment  for  the  defendants.  The  judgment  of  the 
court  below  is  reversed  and  the  cause  remanded  for  further 
proceedings. 

Reversed  and  bemanded. 
The  otiier  judges  concur. 
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pears in  the  title  of  the  cause,  there  is  no  ground  of  at- 
tachment auainst  the  president  alone.  Bauer  v.  Deane.  .497-8 

10.  The  filing  of  an  amended  petition,  alleging  a  liability  on 
the  part  of  such  president,  will  not  enable  an  attachment 
issued  thereon  to  take  precedence  of  one  issued  after  the 
original  petition  but  before  the  amendment.    Id 498 

Attorneys.    See  Pleading,  11.    Trial.    Wills,  2. 

1.  Assignee  of  judgment  takes  subject  to  lien  of.  Tate*  v. 
Kinney 856 

2.  Lien  of,  paramount  to  any  right  of  set-off.     Bice  v.  Day...  205 

3.  Judgment  as  to  reasonableness  of  fees  affirmed.    Id, 

Australian  Ballot. 

Slate  V.  Bankin 270 

Banks.    See  National  Banks. 

Barter.    See  Sale,  1. 

Bastardy. 

1.  Unsupported  testimony  of  complainant  may  be  sufficient 

to  convict.     Ol9onv.  Peterson 360 

2.  Where  one  of  the  issues  is  whether  complainant  was  un- 
married at  commencement  of  action,  and  she  testifies  that 
she  was  not,  refusal  to  allow  cross- examination  as  to  whether 


• 
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she  did  not  live  with  a  certain  man  as  his  wife  is  reversible 
error.     Id 365 

3.  Offer  of  com  prom  ine  made  by  defendant  and  not  accepted 

is  inadmissible.     Id 363-4 

4.  Testim  injr  that  complainant  had  seznal  intercourse  with 
other  men  ontside  the  period  of  gestation,  inadmissible. 

Jd 365 


Bills  of  Exeeptions.    See  Review,  2. 

1.  All  evidence  mast  be  preserved  in.     Becker  v.  Simomh C85 

2.  Coanty  judge  may  sign,  where  he  has  dissolved  an  attach- 
ment, and  in  a  term  case  in  coanty  court,  judge's  authority 
to  prepare,  continues  during  entire  term.  Osborne  v. 
Canfield 333-4 

3.  Authorized  in  forcible  entry  and  detention  cases  before  a 
justice  of  the  peace,  and  evidence  on  motion  for  a  change 
of  venue  must  be  preserved  therein  to  be  reviewed  in 
higher  courts.     Osborne  v.  ShoUceH 352-3 

4.  Bill  stricken  from  files  for  failure  of  judge  to  sign;  rea- 
sons for  latter  not  examined  on  motion  to  strike.     Jexceti 

V.  Osborne 25-(> 

5.  Orders  extending  time  for  preparing,  not  to  exceed  eighty 
days,  will  not  be  reviewed.     Payne  v.  Jones 260,  261 

6.  Motions  to  quash,  because  not  prepared  in  time,  viewed 
with  disfavor,     /d... 261 

7.  Motion  to  quash,  must  be  specific;  ground  that  bill  "was 
not  made  and  signed  as  required  by  law,''  insufiicient. 
Walker  v.  Morse,^ 651-2 

Bills  of  Sale.    See  Fraudulent  Conveyances,  4.     N  soo- 
TiABLB  Instruments,  4. 

Bona  Fide  Holder.    Bee  Negotiable  Instrumevts,  4,  10. 

Bonds.   See  Appeal,  4.   Clerk  of  District  Court.   Cuu.sty 
Bonds.    Principal  and  Surety. 

Bondsmen.    See  Executions. 

Books  of  Account.    See  Account  Books. 

Bridge  Companies.    See  CoRPORATio>fs,  2. 

Briefli.    See  Review,  4. 

Burden  of  Proof.    See  Onus  Probandi. 

Canvass.    See  Elections,  2. 

Carriers.    See  Nfoligence.  1. 
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Ohallenge. 

OTerraliDg  of,  for  caaae,  in  action  against  saloon-keeper  for 
loss  of  support,  approved.    Seottv.  Chope, 79,  82,  9^-6 

Change  of  Venue.    See  County  Attorney,  3. 

1.  Party  asking,  from  jnstioe  of  the  peace,  cannot  dictate  to 
what  justice  cause  shall  be  transferred.     State  v.  Cotton,.,  561 

3.  Mandamus  to  compel  jostioe  to  allow,  denied.    Id 561-3 

Chattel  Mortgages.    See  Consideration,  1,  3.    Fbaudu- 
LENT  Conveyances,  3. 

1.  Conway  V.  St,  Joseph  Iron  Co 465-6 

2.  Action  for  failure  to  release;  actual  damage  must  be 
proTed;  judgment  for  $50  reyersed.     Deering  v.  Miller.. .656-7 

3.  Description  hdd  to  be  an  entirety,  and  an  instruction  sub- 
mitting each  part  as  though  it  were  entire  improper. 
Norfolk  Nail.  Bank  ».  Wood 113,  U7-8 

4.  Clause  authorising  mortgagee  to  take  the  property  when 
he  feels  insecure  will  not  warrant  a  seizure  unless  mort- 
gagor is  about  to  do,  or  has  done,  something  to  impair  the 
security.     Case  Plow  Wotksv.  Marr 217 

5.  Evidence  reviewed  and  found  sufficient  to  justify  mortga- 
gee's seizure.   Id 217-19 

Churches.    See  Mbohanios'  Liens,  4. 

Cities.    See  Municipal  Corpobation& 

Citiflenship.    See  Estoppel. 

Ciyil  Damages.    See  Liquors,  3. 

Clerk  of  District  Court. 

1.  Is  liable  with  his  sureties  for  expenses  in  reproducing 
public  records  destroyed  through  his  negligence,  and 
county  may  sue  on  such  bond  though  it  runs  to  the  people 
of  the  county.     l\>ncray  v.  Dodge  CowiUy 803,  806 

3.  Instructions  in  such  action  approved.    Id 806-13 

Compromise. 

Offer  of,  not  accepted,  inadmissible  in  bastardy  proceedings. 
Olson  c.  Peterson 363-4 

Confessions. 

Held^  Inadmissible  because  of  inducements  by  police  officer. 
Buhster  t.  Stale 665 

Confirmation.    See  Judicial  Sales,  3. 

Consideration.    See  Negotiable  Instruments,  10. 

1.  A  pre-existing  debt  is  a  valuable,  for  a  chattel  mortgage. 
Henry  r.  Vliei 133-5 
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2.  Likewise  is  the  release  of  an  indorser  or  a  surety  on  a 
promissory  note.     Id. 

3.  Adequacy  of,  is  discretionary  with  the  parties.  Rice  v. 
Qibbs 466-7 

4.  Five  dollars  form  a  sufficient,  for  option  to  convey  land. 

Id 466 

5.  Mere  timber  claim,  right  to  which  has  been  lost  by  fail- 
ure to  comply  with  the  law,  is  not  a  sufficient.  Cooper  o. 
ClUUenden 318 

Consolidation.    See  Railroads,  2,  3. 

Ck>nstitutional  Law.  See  Maxims.  Statutes.  Supreme 
Court,  2. 

1.  Object  of  proTision  as  to  snlojects  and  titles  of  acts  consid- 
ered.    Inr€  White 819 

2.  Ch.  47,  Laws  of  1889,  requiring  foreign  insurance  compa- 
nies to  pay  a  percentage  of  their  gross  receipts  for  the  sup- 
port of  fire  companies,  conflicts  with  sec.  7,  art.  9,  Const 
State  V.Wheeler 563 

Contempt.    See  Jury. 

Contest.    See  Elections,  1, 2.   Supreme  Court,  2.  Wills,  2. 

Continuance.    See  Trial,  2. 

Error  in  denying,  cured  if  trial  does  not  take  place  until 
after  time  requested  has  elapsed.     Baldwin  v.  Rhea, 32 1  -2 

Contracts.  See  Evidence,  15,18.  Interest.  Penalty.  Spe- 
cific Performance.  Statute  of  Frauds.  Work 
AND  Labor. 

1.  Must  be  mutual,  certain,  and  fair,  to  be  enforced.     Cooper 

V.  Chitteiiden 318-19 

2.  Agreement  for  lease  and  operation  of  an  elevator  and  con- 
duct of  grain  business  set  out  and  construed;  account  be- 
tween the  parties  referred  to  an  expert  for  examination. 
Warren  v.  Raben 380 

3.  Optional  agreement,  for  a  consideration  of  $5,  to  conrey 
real  estate  upon  payment  of  $3,500;  terms  examined  and 
held  not  to  be  inequitable;  specific  performance  decreed. 
Rieev,  Qihhs... 461-6 

4.  Such  an  agreement  is  assignable  and  may  be  enforced  in 
name  of  assignee.     Id 468-76 

5.  Adequacy  of  consideration  discretionary  with  the  parties. 

Id 466-7 

Conyeraion.    See  Sheriff,  2. 

1.  Action  for,  by  sheriff;  Judgment  for  plaintiff  affirmed. 
HUlv.  Belman 731 
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2.  Action  a^atnAt  officer  for,  io  levying  execntion;  instnio- 
tions  A( /J  erroneous.     7Tinmp8on  v  Benner.^ 193 

3.  Facto  in  action  for,  reviewed;  jadgment  affirmed.    Paj/ne 

V.  Jone$ *^0 

ConveyanoeB.     See  Deeds.     Fraudulent  Conyetances. 
Party  Walls.    Statute  of  Frauds,  2. 

CrOrporations.    See  Estoppel.    Municipal  Corporations. 
Railroads. 

1.  Private  distingnisbed  from  pablic  Overton  Bridge  Co.  v. 
Means, 859 

2.  Property  of  public,  sncb  as  a  bridge  company,  cannot  be 
seized  and  sold  to  satisfy  an  ordinary  judgment  at  law; 
creditor's  remedy  is  appointment  of  a  receiver  and  seqoes- 
tration  of  corporate  earnings.     Id 859~€0 

3.  May  sue  and  be  saed  without  averring  act  of  incorpora- 
tion.    Tresterv.  M,  P.  R   Co 184-5 

Costs.    See  Specific  Performance,  5. 

Counties.    See  Highways.    Tax  Sale. 

1.  Indebtedness;  warrants;  limit     SUtUv.  Weir 35 

2.  Taxation;  constitutional  limit.     Id, 

3.  Where  a  county  board  andits  and  allows  bona  fide  claims 
against  the  county,  mandamus  lies  to  compel  it  to  include 
the  same  in  the  estimate  of  taxes  to  be  levied  for  the  en- 
suing year.     Id 39-40 

4.  County  records  are  peculiar  property  of.  Toncray  r.  Dodge 
County 804-6 

5.  County  may  recover  from  clerk  of  district  conrt  and  his 
sureties  for  expenses  in  reproducing  records  destroyed 
through  the  negligence  of  such  cleik,  though  his  bond 
runs  to  the  people  and  not  to  the  county.     Id 802-806 

6.  Instructions  in  sucb  action  approved.     Id 806-12 

County  Attorney. 

1.  Election  for,  can  be  held  only  in  even  years.  State  o. 
Rankin 270 

2.  Vacancy  in  office  of  should  be  filled  by  appointment,  and 
appointee  holds  until  successor  is  elected  and  qualified. 

Id 268 

3.  Expenses  of  employing  an  assistant,  authorized  by  sec. 
20,  ch.  7,  Comp.  Stats.,  are  chargeable,  upon  change  of 
venue,  to  county  in  which  crime  was  committed.     Fuller 

tJ.  Madison  Co 425-7 

Cotmty  Board.    See  Taxation,  2. 
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Coimty  Bonds. 

1.  Act  of  February  28,  1883,  providing  for  refaDding,  applies 

to  all  bonds  previoosly  issued  aod  payable.  State  v.  Benton,  823 
Samer.  Sume 835 

2.  And  bonds  once  issued  at  six  per  cent  interest  may  be  re- 
funded at  a  lower  rate.     Jd. 

County  Court.    See  Appeal,  6,  7.    Trial,  2. 

1.  In  a  term  case,  authority  of  judge  to  prepare  bill  of  ex- 
ceptions continues  during  entire  term.  Oaborne  r.  Gan- 
field 333 

2.  County  judge  may  sign  bill  of  exceptions  in  a  case  where 

he  has  dissolved  an  attachment.  Id 333-4 

Creditors.    See  Fraudulent  Conveyances. 

Creditor's  Bill.      See  Fraudulent  Convstances. 

Criminal  Law.    See  Confessions.     County  Attorney,  3. 
Larceny.    Murder.     Robbery. 

Cross-Appeal. 

AUinv.  Newman  610-11 

Cumulative  Remedies. 

Statute  providing  a  penalty  for  failure  of  mortgagee  to  re- 
lease after  payment,  is  cumulative  and  will  not  bar 
recovery  for  actual  damages.     Deering  v.  Miller 655 

Curative  Acts.    See  Continuance.    Evidence,  3.    Judi- 
cial Sales,  2. 

Damages.    See  Chattel  Mortgages,  2.    Municipal  Cob- 
poBATioNs,  4.    Penalty.    Replevin,  3-5. 

Days  of  Grace.    See  Negotiable  Instruments,  3. 

Debtor  and  Creditor.    See  Fraudulent  Conveyances. 

Decedents'  Estates.    See  Administration  of  Estates. 

Decree.    See  Summons,  4. 

Forfeiture  of  benefits  under.     Cheney  v,  Wagner 312-13 

Deeds.    See  Husband  and  Wife.     Mortgages.    Redemp- 
tion. 

1.  Courts  of  equity  will  reform  mutual  mistake  in  dewrip- 
tion  of  land  in.     Gwyer  v,  Spaulding 579-SO 

2.  Grantee  may  maintain  action  for  such  relief.     Id 580-1 

3.  But  not  where  the  deed  is  purely -voluntary.     Id 581 

4.  A  trustee,  empowered  to  convey  to  a  limited  number  of 
persons,  cannot  execute  deeds  to  others,  nor  delegate  his 
power.     Id 580 
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Disflnitioiis.    Bee  Wobds  and  Phbasbs. 

Demand.  See  Nbgotiablb  Instbumb^ts,  3.    Pleading,  11. 

Description.      See  Chattel  Mobtoaobs,    3.      Dbkd8»    1. 
Wills,  1. 

Diseased  Animals. 

Strykerv.  Crane 692-4 

Dismissal.     See   Ebbob   Pbockbdinob,   4.    PLBADiNa,  7. 
Redemption. 

Dower. 

The  wife  of  one  who,  nnder  a  qnitclaim  deed,  holds  a  con- 
tract for  the  parchaae  of  school  land,  was  not  entitled  to 
dower  therein  under  act  in  foroe  in  1879.  Crawl  v.  Hot- 
Hngion 107,111-13 

Easements.    See  Party  Walls. 

lyeotment. 

Action  may  he  hronght^  though  some  of  those  in  possession 
are  absent  from  the  state.  Omaha  A  F,  L.  dt  T,  Co.  v. 
Parker., ^ 776,  779 

Elections.    See  County  Attorney,  1,  2.    Officers. 

1.  Legislatare  cannot  oonstitnte  supreme  court  a  board  to  try 
contests  of.     Miller  v,  Wheeler., 7S9 

3.  The  twenty  days  allowed  to  a  conteetant  for  a  county 
office  will  not  be  held  to  have  commenced  to  run  nntii  the 
six  days  for  canvassing  have  expired,  unless  the  record 
discloses  an  earlier  canvass.     Satojfer  v.  Sweet 633-4 

3.  In  a  school  meeting  where  the  correctness  of  a  teller's 
count  of  the  vote  is  questioned,  and  a  division  is  ordered 
by  the  chairman,  his  announcement  of  the  result  thereof 
must  be  accepted.     Stale  e.  Butchine 339-40 

4.  Parol  evidence  is  admissible  on  a  trial  growing  out  of 
such  proceedings,  to  show  the  incorrectness  of  the  teller's 
count,  and  to  contradict  the  district  records.    Id, 

6.  A  legal  voter  in  a  precinct  containing  a  city  of  the  second 
class  over  2,50  >,  but  who  resides  outside  the  city  limits, 
cannot  be  registered  by  the  board  of  registration  in  such 
city.     State  r.  Leavitt 289-90 

6.  But  where  no  polling  places  are  provided  for  such  pre- 
cinct, outside  the  city  limits,  such  voter  is  entitled  to 
vote  at  any  one  of  those  situated  within  the  eity.    /d... 290-2 

7.  Semble^  County  may  be  compelled  by  mandamue  to  provide 

a  suitable  number  of  polling  places.     Id 291-2 
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Eminent  Domain.    See  Highways. 

1.  Railroad  company  formed  by  ooneolidation  may  exercise. 
Tre9terv.  M.  P.  B.  Co.^ 1T7-9 

%  Certificate  of  organlAtion  of  a  railroad  company  need  not 
specify  termini  of  a  branch  line  nor  coanties  throngh  which 
it  is  to  ran,  in  order  to  exercise  right  of,  in  one  of  snch 
coanties.    Id. 179-81 

• 

3.  Reqaisitesof  petition  for  appointment  of  appraisers.    Id,, 

171-2, 183-6 

4.  Objections  as  to  want  of  notice  and  fail  are  to  have  ap- 
praisers sworn  are  waived  by  pleading  over  and  appeal. 

Id 185-6 

Error  Proceedings.    See    Attachmbnt,  &    Liquobs,  6. 

1.  Assignment  in  petition,  **  Errors  of  law  occarring  at  the 
trial,"  etc,  not  specific  enough  to  secure  review  of  mling 

on  questions  of  evidence.  Lowe  v.  Omaha 690-1 

2.  Bat  such  an  assignment  is  sufficient  in  a  motion  for  a  new 
trial.    Labareev,  KlogUrman 156-7 

3.  Are  not  commenced  in  time  where  final  judgment  was 
rendered  Jaly  8,  1890,  and  record  filed  in  supreme  court 
Jaly  9, 1891.     Chapman  v.  Allen 129 

4.  Motion  for  a  new  trial  necessary  in  an  equity  as  well  as  a 
law  case,  but  fkilure  to  file  such  motion  is  not  sufficient 
ground  for  dismissal.     Oaughran  v.  CroaHfjf 34 

Error  Without  Prejudice.    See  Etidemob,  11.    Ikstbuo- 

TIONS,  6. 
1.  Aekerman  v.  Bryan 518 

3.  Not  reversible.     Mnt  National  Bank  v.  MiUonberger^ 852 

BaUard  v,  Hanmt 868 

8L  Improper  admission  of  testimony  not  afTecting  substantial 
rights,  is.    TVeeUrv.  M.  P.  B.  Co 186-7 

Estates. 

Those  less  than  a  freehold  are  not  estates  of  inheritance  and 
wife  had  no  dower  therein  under  statute  in  force  in  1879. 
Crawl  V,  Harrington 111-13 

Estoppel. 

Allegations  in  pleadings  as  to  the  dtisenship  of  a  corpora- 
tion, do  not  estop  the  same  parties  from  making  different 
claims  as  to  such  citisenship.     IVeUer  v.  M,  P.  B,  Co,  .....176-7 

Eyiotion.    See  Landlord  and  Tenant,  2. 

Evidence.    See  Basttabdy.   Confb88ion&    Labosny.    Bs- 

VIBW,  3, 
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«.  Admimhility. 

1.  Offer  of,  most  be  made  in  order  to  predicate  error  upon 

its  rejection.     Breeher  v,  TreUBehk€ 699 

2.  Admission  of  incompetent,  if  prejudicial,  is  roTersible 
error.     Monitor  Flow  Worhtv.  Born 747,  752 

3.  In  action  on  promissory  note,  evidence  of  forgery  by  payee 

on  other  and  unconnected  occasions  is  incompetent.     Id. ,  753 

4.  Minute  book  of  village  trustees  admissible  in  relation  to 
their  proceedings  in  granting  liquor  license.  SeoU  v. 
Chope^ 89 

5.  Where  there  is  a  failure  to  show  that  the  wife  of  an  occu- 
pant of  a  farm  had  authority  to  control  l^he  business  in 
her  husband's  absence,  her  admissions  regarding  such 
business  are  inadmissible,  and  should  not  be  submitted 

to  the  jury.     Norfolk  NaU,  Bank  v.  Wood 113,  117 

6.  Violations  of  law  within  a  year,  by  applicant  for  liquor 
license,  may  be  proved  by  any  competent  evidence  and 
burden  is  upon  remoustrators.     Livingston  v.  Cbrey 369-72 

7.  Evidence  of  fraudulent  representations  by  agents  of  a  rail- 
road company,  made  to  certain  freeholders  and  inducing 
them  to  sign  a  petition  for  a  bond  election,  is  admissible 
as  a  part  of  the  ret  gestm  in  an  action  to  enjoin  the  issue  of 
such  bonds,  though  the  statements  were  made  at  the  meet- 
ing prior  to  the  time  when  the  petition  was  signed.  Wfd- 
Unwaher  v.  Dunigan 480,  482-4 

6.  Likewise  where  the  representations  were  made  by  one 
agent  and  the  petition  presented  by  another.     Id, 483 

9.  Collection  or  loan  registers  are  not  admissible  as  books  of 
account.     Lahareev,  Klo§terman 159-61 

10.  But  they  are  admissible  as  memoranda  to  refresh  the 
memory  of  a  witness,  though  they  were  not  written  by 
him,  but  he  has  personal  recollection  of  their  facts,  and 
though  the  real  writer  is  beyond  the  reach  of  the  court 
and  his  whereabouts  unknown,  but  his  handwriting 
proved.    Id 161 

11.  Exclusion  of  testimony  subsequently  admitted,  no  ground 

of  error.    Id 160,  lOT-S 

12.  Rulings  in  action  on  bond  guaranteeing  payment  of 
notes,  approved.    Id 161-5 

13.  Must  agree  with  the  pleadings.     Traver  v.  ShaeJU.^ 548 

14.  In  action  based  in  part  upon  fraudulent  representations  as 
to  quality  and  value  of  goods  purchased,  evidence  of  ralue 

of  those  actually  delivered  is  admissible.     Id 540-1 
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b.  Parol. 

15.  Where  the  written  contract  provided  that  "  all  of  said 
goods  are  to  be  selected  by  the  said  "  defendant,  parol  evi- 
dence is  inadmissible  to  show  that  plaintiffs  contracted  with 
him  for  goods  of  a  different  character  than  those  selected. 

Id 546 

16.  Parol  evidence  is  admissible  to  show  that  the  coant  of  a 
vote  at  a  school  meeting,  as  reported  by  a  teller,  is  incor- 
rect, the  district  records  to  the  contrary  notwithstanding. 
State  V.  HHi4:hin8 ......339-40 

17.  Parol  evidence  is  admissible  to  show  that  a  term  osed  in 

a  will  is  not  the  one  intended.     Seebrock  v.  Fedawa 416 

18.  Where  parties  enter  into  a  written  contract  for  the  pur- 
chase of  land,  price  to  be  paid  as- soon  as  deed  is  execated 
and  abstract  furnished,  testimony  is  inadmissible  that 
grantee  paid  grantor  $30,  which  the  former  was  to  repay 
if  he  failed  to  comply  with  the  contract,  or  if  the  latter 
failed  he  was  to  forfeit  that  amount,  while  it  was  to  be 
deducted  from  the  purchase  price  in  case  he  took  the 
property.     Kaaerman  v.  Fries. 428-9 

Executions.    See  Coeporations,  2.     Injunction.     Part- 
nership, 2.    Vendor  and  Vendee,  2. 
Levy  upon  and  sale  of  property  of  B,  under  process  against 
that  of  A,  renders  both  officers  and  sureties  liable,  and 
also  the  plaintiff,  where  he  directs  such  levy  and  sale. 
Walker  V.  Wonderlick 507-9 

False  Bepresentations.    See  Evidence,  7,  8.    Insurance, 
2.    Specific  Performance,  1. 

Fees.    See  Attorneys.     Wills,  2. 

Final  Order.    See  Attachment,  3. 

Order  appointing  a  receiver  is.     McCord  v.  Weil 870 

Findings.  .  See  Judgments,  7. 

Fire  Insurance.    See  Insurance. 

Fixtures. 

U,  S.  Natl,  Bank  ».  BoiMCum 823 

Forcible  Entry  and  Detention.    See  Bills  of  Excep* 
tions,  3.    Landix>ed  and  Tenant,  4. 

Foreclosure.    See  Judicial  Sales.    Neootiablb  Instru- 
ments, 6.     Redemption. 

Foreign  Corporations.    See  Estoppel.    Taxation,  1. 

Forfeiture.    See  Penalty. 
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Forgery.    See  Evidbnck,  3. 

Fraud.    Set  Intsbybntioit,  1.    Limit atioit  of  Aotiofs,2. 

PLBADUrO,  10. 
Notpresnmed.    Henry  9.  Vtiti^ 136 

Fraudtilent  Ck>iive7aiioe8.    Set  Attaohments,  4, 5.   Rb- 

CEIVKR8,  2. 

1.  Failure  to  ahow  oonaideration ;  property  htid  sabject  to 
creditor'!  bill.     BuOm  v.  Hunter 119 

2.  Decree  setting  aside  deed  as  made  to  defraad  creditore 
afSrmed.     AUia  v.  Newman 587 

3.  A  chattel  mortgage  coyering  all  of  a  debtor's  property  and 
greatly  in  excess  of  the  amount  of  the  debt  is  void  as  to 
other  ungeared  creditors.     Thmnpwn  v.  Riehardeon  Drug 

Co 716 

4.  Property  ooTered  by  a  bill  of  sale  given  as  secnrity  for  a 
debt,  but  not  filed  as  required  by  law,  is  subject  to  claims 

of  other  creditors.     Oomoair  v.  81,  Joseph  Iron  Co. 455-6 

5.  The  assignee  of  a  school  land  certificate,  who  knows  of  the 
insolvent^  of  his  assignor,  but  givee  no  consideration, 
though  he  pays  an  amount  due  the  state,  has  a  lien  only 
for  the  latter  amount,  and  subject  to  such  lien  the  land  is 
liable  to  claims  of  creditors.  Conn,  River  8av.  Bank  v. 
Barrett 709 

Freeholds.    See  Estates. 

Qrading.    See  Mxtnioipal  Corpobations,  4. 

Habeas  Corpus. 

1.  A  single  judge  of  the  supreme  court  cannot  grant.    In  re 
WhiU 814-16 

2.  Proceedings  should  be  instituted  in  county  where  alleged 
unlawful  restraint  is  exercised.    Id 816 

3.  May  be  reviewed  on  error.    Id> 

Highways.    See  Stbbbtb. 

Before  lands  may  he  taken  for,  county  must  guarantee  com- 
pensation to  owners.  Zimmerman  v.  Kearney  County^ 623-3 

Homestead. 

1.  Allie  9.  Newman 614-16 

2.  Where  owner  has  agreed  to  satisfy  Judgment  from  pro- 
ceeds of  sale  of,  a  remote  grantee  purchasing  subject  to  the 
Judgment  cannot  claim  the  exemption.  Oomnoek  v.  WU^ 
soAm. •••....••••. ..••.•• ..••• * •••• • ••M......  619 

Homicide.    See  Mabtbb  akd  Sbbvabh?. 
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Husband  and  Wife.  See  AsdioNMBNTs  fob  Credttobs,  3. 
DowEB.  Evidence,  5.  Sttmmoms,  3. 
Land  parchased  with  fands  of  wife,  but  deed  taken  in  name 
of  husband;  Mdj  that  a  Jadgment  against  him  as  snraty 
on  a  note  ooold  not  be  satisfied  by  execution  against  the 
land.     Moaher  v.  Nef 772-3 

Identity  of  Issues.    See  Appeal,  2. 

Indorsement.    See  Negotiable  Instruments,  1, 4,  0. 

InDEUits.    See  Summons,  1. 

Injunction. 

1.  Of  execation  sale  denied.     Comnoeh  v.  WtUon^ 615 

2.  A  petition  for,  to  restrain  levy  of  execation  in  replevin, 
which  fails  to  state  that  the  Judgment  was  nnjast  and 
that  defendants  are  owners  of  the  property,  and  have  no 
adequate  remedy  at  law,  the  sole  ground  being  want  of 
jurisdiction,  at  the  time,  of  the  justice  who  rendered  judg- 
ment, is  insufficient     Lininger  v.  Glenn 191-2 

Injiiries  to  Person.    See  Neqliqence. 

Insolvency.    See  Fraudulent  Conveyances.    RECEivEBa 

Instructions. 

1.  Failure  of  judge  to  read  to  Jury  is  reversible  error.  Fene- 
manv.  MeCurtain , 645 

2.  May  be  refused  where  ground  is  already  covered  by.   BuH 

9.  Wagner 248 

3.  An  action  against  officer  for  conversion  in  levying  execu- 
tions, Ae2<f,  erroneous.     Thomp6onv,  Benner 193-9 

4.  In  action  on  promissory  note,  inconsistent  and  misleading; 
judgment  for  defendant  reversed.  Farmers  Bank  v. 
Harahman 449 

6.  Not  ground  for  reversal   unless  prejudicial.    Ldbareev. 

KloUerman. , 166 

Gamble  V,  Wiieon 274 

6.  A  material  inference  from  the  testimony  may  be  submit- 
ted.    Labaree  V,  Klosterman 170 

7.  In  action  on  bond  guaranteeing  payment  of  notes,  ap- 
proved.     Id 165-71 

8.  Each  paragraph  should  contain  but  a  single  proposition. 
Norfolk  Natl.  Bankv.Wood 118 

9.  Held,  Erroneous  for  submitting  admissions  of  wife  in  re- 
gard to  her  husband's  business,  without  showing  that  she 
had  authority  to  control  it;  also  a  part  of  the  description 
in  a  chattel  mortgage,  as  a  whole.    Id, 

60 
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Insiiranoe. 

1.  A  policy  ooTering  realty  and  distinct  items  of  peraoDal^ 
Is  a  seyerable  one,  and  entitles  the  insured  to  reooTer  for 
the  loss  of  a  single  item  of  personalty,  thongh  the  pre- 
mium is  stated  as  a  lamp  sum  for  the  whole.   Fhamix  /as. 

Co,  V.  Onmet^ 34^-8 

2.  Action  on  policy;  defense  false  representations;  CTidence 
of  an  true  statements  in  application;  testimony  conflict- 
ing as  to  whether  questions  were  read  to  insured,  who  was 
illiterate;  evidence  also  of  attempted  adjustment  of  loss 
by  insurer;  Judgment  for  insured  affirmed.  Dwdling 
Hotue  Jn§.  Co.  v,Weikel^ 072-3 

Influranoe  Ck>inpanie8.    Sea  Taxation,  1. 

Interest.    See  Usust. 

A  oonlractor  on  public  works  is  entitled,  by  implication,  to 
interest  on  payments  due  him,  from  the  time  of  the  ac- 
ceptance of  the  work,  and  on  a  fund  reserved  by  the  con- 
tract for  six  months,  interest  runs  from  the  end  of  that 
period.     Murphy  v,  Omaha 407-9 

Interyention.    See  Pabtnsbship,  2. 

1.  Petition  for,  hdd  not  to  state  facts  showing  fraud,  but 
mere  epithets  and  assertions  thereof.  K.  C.  ^  P.  E,  Co.  v. 
FUggerald 142 

2.  Mere  creditor  not  entitled  to;  intervenor  must  have  a 
direct  interest  or  lien.    Id, 

3.  Assignee  for  creditors  should  intervene  to  defend  an  at- 
tachment of  the  assignor's  property.  Commercial  NaU 
Bank.v,  Neb.  State  Bank 3a&-6 

Judgments.   See  Injunctions.   Replevin,  1.  Vendor  and 
Vendee,  2. 

1.  Form.     Nagelv,  LbomU 503-4 

Singer  Mfg.  Co.  v.  Dunham S90 

2.  Error  in  overruling  motion  for,  on  pleadings  waived  by 
going  to  trial  on  merits.     Becker  v.  Simons 684 

3.  Entry  of,  on  verdict,  within  judicial  discretion  of  court. 
Becker  v.  Simonds 685 

4.  Agreement  for  perpetual  injunction  of,  construed.    Tdleo 

V.  Kinneg 856 

5.  Assignee  of,  takes  subject  to  an  attorney's  lien.     Id. 

6.  One  seeking  to  set  aside,  on  the  ground  that  he  has  a  mer- 
itorious defense,  must  plead  specifically  the  fiMsts  consti- 
tuting the  same.     Hugheov.  Souoel 708-9 
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7.  Not  Toid  for  want  of  flndioga  though  aabject  to  reversal. 
Petalka  v,  FiOe 768 

8.  Will  not  be  enjoined  on  behalf  of  defendant  if  it  does  not 
appear  that  he  has  a  valid  defense.     Id. 759 

Judicial  Opinions.    SeeSTLLABua 

Judicial  Sales. 

1.  Appraisers  have  no  right  to  deduct,  fix>m  gross  appraised 
▼alae,  amount  of  the  mortgages  to  foreclose  which  sale  is 
ordered.     WdUonv.  Tramble 452 

2.  But  debtor  is  not  prejudiced  if  property  is  actually  sold 
for  two-thirds  of  its  appraised  value,  and,  in  any  event, 
confirmation  cures  all  defects.     Id ^ 453 

Jurisdiction.     See  Administration  of  Estatbs.    Munici- 
pal GoBPOSATiONs,  3.    Supreme  Court,  2. 
Question  of,  not  raised  by  court  on  its  own  motion.    Courtney 
9.  Neimeyer 799 

Jury.    See  Challsnqe.    Verdict. 

1.  Permitting  jury  to  return  to  their  room  to  change  their 
verdict,  after  having  once  returned  a  sealed  verdict,  held^ 
not  error.     Scott  v,  Chope , 89-91 

2.  The  fact  that  refreshments  are  procured  for  a  jury  which 
has  retired,  by  a  mere  bystander,  though  by  request  of  a 
juror,  and  handed  in  with  the  remark  that  they  are  from 
the  parties  to  the  action,  will  vitiate  the  verdict,  and  ren- 
der the  procurer  guilty  of  contempt  of  court.  Veneman 
v.McCiirtain 644-6 

Justice  of  the  Peace.     See  Appeal,  2, 4.     Bills  of  Ex- 
ceptions, 3.    Chance  of  Venue. 

Landlord  and  Tenant. 

1.  Tenant  cannot  use  premises  for  a  purpose  prohibited  by 
the  lease.     Hayward  v.  Eamgc 839-40 

2.  Eviction  releases  tenant  from  obligation  to  pay  rent;  but 
a  mere  trespass  or  removal  6om  the  building,  of  prohib- 
ited articles  will  not    Id 840-1 

8.  Nor  will  reletting,  after  tenant  has  abandoned  the  premi- 
ses, voluntarily.     Id 841 

4.  Befnsal  of  tenant  to  pay  rent  according  to  the  terms  of 
his  lease,  terminates  latter,  in  absence  of  contrary  provis- 
ion, and  renders  tenant  liable  to  an  action  of  forcible  de- 
tention.    PoUoek  V.  Whipple.... 754-^ 

Larceny.    See  Robbery. 

Owner  should  be  called,  in  prosecution  for,  to  prove  his  non- 
consent  to  the  taking.     Bubster  v.  State 664-6 
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Lease.    See  Landlobd  and  Tknant. 

Legislation.    See  Statutks. 

License.    See  Liquobs. 

Liens.    See  Atto&kkys.    Mjeghanics'  Likhs. 

Limitation  of  Actions.    See  Elkctionb*  3.    Ebbob  Pbo- 

CBKDIHOS,  3. 

1.  Statute  miiBt  be  epecUdly  pleaded.    Alexander  v.  Meifen,.,  776 

2.  In  cases  of  fraud,  statato  mns  frou  disooveiy  thereof,  or 

of  facts  leading  to  it     Hughm  «.  Hotud  ^ 709 

3.  Statute  not  suspended  by  absence  of  defendant  as  long  as 
suit  may  be  maintained.  OfMha  dtF.L.dtT.Oo.9, 
Parker,^ 779 

4.  Where  a  tax  purchaser  receives  a  deed  roid  on  its  fitoe,  a 
suit  to  foreclose  his  tax  lien  is  barred  five  years  thereafter. 
Warren  V,  Demar$.^ 329 

Liquidated  Damages.    See  Pbkalty. 

Liquors. 

1.  Traffic  in,  recognised  by  the  law  as  an  eviL  8UUe  «,  SoiUh 
Omaha 881 

2.  Where  paper  of  largest  circulation  in  the  county  Is  a  daily, 
notice  of  application  for  license  must  be  published  each 
day  for  two  weeks.     Id 881>2 

3.  In  action  for  loss  of  support,  where  there  was  some  evi- 
dence tending  to  disprove  the  theory  that  deceased  frose 
to  death  wbile  intoxicated,  an  instruction  that  if  he  died 
from  injuries  inflicted  by  another  because  of  intoxication 
from  liquors  furnished  by  defendants,  the  latter  and  their 
bondsmen  would  be  liable,  approved.    8eaU  v.  C&ope, 

74-^5,  86-7 

4.  Minute  book  of  village  trustees  is  admissible  in  evidence 

in  relation  to  their  proceedings  in  granting  license.    Id.*,    89 

6.  SemJbUt  A  bona  fide  sale  of  his  business  by  a  licensed  saloon- 
keeper, relieves  himself  and  bondsmen  from  liability  for 
conduct  of  such  busineas  by  purchaser,  nor  need  the  seller 
secure  a  cancellation  of  his  license.    Id, 87-^ 

6.  Whether  proceedings  to  reverse  judgment  of  district  court 
affirming  order  granting  license  should  not  be  by  error 
rather  than  appeal,  qruere,     lAvingtUm  o.  Ooreif 367 

7.  Petitioners  may  sign  application  after  it  has  been  filed 
with  city  clerk  and  notice  given;  and  latter  need  not  be 
republished.     Id 367-8 


. 
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8.  Application  held  to  have  been  signed  by  requisite  nnmber 

of  qnalified  petitioners.     Id,^ 368-9 

9.  Sale  of  adulterated  liquors,  or  to  minors,  witbin  a  year, 
disqualifying  applicant,  may  be  proved  by  any  competent 
eyidence,  and  burden  is  on  remonstrators.     Id 369-73 

10.  Licensee  is  bound  to  knovr  that  his  liquors  are  unadulter- 
ated.  Id. 371 

11.  Objection  that  no  ordinance  was  in  force  authorizing 
granting  of  license  cannot  be  first  raised  in  supreme  court 
/(!.. 371 

Iioous.    See  Actions,  %    Vsnub. 

Malpraotioe.    See  Kbglioengb,  2. 

Mandamus.    See  Counties,  3. 

Lies  to  compel  sheriff,  who  has  been  succeeded  as  assignee 
for  creditors,  to  qaitclaim  to  his  successor  real  estate  oon- 
Teyed  by  deed  of  assignment.    Strunk  v.  State 334-7 

Marriage.    See  Bastardy. 

1.  Instructions  discussing,  approved.     Oleon  v,  Peienon 360-3 

3.  Not  oondusiTely  presumed  from  cohabitation  and  conduct 
of  parties.    Id 808 

Master  and  Servant.    See  Nboligencs,  3. 

A  master  is  not  liable  to  the  intestate  of  one  killed  by  the 
former's  servant  when  the  act  was  committed  outside  the 
scope  of  the  employment.     Davie  v.  HoughteUin^ 688 

Maxims. 

*'  Expreeeio  uniue  eei  exelueio  aUeriue  "  applies  to  sec.  3,  art 
6,  Const.,  providing  for  Jurisdiction  of  supreme  court. 
MWer  V.  Wheeler 788 

Measure  of  Damages.    See  Replevin,  3. 

Meohanics'  Liens. 

1.  Decree  allowing,  affirmed  upon  review  of  evidence.  John" 
eon  V.  Blazer 841 

2.  One  who  furnishes  lumber  for  the  erection  of  shanties  and 
stables  to  a  subcontractor  on  a  railroad,  is  not  entitled  to 
a  lien  on  the  road-bed.   Siewart-ChtUe  Lumber  Co.  «.  M,  P. 

R.  Co 31-a 

3.  Attach  for  furnaces  placed  in  a  building.  U.  8.  NaU, 
Bankv,  Bonaeum 823 

4.  Church  held  liable  for  furnaces  placed  in  its  building  un- 
der contract  with  pastor.    Id,^ 823 

6.  Judgment  of  trial  court,  after  viewing  furnaces,  as  to  de- 
fects therein  affirmed.     Id „ 822-3 
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6.  Lien  ftttaelMi  to  a  lofc  Mid  building,  for  mftlorials  con- 
tracted for  in  the  name  of  a  firm  bj  two  members  thereof, 
thongb  the  legal  title  of  lot  is  in  them  indiTidnally. 
Hoagland  v.  Lutk 377 

7.  Axe  not  waiTod,  nnleee  so  intended  by  the  partiea,  by  tak- 
ing debtor's  note  for  balance  doe  on  acooant,  nor  by  giv- 
ing a  receipt,  nor  by  accepting  note  and  chattel  mortgags 

as  collateral  security.    Id^ 377-80 

8.  From  an  allegation  in  petition  to  foreclose,  tiiat  '*  plaintiff 
Ihmished  said  material  to  the  said  defendanti  •  *  * 
for  the  erection  of  said  honse,''  it  may  be  inferred  that 
the  material  was  nsed  in  snoh  erection.  Pwmenfg  v.  WhiU 
Lake  LuwUfer  Cb 245 

9.  Right  of  a  material-man  to,  depends  not  on  relation  of 
agency  between  contractor  and  owner,  bnt  upon  fiiet  of 
furnishing  materials.    IiL 

I 

10.  Petition  drawn  as  though  con  tract  had  been  made  with 
building  contractor  instead  of  owner  sustained  after  de- 
murrer OTorruled  and  plaintiff  had  answered.   Id 243,  345 

mnora.    See  Liquobs,  9.    Summons,  1. 

Misoonduot.    See  Jury. 

Misjoinder  of  Causes. 

Objections  to,  waiyed  unless  raised  in  trial  court  JFird  NaiL 
Bank  9,  MiUonberffer 849 

Mistake.    See  Voluktart  Patmbkt.    Wills,  1. 

Mortgages.    See  Neootiablb  Instruments,  6.    Redrmf- 

TION. 

Deed  absolute  in  form,  but  in  fact  a  mortgage,  passes  legal 
title  to  grantee.     QaUagher  v,  0%dd%ng$^ 227 

Motions. 

Must  be  specific     Walker  v.  Mane 651-2 

Municipal  Corporations.    See  Streets. 

1.  Policy  of  the  law  relative  to  the  annexation  of  territory, 
discussed.     Hartingion  v.  Luge 629-90 

3.  Benefits  to  property  sought  to  be  annexed  should  appear; 
annexing  large  tracts  of  agricultural  lands  not  faTored. 
Id. 

S.  Passage  by  council  of  city  of  second  class  desiring  to  an- 
nex contiguous  territory,  of  .a  resolution  to  that  effect, 
is  a  jurisdictional  prerequisite  to  action  by  the  district 
court  under  sec  99,  ch.  14,  Oomp.  Stats.,  and  eridence  of 
such  passage  must  expressly  appear  in  the  record.  Seward 
e.  Conroy.. 434-^ 
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4.  Rale  of  oompensation  for  damageB  to  abutting  property 
by  gradiDg  street,  is  differenoe  in  market  value  of  socb 
property  before  and  after  the  grading;  special  though  not 
general  benefits  should  be  set  off  against  such  damages. 
Lowe  t7.  Omaka 593-6 

5.  Market  value  defined.    Id 694 

Murder.    See  Masteb  and  Skbvant. 

Sentence  of  life  imprisonment  reduced  totwenty  years  where 
defendant  killed  one  attempting  to  apprehend  him  with- 
out a  warrant.     NeUonv,  State 528 

Ifational  Banks. 

Usury.     Fint  Naa,Bankv.  MUionberger 847 

XTegUgenoe.    See  Cubbk  op  District  Court.    Mastbr  and 

SSBVANT. 

1.  Action  against  railroad  company  for  iignries  to  passenger; 
testimony  conflicting  and  properly  submitted  to  jury;  in-    . 
structions  approved;  judgment  for  plaintiff  reaffirmed  on 
rehearing.     0.  A  R.  V.  R.  Co.  v,  ChoUeUe 143 

2.  Action  by  railway  employe  for  negligent  treatment  by 
company  surgeon  of  wound  caused  by  fellow-servant;  evi- 
dence reviewed;  verdict  held  contrary  to  instructions  and 
inconsistent  with  a  special  finding.  0.  4&  R,  V.  R,  Co.  v, 
HaU 229 

ITegotiable  Instruments.    See  Ck)NsiDERATioN,  2. 

1.  Indorsement  of  note  carries  bill  of  sale  given  to  secure  it. 
Chmblev,  WiUon ^ 273 

2.  Judgment  for  defendant  in  action  on  note  reversed  because 

of  inconsistent  instructions.    Farmere  Bank  o.  Harehman,  445 

8.  When  the  third  day  of  grace  falls  on  Sunday,  presentment 
or  demand  on  the  day  following  is  sufficient.  First  Natl. 
Bank  v.  McAllister 649 

4.  Bona  fide  indorsement  of  a  usurious  note  cuts  off  that 
defense,  but  bare  indorsement  raises  no  presumption  of  its 
lona  fides.    First  NaU.  Bank  v.  Miltonberger 850-1 

5.  Action  on  note  given  by  payee  for  one-half  interest  in 
party  wall,  on  a  lot,  the  title  to  which  maker  had  taken  in 
his  wife's  name  subject  to  a  prior  party  wall  agreement; 
judgment  for  plaintiff  affirmed.     Stehr  v.  Raben 437 

6.  Provision  in  mortgage  securing  note,  that  upon  default  in 
payment  of  latter,  or  of  any  of  the  coupons  thereto  at- 
tached, entire  note  and  mortgage  should  become  due,  and 
mortgagee  should  have  immediate  right  to  foreclose,  en- 
forced.   Lantryv.  French 526-7 
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7.  lo  an  action  npon  note,  where  answer  ie  a  general  denial, 
bnrden  Ib  opon  and  remains  with  plaintiff  to  proTe  genu- 
ineness of  instmment.    Monitor  Plow  Wurks  r.  Bom 750 

8.  In  such  action  OTidence  is  inadmissible  to  show  that  the 
payee  had,  on  other  and  nnoonnected  oocasions,  fbiged 
paper.     Id 758 

9.  Note  indorsed  bj  payee  to  enable  indorsee  to  effect  a  trade; 
sale  of  note  by  indorsee  for  his  own  benefit  at  aboat  two- 
thirds  face  Talne;  snbseqnent  discharge  of  note  by  payee 
and  action  against  him  by  last  purchaser  for  valne  of  note. 
Heldf  That  he  coo  Id  recoTer  to  the  extent  only  of  tiie  con- 
sideration paid,  with  interest.    Faulkner  v.  WMte^ 203-4 

10.  The  maker  of  notes  placed  with  a  bank  as  trustee  to  se- 
cure the  claims  of  certain  creditors  of  the  payee,  cannot 
purchase  such  claims  at  a  discount  and  set  off  their  face 
Talue  against  the  notes;  he  can  be  credited  only  with  the 
amounts  actually  paid  by  him.    ffugkea  v,  8warU 278-9 

11.  Where  the  consideration  for  a  note  is  a  jack  warranted  to 
be  a  sure  foal-getter  and  proving  not  to  be  such,  that  de- 
fense cannot  be  set  up  against  an  indoisee  before  maturity, 
knowing  of  the  warranty  but  not  of  its  fidlure.      BMee 

e.  Daott '• 783-5 

Kew  Trial.    See  Rxyiew,  7. 

1.  Not  granted  for  merely  cumulatiTe,  newly  disooTcred 
OTidence.    Hill  v.  ffelman, 736 

2.  Motion  for,  assigning  ^  errois  of  law  occurring  at  the  trialy" 
entitles  a  party  to  a  rcTiew  in  supreme  court  of  rulings  on 
questions  of  evidence.     Laharee  v.  Kloaterman 156-7 

8.  But  such  an  assignment  is  insufficient  in  a  petition  in 
error.     Lower.  Omaha 580-1 

4.  Motion  for,  necessary  before  error  can  be  prosecuted  from 
equity  or  law  case,  but  failure  to  file  such  motion  is  not 
sufficient  ground  for  dismissal.     Cfaughran  v.  Oroobjf 34 

6.  Motion  for,  by  five  out  of  six  defendants,  with  conclusive 
evidence  to  sustain  the  verdict  as  to  but  three,  Ae/if,  prop- 
erly overruled  as  to  all.    ISeoU  o.  Chope 92-^  97 

6.  Where  motion  for,  has  been  overruled,  the  court  may,  in 
consequence  of  a  decision  of  the  supreme  court,  reverse 
the  former  ruling,  and  allow  the  motion,  and  the  oppoe- 
inu;  party  must  present  evidence  at  the  second  trial,  to 
save  his  rights.     Snow  e.  Vandeveer 735 

Kotioe.    See  Eminent   Bomain,  4«    LiQuosa,  2,  7.    Sum- 
mons, 4. 
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Oooupanoy.    See  Advbbsb  Possbssion. 

Oooupation  Tax. 

Where  a  saloon-keeper  has  paid,  without  qnestion,  court  will 
not  examine  validity  of  ordinance  requiring.  B<Ueer  v, 
Fairhwrp 679 

Officers.    See  Abbbst.    Ezbcutions. 

ProYisions  for  filling  vacancies,  in  law  creating  an  office,  con- 
trol those  of  general  laws  as  to  vacancies.  State  v,  Sankin,  268 

Onus  Frobandi. 

1.  On  party  pleading  payment,  to  establish  it  by  a  prepon- 
derance of  the  evidence.     CuriU  v.  Perry 623 

2.  On  remoDstrators  against  petition  for  liquor  license,  to 
prove  that  signers  are  not  qualified  and  that  applicant 
has  violated  the  law  within  a  year.    LivinggUm  v,  Corey.,,  373 

3.  Burden  of  proving  genuineness  of  a  note,  by  plaintiff  in 
action  thereon,  remains  with  him  throughout  the  trial. 
Monitor  Plow  Works  v.  Born, 760 

Options.    See  Contbacts,  3|  4. 
Ordinances.    See  Oooupation  Tax. 


See  AssiGNMBNT.  Ck)UNTiB8,3.   Intbbventiok,  2, 3. 
Grantee  may  maintain  action  to  reform  his  deed  except  when 
it  is  voluntary.     Otoyerv.  Spaulding 680-1 

Partnership.    See  Mbohanigs'  Liens,  6.    Wobk  and  La- 
bob,  1. 

1.  Judgment  that  property  levied  on  was  partnership  prop- 
erty, hddy  supported  by  the  clear  weight  of  evidence. 
Courtney  v.  Neimeyer 796,  800 

2.  Action  by  creditor  of  one  of  two  parties  engaged  in  stock 
dealing  to  sequester  proceeds  of  a  sale  of  cattle;  petition 
for  intervention  by  second  party;  evidence  held  to  show 
partnership  and  want  of  any  profits  which  could  be  ap- 
plied to  creditor's  claim;  Intervention  allowed,  ffaasv, 
Bothechild 206 

Party  Walls. 

1.  Agreement  between  adjoining  owners  relative  to,  binds 
purchasers  subject  thereto  and  creates  an  equitable  charge 
upon  the  lots.     Slehrv,  Baben„ 4i0 

2.  Where  one  of  two  adjoining  lot  owners  agrees  inter  alia 
to  pay  one-half  the  value  of  so  much  of  a  portion  of  a 
•party  wall  as  he  should  use,  but  before  using  such  portion 
sells  his  lot  subject  to  the  agreement,  he  is  not  liable  for 
use  of  the  wall  by  his  grantee.     Jordan  v,  Kraft 846-7 
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Payment.    See  Onus  Pbobandi,  1. 

Hughes  v,  SwarU 278-8 

Penalty. 

1.  A  proTiaioD  in  an  execntorj  contract  for  the  sale  of  sheep 
at  a  fixed  price,  that  the  defaulting  party  shonld  forfeit  to 
the  other  $1,000,  is  in  the  natore  of  a  pwialty  where  the 
actual  damages  msy  he  readily  determined.  Sqmrm  v, 
ISwood 187-8 

2.  The  fact  that  no  sheep  of  the  agreed  quality  conld  he  ob- 
tained at  time  and  place  of  delivery,  will  not  entitle  snch 
snm  to  be  treated  as  liquated  damages.     Id, 188 

Personal  Ii^urieg.    See  Nbgliobncb. 

Plaoe.    See  Actions,  2.    Yknus. 

Pleading.  See  Amendment.  Appeal,  2.  Attachment,  9, 
10.  Eminent  Domain,  3.  Ebbob  Pbocebdinqs,  1, 2. 
Estoppel.    Judgments. 

1.  Petition  to  enjoin  execution  held  insufficient.     Lminger 

V.  Glenn 191-2 

2.  Action  for  damages  by  fire;  petition  liberally  construed 
and  sustained.    Jewettv,  Otbarme 28-9 

3.  Petition  for  appointment  of  administrator;  esMutials; 
must  allege  Jurisdictional  facts.    EsUUe  of  Moore  v.  Moore, 

513,  515 

4.  Petition  for  intenrention  hdd  to  contain  mere  charges  and 
epithets,  not  fhcts  showing  fraud.  K,  CL  ^  P.  B.  Co.  e. 
Fitzgerald 142 

&  Not  a  sufficient  allegation  of  usury  that  the  "  bond  *  * 
was  giTon  in  payment  of  usurious  interest  by  a  contract 
for  the  payment  of  the  same."  Anglo-Amerieem,  efc,  Oo. 
v.Brohman 412-13 

6.  If  petition  &ils  to  state  a  cause  of  action,  answer  does  not 
waive  such  defect  and  it  may  be  taken  adyantage  of  at  any 
time.     Benfew  v.  WUHa 98,  106 

7.  Where  plaintiff,  after  the  filing  of  answer  seeking  affirma- 
tiTc  relief,  dismisses  without  prejudice,  he  shonld  be  per- 
mitted to  file  a  reply  in  the  nature  of  an  answer  to  de- 
fendant's pleading.    Wintere  V,  Mean$ 639 

8.  Bee  ad  judicata;  how  pleaded.     Thomas  v,  Tkomae 374^ 

9.  Omission  of  date  of  former  judgment  not  fatal,  though 
ground  for  a  motion  to  make  more  definite  and  certain. 

Id 375 

10.  Fraud  must  be  pleaded  and  proved  in  order  to  avoid  a 
Judgment  on  that  ground.     Id 375-6 
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11.  ATerment  io  petition  against  attorney,  for  money  col- 
lected by  him,  that  defendant  "  neglected  and  refused  to 
pay  the  same  to  the  plaintiff  though  requested  so  to  do," 
is  a  sufficient  allegation  of  demand.  Fletcher  v.  Oum- 
mingB .•..794-5 

12.  Petition  to  foreclose  mechanics'  lien  drawn  as  though  con- 
tract for  materials  had  been  made  with  building  con- 
tractor instead  of  owner;  demurrer  by  owner  OTcrrnled 
and  answer  filed;  evidence  that  materials  were  used  in 
building  the  house;  petition  sustaiaed.  Pomerojf  v.  White 
Lake  Lumber  Co 242,  246 

13.  From  allegation  that  '*  plain  tiff  furnished  said  material  to 
the  said  defendant  *  *  *  for  the  erection  of  said 
house,"  it  may  be  inferred  that  the  material  was  used  in 
sach  erection.    Id, 246 

Fraotioe.    See  Appeal.    Ebsob  Proceedings.    Pleading. 
Keview. 

Prairie  Dogs. 

Craig  V,  WeUtier 484 

Presentment.    See  Negotiable  Instbuments,  3. 

Presumptions.    See  Elections,  2.    Tbial,  2. 

Are  in  favor  of  regularity  of  proceedings  of   trial  court. 
Becker  V,  Simonde 686 

Principal  and  Agent.    See  Real  Estate  Agents.    Mas- 

TEB  AND  SEBVANT. 

Prinoipal  and  Surety.     See  Clebk  of  Distbiot  Coubt. 
Executions.    Subbogation. 
A  bond  guaranteeing  payment  of  notes  "sold ''  by  obligor  to 
obligee,  does  not  bind  sureties  to  pay  notes  transferred  be- 
tween said  parties  for  a  consideration  other  than  money. 
Labaree  v.Kloslerman • 163, 166-7 

Priority.    See  Attachment,  9,  10. 

Process.    See  Summons. 

Protest.    See  Negotiable  Instbuments,  3. 

Publio  Corporations.    See  Cobfobations,  1,  3. 

* 

Publio  Works.    See  Intebest. 

Bailroads.    See  Negligence.    Taxation,  3. 

1.  The  M.  P.  B.  Co.  held  to  be  a  domestic  oorporation.  JVeeter 
V.  M.P,  E.  Cb 177-8 

3.  A  company  formed  by  oonsolidation  from  pre-existing 
ones,  may  exercise  the  right  of  eminent  domain  and  other 
oorporate  priyileges.    Id^ 177-9 
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8.  ArticlM  of  ooiuoUdatloii  need  mot  be  reoorded  in  oonnty 
derk's  office.     Id 179 

4.  Certificate  of  organization  of  company  need  not  specif 
termini  of  a  branch  line,  or  oonntiee  through  which  it  ia  to 
♦paa».    Id 179-81 

Beal  iBstate.    See  Gontbaotb,  3.    Spscifio  Psbfobmancb, 
l^^    Statute  of  Frauds,  2. 

Beal  Estate  Agents. 

Action  for  commiasiona;  petition  kdd  to  state  a  caoae  of 
action.     Aekernumv,  Br$an^ 516-17 

BeoeiTers.    See  CSobporations,  2. 

1.  Order  appointing,  is  a  final  order  which  may  be  reyiewed 

in  advance  of  the  main  case.    MeOord  v.  WeU^ 870 

2.  Appointment  of,  for  property  of  inaolyent  debtor,  which 
waa  mortgaged  entire  to  the  excloaion  of  a  judgment 
debtor,  approved.     Id. 868 

Beoording.  See  Fbaudulskt  Conteyakcxs,  4.   Railboads, 

Beoorda.    See  Counties,  4.    Municipal  Cokpobationb,  3. 

Redemption. 

Deed  abeolate  in  form  given  to  eecore  payment  of  money ; 
decree  for  reconveyance  conditioned  npon  payment  within 
a  specified  time,  and  absolute  dismissal  of  petition  to  re- 
deem, at  the  expiration  of  that  time ;  AeU,  that  snch 
dismissal  forever  barred  the  equity  of  redemption.  Qid- 
lagherv.  Oiddings 2S7-e 

Beformation.    See  Dbbds. 

BefUnding.    See  County  Bonds. 

Begistration.    See  Elkgtions,  5, 6. 

Belease.    See  Chattel  MoRTGAaBS.    Cumulatiyb  Bekb- 

DIBB. 

Beligions  SooietieB.    See  Mbchakigs'  Libns,  4. 

Bemedies.    See  Actions.    Cumulative  Remedies. 

Beplevin. 

1«  Judgment,  if  for  defendant,  must  be  in  tl^e  alternative. 
Singer  Mfg.  Cq,  e.  Dunham 690 

3.  May  be  brought  by  indorsee  of  promissory  note,  secured 
by  bill  of  sale,  for  property  covered  by  latter.  Gamble  e. 
WUmm 978 

8.  Measure  of  damages  for  reploTin  of  attached  properly 
from  officer  is  amount  due  on  writ,  if  value  of  property 
equals  it,  with  interest  and  costs.     Id 275 
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4.  Where,  in  snch  case,  plaintiff  admits  on  the  record  the 
Taloe  of  defendant's  possession,  the  general  yalne  of  the 
property  need  not  be  proven.    Id, 

6.  Where  attachment  was  issued  for  debt  not  dne,  officer 
must  proTe  jnrisdictional  steps  prior  to  issue  of  writ,  in 
order  to  have  the  amount  of  his  claim  included  in  the  as- 
sessment of  his  damages.    Id • 276-6 

Beply.    See  Pleading,  7. 

Bes  Adjudioata. 

How  pleaded.     Thomas  v.  Thomas 374-5 

Bes  GlestaB.    See  Evidskcb,  7,  8. 

Betnm.    See  Amendment,  4. 

BeTiew.    See  Bills  of  Exceptions.    Erbob  PB0CEBDiNa& 
Municipal  Cobpobations,  3.    Pbesumptions. 

1.  Errors  must  have  been  assigned  in  motion  for  new  trial. 
Becker  v,  Simonda 684 

3.  Bill  of  exceptions  wanting ;  presumptions  in  favor  of 

judgment  below.    Fuller  v.  Syan 697 

Becker  v,  Simonds • 685 

8.  Affidavits  must  have  been  preserved  in  bill  of  exceptions. 

Hunter  v,  Bdl 249 

Papne  v.  Jones 262 

Veneman  v.  McCurtain 644 

4.  SemblCf  Assignments  of  error  ignored  in  brieft  will  be  con- 
sidered as  waived.     Scott  v.  Chops 42 

5.  Objection  that  no  ordinance  was  in  force  authorizing 
granting  of  liquor  license  cannot  be  first  raised  in  supreme 
court.     Livingston  V,  Ccfrey 371 

6.  Appeal  waives  errors  in  taking  testimony  before  city 
connciL    Id, 

7.  Under  sees.  314  and  317  of  the  Code  an  assignment  in  a 
motion  for  a  new  trial  of  "  errors  of  law  occurring  at  the 
trial,"  will  entitle  a  party  to  a  review  of  the  rulings  below 

on  questions  of  evidence.     Laharee  o.  Klosterman 156-7 

8.  But  such  assignment  is  insufficient  in  a  petition  in  error. 
Lowev,  Omaha ..^.SSO-l 

Bight  of  Way.    See  Taxation,  3. 
Boads.    See  Highways. 

Bobbery. 

1.  Defined.    Broumv,  8taU 367 

2.  Under  an  information  for,  accused  may  be  convicted  of 
stealing  from  the  person.     Id .357-8 
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Sale. 

1.  DisUogiilshed  from  exchaogeor  barter.  Laharee  v.  Kim- 
terman 167 

3.  Action  for  pnichaae  price  of  hogi  sold;  infectioiis  diaeaae 
alleged  as  defense;  instrnctions  as  to  warranty,  etc,  ap- 
proTed;  Jadgmeni  for  plaintiff  affirmed.  Stryktr  v. 
Crane...^ 692-6 

School  Lands.  See  Dowbb.  Fraudulent  Corvstakcxs,  6. 

Schools.    See  EUEcnoNS,  3,  4. 

Self-Defense. 

Nelson  v.  State - 6S9 

Sentence. 

Redaction  of,  for  murder.    Id 628 

Set-Off.    See  Neootiablb  Instbumbntb,  10. 

Attorney's  lien  paramoant  to.     Biee  v.  Day 205 

Sheriffl.    See  Assiokments  fok  Cbeditobj,  4.  Coevbbsioh. 
Executions.    Replevin,  3, 4. 

1.  Permission  to  amend  return  of,  to  conform  to  facts,  discre- 
tionary with  trial  court    ShufMlv.  Barlaee 785,  788 

2.  Not  liable  to  amercement  by  an  attaching  creditor,  for  fail- 
ure to  sell  attached  property  under  an  order  of  sale,  where 
such  property  is  mortgaged  and  mortgagees  haye  recovered 

a  Judgment  against  the  officer  for  conversion.     Id 788-9 

Special  Benefits.    See  Municipal  Cobpokations,  4. 

Special  Findings. 

May  be  refused  where  general  verdict  may  stand,  thou|^ 
such  findings  should  be  answered  most  favorably  to  par^ 
asking  them.    FirtA  NaU.  Bank  e.  MiUanberffer 862 

Si>eciflo  Performance.    See  Statute  of  Frauds. 

1.  Action  to  enforce  contract  for  sale  of  lots;  defense,  fklse 
representations  as  to  location,  etc. ;  testimony  conflicting; 
decree  for  defendants  affirmed.  Omaha  S,  E,  ^  T,  Of,  v. 
Murphjf.^ 800 

2.  Not  granted  of  agreement  to  exchange  real  estate  unless 

it  is  mutual,  certain,  and  fair.     Cooper  v.  Chittenden^,.. 31B-19 

3.  So  a  decree  is  rightly  refused  where  plaintiff  had  engaged 
to  give  a  mere  timber  claim,  his  right  to  which  was  about 
to  be  lost  because  of  his  failure  to  comply  with  the  law. 
Id. 

4.  One  who  obtains  a  decree  for,  of  contract  for  sale  of  land, 
after  alleging  that  he  has  placed  the  installments  due  on 
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the  contract  in  the  hands  of  a  third  party,  forfeits  the 
benefits  of  the  decree  by  withdrawing  the  money  so  de- 
posited.  Cheney  o.  Wagner 312-13 

6.  Defendant  held  entitled  to  bis  consideration  for  the  land, 
without  costs,  latter  taxed  to  plaintiff,  including  fee  for 
defendant's  attorneys.     Id 313 

6.  Optional  agreement  for  a  consideration  of  $5,  to  convey 
real  estate  upon  the  payment  of  13,500;  terms  examined 
and  heid  not  to  be  ineqni table;  specific  performance  de- 
creed.    Bieev,  Oibbs 461-6 

Statute  of  Frauds. 

1.  A  contract  of  employment  from  month  to  month,  and  con- 
tinued for  three  and  one-half  years,  is  not  void  as  one  not 
to  be  performed  within  a  year;  it  must  appear,  to  fall 
within  the  statute,  that  the  parties  did  not  intend  per- 
formance within  a  year.     Kiene  v,  Shaefflng 23-4 

2.  Where  a  vendee  of  real  estate  gives  checks  in  payment 
thereof,  and  afterwards,  as  he  contends,  agrees  with  the 
vendor  to  reconvey  a  portion  of  the  property  upon  a  return 
of  his  checks,  vendee  contending  that  he  cashed  the 
checks,  an  action  by  the  vendor  to  recover  the  face  value 
of  the  latter  is  not  one  to  enforce  a  parol  contract  for  the 
sale  of  land,  but  to  recover  purchase  money.  Pattenon  v, 
Hawley,^ 440,444 

Statute  of  laimitations.    See  Limitation  of  Actions. 

Statutes.    See  Table,  anU,  p.  xxxv.    Constitutional  Law. 
Cumulative  Rsmediks. 
!•  May  be  amended  by  reference  to  the  Compiled  Statutes. 
In  re  White 812,  818 

2.  And  additional  matter  germane  to  the  purpose  of  a  chapter 
sought  to  be  amended,  may  be  added.     Id 813,  818 

8.  Title  objected  to  as  indefinite;  act  not  void  for  that  reason. 
Id 813,819-20 

4.  Act  of  February  19,  1877,  relative  to  refunding  county 
bonds,  repealed  by  act  of  February  28, 1883;  attempted 
amendment  of  former  by  act  of  1885  invalid.  State  v, 
Benton 832-3 

5.  Sec.  1,  art.  4,  ch.  77,  Comp.  Stats.,  is  not  void  for  want 
of  uniformity  because  the  proviso  thereto  prohibits  county 
commissioners  fh>m  foreclosing  tax  liens  for  $200  or  less, 
and  contains  no  such  restrictions  upon  individual  tax  lien 
holders.    Lancaster  Counljf  v.  Trimble 123-4 

6.  But  said  section  is  unconstitutional  under  sec  4,  art.  9, 
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Gonsi,  beoanse  ita  effect  would  be  to  empower  the  oom- 
misiionere  to  releeee  taxes  In  oertain  caflee.    Id^ 1525 

Stock  (Corporate). 

Solpoke  V.  MeMwrtrf 54B 

Streets.    See  Municipal  Cobporatton%  4. 

Title  to,  may  be  aoqdtred  by  adTorae  poaseasion.  Jfcyer  v, 
Lincoln 972  <3 

Subrogation. 

A  creditor  cannot,  to  tbe  ezdosion  of  a  surety,  apply  secnri- 
ties  in  bis  hands  to  the  satislkction  of  another  debt  B6U 
lida^  V.  Brown 668,  063 

SujniiioiiB. 

1.  SerTioe  on  minor;  Ck>de  piofisions  and  ol»fect  thereot 
Suffhe$v.  Houod 707-8 

3.  Serfice  in  another  state  of  summons  directed  to  sheriff  of 

a  county  of  this  state  authorized.     CwriU  v,  Perrf, 523 

t.  Berrice  upon  husband,  leaving  also  a  copy  for  the  wife, 
whom  the  officer  saw  in  the  house  at  the  time,  insufficient. 
HoUida$v,  Bramn^ 661-3 

4.  Affidavits  of  two  defendants,  that  they  had  no  notice  of 
the  penden(7  of  the  action,  held,  sufficient  ground  for 
opening  a  decree  rendered  on  constructive  service.    Chulin 

V,  BiiMel^ 738 

Sunday.    See  Nkgotiablb  Instbum eitts,  3. 

Supreme  Court.    See  Rkvibw.    Syllabus. 

1.  A  single  judge  of,  cannot  grant  the  writ  of  habeoM  eofpua. 
Jnre  WhUe 814-15 

2.  Provisions  of  sec.  2,  art.  6,  Const,  as  to  jurisdiction  of,  are 
exclusive  and  legislature  cannot  constitute  it  a  board  to 

try  election  contests.     Miller  v.  Wheeler •• 768 

Sureties.    See  Bonds.    Executions. 

Syllabus. 

Law  of  a  case  will  not  be  recapitulated  in,  where  it  has  been 
stated  on  a  former  hearing.     0.  <ft  B.  V,  B.  Cb.  «.  ChoUeite,  143 

Taxation.    See  Counties,  1-3.    Occupation  Tax. 

1.  Ch.  47,  Laws  1889,  requiring  foreign  insurance  companies 
to  pay  a  percentage  of  their  gross  receipts  for  the  support 
of  fire  companies,  is  void  under  sec.  7,  art  9,  Const  State 
V.  Wheeler 563 

9.  Under  sec  4,  art.  9,  Const,  the  legislature  cannot  em- 
power county  commissioners  to  release  taxes  by  prohibit- 
ing the  foreclosure  by  them  of  tax  liens  for  $200,  or  less. 
Lancoiter  Co.  «.  Trimble 125 
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3.  A  road-bed  and  right  of  way,  rnnniDg  through  several 
coanties,  bat  on  which  no  track  has  been  laid,  is  assessa- 
ble bj  the  local  assessors  and  not  by  the  state  board.  R. 
K  dt  W.  R.  Co.  V.  Chaae  Co.. 763-4 

Tax  Liens. 

1.  Salt  to  forclose  held  to  have  been  barred  by  adverse  pos- 
session    Alexander  V,  MeadvUle 219 

2.  Suit  to  foreclose,  held  barred  five  years  after  receipt  by 
plaintiff  of  a  tax  deed  void  on  its  face.     Warren  r.  De- 

mary 329 

Black  V.  Leonard 74&-7 

Tax  Sale. 

1.  €k>unty  is  liable  to  a  purchaser  ftom  county  treasurer  of 
lands  not  taxable,  for  the  amonnt  paid,  with  interest. 
Fuller  V.  Colfax  Co 723 

2.  Claim  shonld  first  be  presented  to  county  board,  and,  if 
rejected,  appealed  to  district  court.     Id. 

3.  One  who  has  neither  demanded  a  deed  within  five  years, 
nor  commenced  proceedings  to  foreclose  tax  certificate 
within  the  prescribed  period,  is  not  entitled  to  have  the 
county  refund  his  purchase  money  by  reason  oi  inva- 
lidity of  tax  sale.    Id. 

Tender. 

Fletcher  v.  Cummings 795 

Titles.    See  Statutes,  3. 

Torts.    See  Mastbb  and  Servant. 

Transcript.    See  Appeal,  3-5, 7.    Trial,  2. 

Trespass.    See  Adverse  Possession,  7.    Landlord  and 
Tenant,  2. 

Trial. 

1.  Remarks  of  counsel  reflecting  on  opposite  party  criticised, 
but  judgment  not  reversed.     Patterton  v.  Hawfey .....444-5 

2.  Where  transcript  of  county  judge  shows  continuance  to 
May  27,  with  trial  and  verdict  on  May  29,  trial  presnmed 

to  have  continued  from  May  27-9.     Brnnck  v.  Wood... 639, 6A2 

Trustees.    See  Deeds,  4. 

Trusts. 

1.  Meyer  V.  Anderson 1 

2.  Mo8herv.?!ef 770 

3.  Huffheev.  Eousel 709 
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Usury. 

1.  Laharee  V.  KloBferfnan 165,  168 

d.  Most  be  speciflcally  pleaded.  AngUhAmericau,  eUs.^  Co.  v, 
Brohman 40B 

3.  Bona  Jlde  transferee  of  note,  not  eabject  to  defense  of,  bat 
mere  indorsement  raises  no  presumption  of  its  bona  JUtet, 
First  NaO,  Bank  v,  MUtonbirger 852 

4.  In  absence  of  contrary  understanding,  payments  on  a  osn- 
noos  note  shonid  be  applied  to  principal.    Id. 

Vaoanoies.    See  Officsbs. 

Value. 

Lowe  V.  Omaha 593-6 

Vendor  and  Vendee.    See  Spbcific  Pbrpormancic. 

1.  PaUenonv.  Hawlep., 440 

d.  One  who  purchases  property  subject  to  a  judgment  lien, 
and  whose  grantor  purchased  from  the  judgment  debtor, 
dedocting  the  amount  of  the  judgment  irom  the  purchi 
price,  cannot,  knowing  of  such  deduction,  enjoin  the 
cation  sale,  though  the  property  was  the  judgment  debt- 
or's homestead.     Comnoek  v.  Wilaan 615, 619 

Venue.    See  Chanob  of  Ybndb. 

1.  Action  cannot  be  brought  in  county  where  defendant  does 
not  reside,  if  he  is  not  actually  there  at  the  time.  Cqffman 

V,  Brandhoeffer 282-3 

2.  Habeas  eorpua  proceedings  should  be  institated  where  al- 
Isgod  unlawfal  restraint  is  ezerdsed.     In  re  White 815 

Verdict.    See  Judgments.    Juby,  2. 

1.  Set  aside  for  misconduct  of  jury.  Veneman  v.  MeCur- 
iain 644-5 

2.  Not  to  be  directed  where  testimony  is  conflicting.     0.  <fr 

R.  F.  ACb.  r.  ChoUeUe^ 941 

3.  When  in  fhTor  of  plaintiff  for  $19,  and  under  the  eyidenoe 
it  should  have  been  for  $75  or  nothing,  defendant  cannot 
predicate  error  ther  on.     Ackerman  v,  Bryan 518 

4.  Should  be  set  aside  when  not  in  accordance  with  the  in- 
structions.    0.  A  R.  V,  R.  Co.  V.  Hall 239 

5.  Gteneral  verdict  inconsistent  with  special  finding  in  same 
case  should  be  set  aside  on  motion.     Id. 

View.    See  Mechakics'  Liens,  5. 

Villages.    See  Municipal  Cobfobations. 

Voluntary  Deeds.    See  Deeds,  3. 
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Voluntary  Payments.    See  Occupation  Tax. 

1.  Cannot  be  recovered  back.    Renfrew  v,  Willis 98,  106 

2.  If  payment  is  made  nnder  mistake,  latter  must  be  pleaded 
and  proved.     Jd. 

Voters  and  Voting.    See  Elections. 

Waiyer.  iSee  Eminient  Domain,  4.  Homestead.  Judg- 
ments, 2.  Mechanics'  Liens,  7.  Pleading,  12. 
Review,  6.    Specific  Performance,  4. 

Warrant.    See  Arrbbt. 

Warranty.    See  Insurance,  2.    Negotiable  Instruments, 

11.    Sale,  2. 
Wills. 

1.  Where  property  is  described  in,  as  lots  4  and  9  of  block 
32,  and  the  testator  owns  only  lota  3  and  9  of  the  block 
named,  lot  3  passes  by  the  will.     Sedtrock  v.  Fedawa, 416 

2.  Fee  of  $1,000  allowed  attorneys  for  contesting  a  will 
which  was  sustained,  there  being,  however,  grounds  for 
contest     Id 417 

Witnesses.    See  Larceny. 

May  refresh  memory  by  memoranda  not  made  by  them,  but 
of  the  facts  of  which  they  have  personal  recollection,  and 
upon  mere  proof  of  handwriting  of  real  maker,  he  being 
beyond  the  reach  of  the  court     Labaree  v.  Kloaterman,,,,  161 

Words  and  Phrases.  (Defined,  Construed,  Applied,  etc.)    See 
Maxims. 

1.  "Appurtenance"  includes  furnaces.  U.  8.  Natl.  Bank  v. 
Bonaeum 823 

2.  "Contagion."     Striker  v.  Crane 694 

3.  "Estate."     Crawl  v.  Harrington 11^-13 

4..  "Furnish."    Pomeroy  v.  White  Lake  Lumber  Co 245 

5.  "Hostile."     Ballard  V,  Hansen 861 

6.  "Infection."    Stryker  v.  Crane 694 

7.  "Market  value."    Lawev,  Omaha 594 

8.  "Non-resident"     Nagel  v, Loomis 499,503 

9.  "Robbery."     Brown v.  State 367 

10.  "Sale"  and  *'sold."     Labaree  v.  Klosterman. 153,  166-7 

Work  and  Labor.    See  Statute  of  Frauds,  1. 

1.  Action  to  recover  for;  defense,  partnership  ;  judgment  for 
plaintiff  affirmed.     Kelly  v.  WaUs.^ 731 

2.  Action  on  contract  to  exterminate  prairie  dogs;  heid,  that 
there  had  been  a  substantial  compliance  with  the  terms, 
and  that  plaintiff  was  entitled  to  recover.  Craig  v.  Weii- 
ner 484 

Writs.    See  Summon& 
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